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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision : June 8, 1976 


Patai Sheikh & Ors. PES EE sas ET ...Petitioners 
Versus 
, State of West Bengal & Ors. was See ...opposite parties* 


Limitation—Period of Appeal under clause 15 of Letters Patent—Appeal 
against judgment of a single Judge passed in writ application—First part of 
cl. 15 applicable—Art. 117 of Limitation Act 1963—Exercise of original 
jorisdiction—Limitation Act, Sec. 5 

Appellate Side Rules—Rule 2 of chapter VIII—Rule applicable to 
second appeals only. 

' Rules of High Court at Calcutta relating to applications under 
Article 226 of the Constitution—Rule 43—-Manner in which appeal is to be 
preferred—‘Manner’ meaning of :— 

On March 1, 1973, the judgment appealed against was delivered On 20.3.73 
the application for certified copy of judgment was made. The copy was made ready 
for delivery on 27 4.73. The appeal was filed on 11.6.73. The Stamp Reporter did 
not aecept the Memorandum of Appeal on the ground that it was presented 33 days 
beyond the perlod of limitation. Thereafter an application for condonation of delay 
was filed. 

HELD: An appeal from a judgment of a single Judge under Article 226 of the 
Constitution of India is governed by the first part of clause 15 of the Letters Patent 
of the Calcutta High Court. This being a judgment given in the exercise of original 
jurisdiction of the Court, it would be governed by Article 117 of the Schedule to the 
limitation Act 1963 in the ábsence of any specific provision. 

Rule 2 of Chapter VIII of the Appellate Side Rules is applicable to second ap- 
peala and not to an appeals from a judgment of a single Judge within the meauing of 
the first part of clause 15 of the Letters Patent. 

Rule 43 of the Rules of the Calcutta High Court relating to the applications 
under Article 226 of tho Constitution, merely refers to the manner in which an appeal 
has to be preferred. anner' means the way in which a thing is done or happens. ‘It 
has nothing to do with the period of limitation, 

Hence, the proposed appeal is barred by limitation in viow of the provisions of 
Article 117 of Schedule to the Limitation Act, 1963. 

In the facts and circumstances of the instant case, the explanation given for con- 
donation of the delay in filing the appeal was accepted and the delay was condoned. 


*Civil Rule 2024 (M) of 1973. 
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Cases referred to : 


(I) Rabindra Nath Chakrabarty v. Union of India & Ors , 1976(1) 
CLJ 667 
(2) Chairman, Budge Budge Municipality v. Mangru Mia, (1952) 57 
CWN 25 
(3) Union of India ». Ram Kunwar & Ors., AIR 1962 SC 247 
(4) Bharat Barrel & Drum Manufacturing Co. (P) Ltd. v.Employees 
State Insurance Corporation, 1971 (3) SCC 170 : AIR 1972 SC 1935 
Sankardas Banerjee and Ajit Sarkar e i ...Jor the petitioners 
Pradipta Roy T ae ...for the opposite parties 


The judgment of the Coit s was as follows : 


Mitra, C. J. : On an application under Article 226 of the Constit- 
ution, Mr. Justice Anil Kr. Sen delivered judgment on the Ist March, 
1973. . The appellants before us applied fora certified copy ofthe judge- 
ment on the 20th March, 1973. Due to the delay in applying for certi- 

` fied copy they lost 19 days. 

2. The certified copy was ready for delivery on the 27th April, 1973 
at 4-30 p.m. Tbe appellants took delivery of the certified copy on Apri! 
30, 1973. The appeal was filed on June 11, 1973. The Stamp Reporter 
did not accept the Memorandum of Appesl on: the ground that it was 
presented 33 days after the expiry of the period of limitation. The appell- 
ants thereafter presented an application under section 5 of the Limitation 
Act on the 13th June, 1973 whereupon Civil Rule No. 2024 (M) of 1973 
was issued. The Rule has now come up for hearing. 

3. Mr. Sankardas Banerjee appearing for the appellants contends 
that the appellants lost 19 days between the Ist March, 1973 and the 20th 
March, 1973. They lost 42 days between the 30th April, 1973 and the 11th 
June, 1973. ' The total is 61 days. But out of these 61 days, 2 days namely, 
Saturday the 9th June, 1973 and Sunday the 10th June, 1973, would have 
to be excluded. The appeal therefore has been filed within 59 days. 

4. Mr. Banerjee's contention is that the appealis not barred by 
limitation at all. He relied on Chapter VIII, Rule 2 of the Appellate Side 
Rules. This Rule reads : 

“Every Appeal to the High Court under section 15 of the Letters 
Patent from a judgment of a Division Bench or a Judge sitting singly, 
on the Appellate Side of the High Court, shall be presented to the 
Deputy Registrar, or such other officer as the Registrar' may appoint, 
within 60 days from the date of the judgment appealed from, unless the 
Court in its discretion, on good cause shown, shall grant further time." 

5. Mr. Banerjee has relied on a recent Division Bench judgment 
of Mr. Justice N.C. Mukherji sitting with Mr, Justice B.C. Ray in (1) 
F.M.A.T. No. 666/ of 1975 ( Rabindra Nath Chakrabarty v. Union of India 
& others) (since reported in 1976 (1) CLJ 667-Ed.). The judgment was 
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delivered on the 28th May, 1976. The Division Bench, it appears, has 
held that an appeal under clause 15 of the Letters Patent from the judg- 
ment of a single Judge exercising writ jurisdiction under Article 226 of 
the Constitution on the Appellate Side is governed by Rule 2 of Chapter 
VIII of the Appellate Side Rules. l 

6. ` It appears that the Division Bench’s attention was not drawn to 
the judgment of the Special Bench consisting of Chakravartti, C.J., Das, , 
J., Banerjee, J., Das Gupta, J, and S.R. Das Gupta, J. in the case of (2) 
Chairman, Budge Budge Municipality v. Mangru Mia and ors, reported 
in 57 CWN at page 25. The Special Bench has held that the issue of writs 
contemplated by Article 226 is exercise of original jurisdiction. It is not 
original in the limited and technical sense of ordinary original civil juris- 
diction of the Letters Patent which carries certain territorial limits but it is 
original as distinguished from appellate. The jurisdiction cannot be revi- 
sional, because it is not connected with revising any order of a court 
subordinate to the High Court as contemplated by section 115 of the 
Code of Civil Procedure, nor does it appertain to the general power of 
superintendence conferred by section 107 of the Government of India 
Act, 1915, now Article 227 of the Constitation. The Special Bench is 
of the view that the period of limitation of an appeal froma judgment 
of a single Judge given in the exercise of jurisdiction under Article 226 is 
governed by Article 151 of the Limitation Act 1908 (corresponding to 
Article 117 of the Limitation Act 1963) and is 20 days (now 30 days) from 
the date of order. 


7. We have no doubt that if this judgment of the Special Bench 
had been shown to the Division Bench, its decision would have been 
otherwise. 


8. It may be relevant to examine the provisions of Clause 15 of 
the Letters Patent in, this connection. An analysis of these provisions 
reveals that an appeal lies from the judgment of one Judge of the High Cou- 
rt or one Judge of any Divisien Court. But this judgment (1) shall not 
be a judgment passed in the exercise of appellate jurisdiction in respect of 
- a decree or order made in the exercise of appellate jurisdiction by a Court 
subject to the superintendence of the High Court, (2) shall not be an 
order made in the exercise of revisional jurisdiction, (3) shall not be a 
sentence or order passed or made in the exercise of the power of superi- 
ntendence under the provisions of section 107 of the Government of 
India Act, 1915 and (4) shall not be a sentence or order passed in tbe 
exercise of criminal jurisdiction. 

9. This is the first part of Clause 15 of the Letters Patent. In the 
second part of Clause 15 it is stated that notwithstanding anything herein- 
before provided an appeal shalllie from a judgment of one Judge of the 
High Court or one Judge of: any Division Court in the exercise of any 
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appellate jurisdiction in respect of a decree or order made in the exercise 
of appellate jurisdiction by a court subject to the superintendence of the 
High Court, where the Judge who passed the judgment, declares that the 
case is a fit one for appeal. In other words, a second appeal lies to the 
High Court provided that the Judge who passed the judgment declares 
that the case is a fit one for appeal. The same view was also taken by 
the Special Bench referred to above at page 45 of 57 CWN. 

10, In view of what we have stated above it is clear thatan appeal 
from a judgment of a single Judge under Article 226 of the Constitution 
is governed by the first part of Clause 15 of the Letters Patent. This 
being a judgment in the exercise of original jurisdiction of the Court, it 
would'be governed, as we have stated, by Article 117 of the Limitation 
Act, 1963 in the absence of any speciflc provision. 

11. It seems to us that Rule2 of Chapter VIII of the Appellate 
Side Rules on which Mr. Banerjee has placed reliance is applicable to 
second appeals only. In fact, all the Rules in Chapter VIII relate to 
second appeals. Take for instance Rule 3 which is as follows : 

“The memorandum of appeal shall be drawn up in accordance with the 
provisions of Order XLI, rule 1, Civil Procedure Code, and shall be 
subscribed by an Advocate of the Court. It need not be accompanied 
by a copy of the judgment appealed from. It shall be the duty of the 
officer to whom the memorandum is Presented under rule 2 above to 
endorse thereon the date of presentation and send the same to the 
Stamp Reporter, who shall satisfy himself that there is a declaration 
by the Judge who passed the judgment that the ease is a fit one for 
appeal, and that it is in order and within time. 

12. It is clear that Rule 3 refers to second appeals only as envisaged 
by the second part of Clause 15 of the Letters Patent. Rule 6 gives the Form 
in which separate registers shall be opened for the entry ef appeals under 
Chapter VIII. In the second column of this Form, the number of the 
Original Appeal to the High Court along with certain others particulars 
have to be stated. This again shows that the Chapter relates to second 
appeals. The matter is clinched by,Rule 11 of Chapter VIII which runs as 
follows : 

“The paper books prepared for use at the hearing of the original 
appeal shall be used at the hearing of the Appeal under section 15 of 
the Letters Patent.” j 

13. Itis therefore clear beyond-doubt that Rule 2 of Chapter VIII 
applies to second applies and not to an appeal from a judgment of a Judge 
single within the meaning ofthe first part of Clause 15 of the Letters 
Patent. 

14. Mr. Banerjee also relied on Rule 43 of the Rules of this Court 

relating to Applications under Article 226 of the Constitution. Rule 
43 runs thus : : i 
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“Appeals from final orders .in this jurisdiction shall be made in the 
same manner as appeals from original orders in the Original Side 
and appeals from orders in the Appellate Side according as they 
arise out of “Original Side” and "Appellate Side” applications and all 
rules applicable thereto in the rules of the Original and Appellate 
Side, respectively shall apply thereto mutatis mutandis." 

15. According to Mr. Banerjee this shows that writ appeals on the 
Appellate Side and those on the Original Side are being treated separate- 
ly and in matters of limitation also if any special rule has been framed 
on the ‘Appellate Side that special rule would apply to writ appeals on the 
Appellate Side. 

16. We do not agree with Mr. Banerjee, Rule 43 merely refers to 
the manner in which an appeal has to be preferred. “Manner” means 
"the way in whieh a thing is done or happens": Vide Concise Oxford 
Dictionary, 5th Edition, page 741. It has nothing to do with the period 
for limitation of appeals. 

17. We are therefore of opinion that the present appeal is barred 
by limitation in view of the provisions of Article 117 of the Limitation Act 
1963. 


18. Our attention was drawn to two decisions. In (3) Union of 
India and another v. Ram Kunwar and others, ATR 1962 SC. 247 the Court 
was considering Rule 4 of the Rules and Orders of the Punjab High Court. 
This Rule provided a limitation of thirty days in respect of appeal under 
clause 10 of the Letters Patentfor the High Court of Lahore. It was 
held : , 


"Rule 4 is made by the High Court in exercise of legislative power 
conferred upon the said High Court under clause 27 of the Letters 
Patent. As the said rule is a law made in respect of special cases 

. covered by it, it would certainly be a special law within the meaning 

of section 29 (2) of the Limitation Act.” 

Clauses 10 and 27 of the Letters Patent for the High Court of Lahore 
are almost in parimateria with Clauses 15 and 37 respectively of the 
Letters Patent for the High Court at Calcutta. Rule 2 of the Chapter VIIT 
of the Appellate Side Rules of the Calcutta High Court like the aforesaid 
Rule 4 is thus a special law within the meaning of section 29(2) of the 
Limitation Act 1963, though it applies, as we have seen, to second 
appeals. M 
19. The next case cited is (4) Bharat Barrel & Drum Manufacturing 
Co. (P) Ltd., v. Employees State Insurance Corporation AIR 1972 SC 1935 
in which the court was considering the provisions Rule 17 of the Bombay 
Employees’ State Insurance Rules, which provided twelve months’ 
limitation for applications to court in respect of claims under section 
75 of the Act. The Court noticed that a law of limitation may be 
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involve substantive rights when it extinguishes them and it may be proced- 
ural when it concerns with the remedies. It was further held that provisi- 
ons affecting “substantive rights must be dealt with by legislature itself 
and is not to be inferred from the rule making power conferred for 
regulating the procedure unless that is specifically provided for.” About 
the decision in Union of India v. Ram Kunwar (Supra) which was noticed 
-along with other cases it was observed that “in that case no question was 
raised as to whether Rule 4 was dealing with a procedural matter or dealt 
with a substantive right." It was further observed; 

“These cases are of little assistance and if at all they lay down the 
principle that interlocutory proceediugs before the court do not deal 
with substantive right and are concerned with mere procedure and can 
be dealt with by rules made under the power conferred on the High 
Court to regulate the procedure." 

20. The Court took the view that “the safest course would be to 
examine each case on its own facts and circumstanees and determine for 
instance whether it affects substantive rights and extinguishes them or 
whether merely concerns a procedural rule only dealing with - remedies...” 
After considering in particular the statute and the relevant rule, the Court 
was of opinion that the impugned Rule 17 affected substantive rights of 
employees to receive benefits under the Act. This power could not be 
deemed to have been parted with by the Legislature except by clear and 
unambiguous terms or by necessary intendment. The view taken by the 
High Court of Bombay which struck down Rule 17 providing.a limitation 
of twelve months against the provision of three years under Article 137 of 
the Limitation Act was affirmed. ` 

21. The Supreme Court in the latter case did not consider if the 
Rule 4 could be a special law within the meaning of section 29 (2) of 
‘the, Act as held by the earlier decision in Ram Kunwar’s case which was an 
appeal under Article 226 and not an interlocutory proceeding. - In 
view of the conscious declaration of law in Ram Kunwar's case that Rule 
4 framed by the High Court is an exercise of its legislative power under 
clause 27 of Letters Patent of Lahore High Court (Clause 37 of our 
High Court) and thus a special law within meaning of Section 29 (2) of 
the Limitation Act, 1963 it appears that the decision is binding on 
this Court till the law is declared otherwise by the Supreme Court. We 
may also mention here that even according to the decision in Bharat 
Barrels case, the limitation against appeals from “decisions made by the 
single Judge in Original Civil Jurisdiction is thirty days as provided in 
Article 117 of the Limitation Act 1963. 

22. Mr. Banerjee has submitted to us also that the delay in filing 
this appeal should be condoned. In paragraph. 7 of the petition ander 
section 5 of the Limitation Act, the reasons for the delay have been stated. 
Paragraph 7 of the said-petition reads thus : 

B 1 
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“That the petitioners state that the petitioner No 1 who is the 
senior member of the petitioners’ family and who has been managing 
. and/or looking after the properties and effects of the family inter alia 
‘the conduction of the above case C.R. 7893 (w) of 1969, after instruc- 
ting for taking certified copy but'before receipt of the said certified 
copy of order fell seriously ill laid down with Hepatitis and prolonged 
fever which confined him to bed under continued treatment of Dr. B.N. 
Sen of Barnia Hospital from 23.4.73 to 8.6 73 and thus became in- 
capable either to come to Caleutta or to receive advice and/or give ins- 
truction to the learned Advocate of the petitioners for preferring the 
above appeal and that on 9.6.73 on receipt of his medical check up 
and advice the petitioner No. 1 although still lying in a very weak 
state of health could somehow come down to Calcutta on 10.6.73 and 
receive advice and/or give instruction to prefer the above appeal which 
was filed eccordingly on 11.6.73 as above. 
A true copy of the Medical Certificate issued by the attending 
physician as above has been annexed hereto and marked with letter “A” 
The above paragraph has been affirmed as true to the knowledge of 
(the petitioner No. 1. 

- 23. On the facts and in the circumstances of the instant case, we are 
inclined to accept the explanation given. We therefore make an order 
condoning the delay in filing this appeal. But as a condition’ precedent 
we direct that the petitioners shall pay to the respondents’ A vocate, Mr. 
Pradipta Roy, a sunt of Rs. 170/-(Rupees one hundred seventy) being the 
assessed cost of this application. The sum is to be paid within four weeks 
from date. In default, the order of condonation of delay shall stand vaca- 
ted. The Rule is thus made absolute. 

The learned Advocate for the petitioners would take a receipt from 
Mr. Roy and file the same in the Department. 

24. The appeal may now be registered, if otherwise in from. 

Datta J. < I agree. 


* S.P.T. 
{ CIVIL REVISIONAL JURISDICTION ] 
_ Before Mr. Justice ‘Salil Kumar Datta 
Decision : June 4, 1976 
' "Kalimuddin Ahamed Chowdhury... . ... Petitioner 
Versus ` 
State of West Bengal & Anr. iss -.. Opposite Parties* 


, West Bengal Land Reforms Act (10 of 1956), Sec. SIC-- Bar to Civil 
Court's jurisdiction—Stay of proceeding in suit —Test— Incidents, meaning 
of— Determination of ineidents of tenancy or its rent—Ambit of the sectlon— 


* Civil: Rule No. 4426 of 1974. 
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Determination of only question as to whom the tenancy belongs and nothing 
further —No Stay. — : 


5 In this Rule, the petitioner has challenged the order granting stay of the rso- 
ceeding of his suit under Section 51 C of the West Bengal Land Reforms Act 1955 as 
amended, 

HELD: The plaintiff has declaimed his interest in ‘Kha’ Schedule Jand. 
State Government’s case was that the tenancy in dispate belonged to the plaintiff 
r subsisted on the date of vesting and was liable to be taken in account for con- 
sidering the quantum of land, The plaintiff would be entitled to retain notwithstanding 
his post vesting Kobala in respect of the disputed land. Here thers is no question as to 
the existance of the tenancy of ‘Ka’ or ‘Kha’ Schedule land or their incidents or rent 
being in dispute. Only question involved fs whether the land of ‘Kha’ Schedule belong- 
ed to the plaintiff on the date of vesting and, if so the legal consequencs thereof, But 
that does not involve a determination of the incidents of any tenancy or its rents so as 
to attract Sec, 51C of the Act. Accordingly the order staying the proceeding of the 
suit is not substainable. 

The term, ‘Incidents’ means something attaching as a burden or previlege to 
an Office, position or right. In cases like the present one, the incidents include the rights 
and obligations attaching to the tenancy to which the record of rights relates. Where the 
existence of a tenancy, is disputed such a dispute may involve determination of the basic 
question as to the creation of tenancy its incidents, its rent or revenue and continuation 
or extinguishment of the tenancy. There may be cases where the question of incidents 
of a tenancy or its rent, are directly and indirectly involved. In all such cases, the 
Provisions of section 51C willbe attracted. But the determination as to whether the, 
tenancy belongs to one person or another when there is no dispute as to the existence 
of the tenancy, its incidents and rents, may be outside the dispute about the revenué 
or incidents of such tenancy and thus of Sec 51C of the Act. At the’ sametime the 
determination of the existence or continuance of a tenancy when such tenancy is being 
disputed necessarily involves further questions as to its incidents or rent. . 


Case referred to : 


(1) Manmotha Nath Koyal v. Hazi Sk. Khayer Ali,(1961) 66 CWN 121 
Bimal Kr. Dutta and Mrs. Usha Dutta... .. for the petitioner 
Chandidas Roy Chowdhury and Ajit Bose... ...for the opposite parties 

The judgment of the Court was as follows: ` 


This Rule is against order No. 45 dated July 19, 1974 granting a 
stay of the suit filed by the plaintiff petitioner under section 51C of the 
West Beagal Land Reforms Act, 1955 as amended. 

2. The plaintiff instituted a suit on December 9, 1970 for declara- 
tion of his title to ‘Ka’ scheduled lands of the plaint which, it was stated, 
were his retained properties and also for permanent injunction restraining 
the State of West Bengal from interfering with his possession thereof. 
The case was that ‘Kha’ schedule lands of the plaint never belonged to 
the plaintiff and they were never retained by him though *Ka' schedule 
lands were retained by him by filing *B' Form which was allowed by the 
Revenue Officer, Raiganj. The Révenue Officer, however, illegally trea- 

"ted ‘Kha’ schedule lands as retained lands of the petitioner and the impu- 
goed order was passed vesting ‘Ka’ schedule lands in the State. The 
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Plaintiff accordingly prayed for declaration of his title to “Ke” icheduled 
lands 88 retained lands, farther for declaration that the plaintiff has no 
Tight, title or interest in the ‘Kha’ ‘Scheduled lands and also that the procee- 
ding before the Revenue Officer, 'Raigunj under section 6(5) of the West 
Bengal Estates Acquisition Act, 1953 and the order vesting ‘Ka’ scheduled 
lands were void. 

3. The State of West Bengal contested the suit by filing a written 
statement wherein it was stated that an area of 2:42 acres of *Kha' sclieduled 
lands was transferred by the plaintiff by a post-vesting kobala dated July 
22, 1957 and the'said lands were taken into consideration in adjustment 
of the ceiling of retained lands. As the plaintiff declined to surrender the 


- above quantity of land, the same has been deducted from his retained land 


and vested in the State and | the record- -of-rights had been framed 
accordingly. ; 


4. The learned Munsiff on the epplication of the State passed the 
following order : 


“Ordered that the hearing. of the suit, be stayed under section 


51C of the West Bengal Land Reforms Áct, pending revision of records 
of rights." 


This Rule, a8 already stated, is against this ordar : 
5. The question now is whether the decision in the suit solve a 


' consideration of the revenue. or incidents of any tenancy to which the 


record-of-rights relates. If so, under section 51C, .the suit has to be sta- 
yed and, thereafter, the suit is to abate on the | final publication of the 
record-of-rights or on the expiry of the period prescribed for appeal under 
section 51A or, when such an appeal has been filed, after its disposal. 

6. In(1) Manmotha Nath Koyal v. Hazi Sk. Khayer Ali and Ors, 
66 CWN 121; the court was considering section 46 (as it stood then) of 


: the West Bengal Estates Acquisition Act, 1953, the provisions whereof are 


in pari materia with those of section 51C of the West Benal Land Reforms 
Act. It was observed. as follows; . . - ess 
M aa aba the test is to find out sabehe in the proceeding in gues- 
tion before the civil court, the matters in issue involve or comprise the 
question of determination of rent or the incidents of any tenancy or, 
the status of any tenant--mark, in. particular, the use of the indefinite 
and indifferent adjective *any'—and, once this test is satisfied, the suit 
-or proceeding concerned must be stayed." . 


7. ‘Incidents’ means: something: attaching as burden or privilege to 


“an office; position or right. In cases like the one before us, ineidents 


include rights and "obligations attaching to the tenancy to which the record- 
of- -rights-relates "When the existence of a tenancy is disputed, such dis- 
pute in its turn will involve the determination of the basic question’ as to 
the creation ‘of tenancy with the incidents and rent or revenue and as also 
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the continuation or extinguishment of the tenancy. There may also be 
cases when the question of incidents of a tenancy or its rent, are directly 
or indirectly involved. In all such cases, provisions ef Section 51C as 
it appears, will be attracted“ But determination as to whether the tenancy 
belongs to one person or another when there is no dispute as to the exist- 
ence of the tenancy and its incidents and rents, may be outside the 
controversy about the revenue or incidents of such tenancy and thus of 
section 51C of the West Bengal Land Reforms Act. At the same time, 
the determination of the existence or continuance of a tenancy when such 
tenancy is disputed necessarily involves further questions as to its incidents 
or rent. . 
, 8. Inthecase before us, tbe plaintiff is. disclaiming his interest in 
‘Kha’ scheduled lands while according to the defendent, the tenancy belon- 
ged to the plaintiff and subsisted on the date of vesting and was liable to. 
be taken into account for considering the quantum of land the plaintiff 
would be entitled to retain notwithstanding his post-vesting kobala in res- 
peet of such land as alleged. There is no question here of the existance 
of the tanancy or ‘Ka’ or ‘Kha’ scheduled lands or their incidents or rent 
being in dispute. Only question involved is whether the lands of ‘Kha’ 
Schedule belonged to the plaintiff on the date of vesting and, if so, the 
legal cosequences thereof. This, in my opinion, does not invoive a deter- 
mination of the incidents of any tenancy or its rent so as to attract sec- 
tion'51C of the Act. Accordingly, the order for stay of the suit cannot 
be sustained. The Role is accordingly made absolute and the impugned 
- order is set aside. There will be no order as to costs. 
Let the records go down at once for enabling the trial court to dis- 
pose of the suit in accordance with law. 


A. S. G. 
[ CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Chittatosh Mookerji 
l Decision: June 4, 1976 : 
Sm. Taramoni Chakraborty & Ors... : ... Petitioners 
Versus ' 
Md. Ali Haidar... (s 0 Opposite Party? 


West Bengal Court Fees Act (10 of — See, 7v) (b), 7(V), 11 and 

12— Declaratory decree and consequential relief— Valuation put by plaintiff — 

Court's power to make enquiry as to valuation— Duty of court acting under 

Sec. 7(IV) (b)—Jurisdictional error—F. —Revisional applica- 
tion— Maintainability. 

a “Civil Rule no. 3464 of 19 
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It has been contended by the plaintiff that in a suit brought by a Mutwalli 
for recovery of Possession of wakf property governed either by section 7(V) (b) or 
Section 7(V) of the West Bengal Court Fees Act 1970, the valuation given in the plaint 
is final and the -court is powerless to hold an enquiry for the purpose of determi- 
ning whether the suit ‘has been correctly valued or not and whether the relief of 

possession of wakf property sought for or the market value of the wakf property has 
been correctly assessed or not. A preliminary. of objection is taken as to the main- 
tainability of the revisional application’ on the plea of a bar under Section 12 of the 
_ sald Act, ` : LIE see, E s : 

' ^.HELD: In an enquiry under Section 11 of the Act, the Court.may not take 
secular properties as comparable units- but may try to find out the market value, if 
any, of the. wakf properties in dispüte. But the Court can not decline to examino the 
correctness or otherwise of the valuation in a suit of the present description and 
overrule the defendant's objection in limini. SM ca ao 

Seetion 11 apart, the Court undoubtedly has the power. to hold enquiry as to 
tho valuation of the suits and in case the Court forms an opinlon that the subject 
matter of any suit has been wrongly . valued; it may revise the valuation put by the 
plaintiff and determine the correct, Court-fees payable and also the valuation. 

"The trial Court in the instant case has failed to exercise its discretion by 

declining to consider whether. the valuation given in the plaint was reasonable and 
- logical. One of the consequential relief sought for ‘is for recovery of an immovable 
property situate within Corporation of Calcutta. The trial ocurt should have con- 
sidered whether the relief for recovery of possession of tho su bonn s bec 
correctly valued ‘or not. Alternatively, if section’ 7(1V) app th f hey 
should hayo held.an enquiry to ascertuin-the market va Of-the-wak? properts N 
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application is barred under Section 12 of the Act of 970. | ji tho 
not a simplo question of determining the value of the 1€ pigptt 
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only arise after it is settled in which class or category thesréeapts B 

has been a jurisdictional error committed by the trial coket Basi 
enquiry as to the correctness or otherwise of the valuati 


the revisional application is maintainable. | . ED. 
- Cases referred-to`: pc EL : LPL 18. 
(1) Hafiz Md. Fateh Nasib v. Haji Abdur Rub & Ors., AIR 1954. Cal 
'101 : 57 CWN. 820 AATRE a ` 
(2) Narayangurige Central. Co-operative Sale & Supply Sec. Ltd. v. 
, "Mafisuddin, ILR 1961 Cal. 796 : 38 CWN 589 f 
(3) „Shaista Banu Choudhurani v. Faizunnessa Khatun Choudhurani 
^ — 31938) 68 'CLJ 144 ` 
(4) Manik Chand Mondal v. Sudhir Kumar Mondal, AIR 1960 Cal 420 
(5) Sisir Kumar v. Sunil Kumar, AIR 1961 Cal 229 
(6)” Mahammad Eshaque v.. Mahammad Amin, AIR 1948 Cal 312 
`. (7) , Belarani Bhattacharyya v. Khondkar Asadur Rahman, AIR 1975 
. Cal 79. < oe pu a 
`: (8) Nemi Chand v. Edward Mills Company Ltd., AIR-1953 SC 28 
- Biswafit Ghosh and Debàsis- -— es cS s for the Petitioners 
- Gopal Chandra Chakpdbaps} Qj rjee 
— S [add s ...for the opposite party 
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The judgment of the Court was as, follows : i 


Md. Ali Haidar, who is the opposite party No. lor this Rule as 
Mutwali. to the estate of Haji Karim Buksh, has dipsqtüted- a suit against 
the present petitioners and others in the 1st.: Court of  Munsif at 
Sealdah, inter-alia, for .a declaration that the suit' property described in 
the Schedule ‘A’ to the plant is-a wakf property appertaining to the 
estate of Haji Karim Buksh and that he was the Mutwalli of the said wakf 
estate and for further declaration that the defendant No. | had no right or 
authority to transfer or alienate the said property and that the alleged deed 
of sale executed and registered on 19th April, 1967: by the defendant No. 1 
in favour of the defendant Nos. 2 to 4 and also the alleged deed of sale 
dated 19th April, 1967 were all illegal, fraudulent, void ab-initio and nulity 
and the defendant Nos. 2 to 4 had acquired no title in the Schedule “A? 
property. He has also prayed for recovery ‘of possession of Schedule ‘A’ pro- 
perty against the defendant Nos. 2 to 5. In the said suit the opposite 
No. 1 has also, prayed for declaration that the defendant Nos. 6 and 7 are 
monthly tenants in respect of ‘B’ and ‘C’ scheduled properties and for re- 
covery of possession of the ‘B’ and ‘C’ scheduled properties through defen- 
dant Nos. 6 and 7, for permanent injunction.and for recovery of mesne 
profits. „The Schedule ‘A’ property consists of premises No. 46, Simla 
Road within the. Corporation of Calcutta comprising 2 cottahs 12 chittaks- 
and 8 sq. ft. of land with a two storeyed building having eight bed-rooms, 


' staircase room, kitchen, privy, water taps etc. Schedule ‘B’ and ‘C’ proper- 


ties are parts of the said Schedule ‘A’ property. The suit has been valued 
at Rs. 5,000/- and ad-valorem court fees have been paid thereon. 


-2. The learned Munsif, Ist. Court, Sealdah, by his order No. 33 
dated 18th July, 1975, held that the suit has been properly valued and has 
answered the said issue regarding valuation in the affirmative. According 
to thé learned Munsif the suit property is a wakf property and the suit has 
been brought. by the plaintiff as a Mutwalli. The learned Munsif is of the 
opinion that there.was no objective standard for ascertaining the 'value of 
the property of the plaintiff as'a Mutwalli and the valuation given by the 
plaintiff should be accepted. The learned Munsif, in this connection, has 
relied upon the decision in the case (1) Hafiz Md.' Fateh Nasib v. Haji 
Abdur Rub & Ors., reported. in AIR 1954 Calcutta 101., The contesting ` 
defendants have obtained this Rule against the.aforesaid order. , 


3: The plaintiff in his plaint have not categorically averred whether 
Court Fees have been paid under clause (iv) (b) or finder. clause (v) of 
Section 7 of the West Bengal Court Fees Act (Act 10 of 1970). But the 
avermepts made in paragraph: 25 of the plaint may go to indicate that 
the court-fees have been paid according to Section 7(iv) (b) of the Act. It 
may be noted that at one stage of the argument Mr. Chakraborty appear- . 
ing on behalf of the-opposite party No. 1 tried to contend before me that 

: Aa 


| 
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the instant suit may be considered as one for possession of land and build- 
ing within the meaning of Clause (v). In case it is held that the aforesaid 
suit is for obtaining declaratory decree and for a consequential relief un- 
der section 7(iv) (b) of the West Bengal Court Fees Act (Act 10 of’ 1970) 
then the amount of fees payable by the plaintiff opposite party no. 1 should 
be, therefore, computed according to the amount at which the reliefs sou- 
ght to bave been valued in the plaint subject to the provisions of Section l 
11 of the said Act 

4 Independently of the section 11 the court undoubtedly possesses 
power 'to hold enquiry as to valuation of suits and in case the court forms 
the opinion that the subject-matter of any suit has been wrongly valued, 
it may revise the valuation put by the plaintiff and determine the correct 
court fees payable and the valuation. Even in the absence of Rules fra- 
med under section 9 of the Suits Valuation, Act, the Court has power to 
correct valuation put' by the plaintiff on his plaint in a suit under section 
7(IV), clause (b) of the Court Fees Act, 1970 (Corresponding to section 7 
(iv) (c) of the Court Fees Act, 1870) where the valuation is palpably 
absurd, manifestly illogical or arithmetically wrong (vide the Full Bench 
Decision of this Court in (2) Narayangunge Central Co-Operative Sale & 
Supply Society Ltd. v. Mafisuddin ILR. 1961 Calcutta 796 equal to 38 CWN 
589. See also (3) Shaista Banu v. Faizunnessa, 68 CLJ 144 

5. The learned Munsif in the instant case has failed to exercise his 
jurisdiction by declining to at all consider whether the valuation given in 
the plaint was reasonable and Jogical. One of the consequential prayers 
in the plaint is for recovery of possession of schedule ‘A’ property situated 
within the Corporation of Calcutta and comprising land and building. The 
learned Munsif in the exercise of his jurisdiction should have considered 
whether the relief for recovery of possession of the suit property has been 
correctly valued or not. Alternatively, if Section 7(iv) applies then the 
court below should have held an enquiry io ascertain the market value of 
the alleged wakf property. 

6. The decision of Lahiri and Guharay, JJ. in (1) Hafiz Md. 
Fateh : Nasib v. Hazi Abdur Rub, AIR 1954 Calcutta 101 : 57 
CWN 820 has been relied upon by the learned Munsif. The said case arose 
out of a suit containing only the prayer for recovery of possession and 
according to the Division Bench, the case did. not come under 7(iv)(c) 
but under 7(v) of the Court Fees Act, 1870. Paragraph 5 of the judgment 
in Hafiz Md. Fateh Nasib’s case (Supra) indicate that the main question 
before the Division Berch was whether the learned Subordinate Judge was 
right in directing the plaintiff to pay Court Fees upon Rs. 40000/- which 
was computed as the value of the suit property treating them as secular 
properties.. The Division Bench held that the Subordinate Judge was wro- 
ng in finding that the value of the suit properties treating the same as 
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secular properties will be same as their value if they were treated as wakf 

properties. The Division Bench declined te remand the case for fresh 

determination of the valuation of the properties treating them as wakf 

properties because in the facts of the case it would have been useless. The 

Division Bench in paragraph 6 of its judgment observed that no objec- 

tive standard would be available for determining the market value of the 
wakf properties. 


7. Subsequently, K.C. Das Gupta and B.K. Guha, JJ. in (4) Monik- 
chand Mondal and Another v. Sudhir Kumar Mondal and Another, AIR 1960 
Calcutta 420 at page 421 (at page 5) explained the decision in (1) Hafiz 
Md. Fateh Nasib v. Haji Abdur Rub (Supra) thus : 

“So, when a plaintiff comes to Court as a Mutwalli and his inte- 
rest is to be valued, it is only Ieasonable to say that it is market value 
of the mutwall's interest which forms the basis. That is what was 
decided in Hafiz Md.'s case, AIR 1954 Calcutta 101.” 

The Special Bench in (5) Sisir Kumar v. Sunil Kumar AIR 1961 Calcutta 
229 also pointed out the scope of the decision in AIR 1954 Calcutta 101 
(vide paragraphs 18, 20 and 34). 


8. Forthese reasons I must reject ilie: extreme contention that in 
8 suit brought by a Mutwalli for recovery of possession of wakf property 
governed either by section 7 (iv) (b) or Section 7 (v), the valuation given 
in the plaint is final and the court is powerless to hold any enquiry to 
determine whether the suit has been correctly valued or not and whether 
the relief of possession of wakf property sought for or the market value 
of the wakf property has been correctly assessed or not. In an enquiry 
under section 11, the Court may not take secular properties as comparable 
units but might try to find out the market value, if any, of the wakf pro- 
perties in dispute. But the Court certainly can not decline to at all examine 
the correctness or otherwise of the valuation in a suit of present descri- 
ption and overrule the defendant's objection in limine. Thus B-K. Muk- 
herjea and Chunder, JJ. in (6) Md. Eshaque v. Md. Amin, AIR 1948 
Calcutta 312 at 319-20 with reference to a suit by a Mutwalli for deolara- 
tion of title and recovety of possession of. admitted wakf property obse- 
rved :— 

“It is true that the suit being one for possession ad valorem court 
fees should not be paid on the market value of the properties. The 
plaintiff was undoubtedly suing as Mutwalli and he wanted to recover 
possession of properties, admitted by the defendant to be wakf proper- 
ties, solely in that capacity. The Mutwalli is: not the owner and he 
can be called upon to value his suit in accordance with his estimate of 
what the value of his rights as Mutwalli of the properties would 
amount to. The court can certainly check this estimate and decide 
for itself on proper materials as to what the valuation should be," 
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‘9. Mr. Ghosh. learned Advocate for the petitioner in this conne- 
ction, relied upon a recent decision of Murari Mohan Dutt, J. in (7) Sm. 
Belarani Bhattacharyya & Others v. Khandkar Asadur Rahman and Others, 
in AIR 1975 Caleutta 79. The learned Judge in the said case held that 
ad valorem court fees were payable in a suit for declaration and recovery 
of possession of . Pirottar property, directed an enquiry to be held for 
ascertaining whether or not the value of the properties claimed as Pirottar 
had been correctly given in the plaint. 


10. I make it clear at this stage I have not entered into the merits 
of the respective contentions regarding the correctness or otherwise 
of the valuation -given in the plaint. J have decided to set aside 
the order complained of only on the ground that the learned Munsif 
failed to exercise the jurisdiction vested in him - by' refusing to hold any 
enquiry at all and to consider whether the suit in question has been cor- 
rectly valued or not. Therefore, it would be open to the learned Munsif 
to consider the relevant matters and to come to his own conclusion 
&bout the valuation. l ' 


11. I find no substance in the preliminary objection raised by Mr. 
Chakraborty, learned Advocate for the opposite party, that tbis revisional 
application is barred under section 12 of the Court Fees Act, 1970. The 
Supreme.Court in (8) Nemi Chand y. Edward Mills Company Ltd., in AIR 
1953 Supreme Court page 28 explained the scope of Section 12 of the 
Court Fees Act. 1870 and the said decision is clearly against the contention 
of Mr. Chakraborty. * 


12. Mahjan, J. at page 32 pointed out that Section 12, when it 
. Said a decision as to court fees shall be final decision is on the same 
footing as other interlocutory non-appealable orders under the Code. If 
a decision under section 12 is reached by assuming jurisdiction which the 
Court does not possess or without observing the formalities which are 
prescribed for reaching such a decision.the order obviously would be 
revisable by the High Court in the exercise of revisional powers. Thus 
according te the Supreme Court decision in Nemi Chand and Another 
-. Edward Mills Company Ltd. (Supra) the finality under section 12 
means that no appeal lies from an order of this character as such and it 
means,no more than that. The Supreme Court further pointed out that 
the decision as to the question and category cannot said to be one falling 
under the ambit of Section 12. . 

13. In the instant case it is not a simple question of determine the 
value of the suit property, the same would only arise after it is settled in 
what.class or category the present suit falls, Further there has been 
clearly a jurisdictional error- on the part of the trial court by its failure 
to hold any enquiry as to the correctness or otherwise of the valuation 
of the suit. Accordingly the revisional application is maintainable. 
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14. In view.of section 7 of the Suits Valuation Act, the Court Fee 
value and jurisdiction value. in suits governed by section 7 (iv) (b) 18 
closely connected with the. question of. pecuniary- jurisdiction of: the Court 
below to entertain the suit. 

15. In the above view of the matter, I make. this Rule absolutë, ‘set 
aside the order complained of. The learned Munsif is directed to again 
determine the issue regarding valuation of the suit iin acoordance with law 
and thereafter further proceed with the suit. i 2 

There will be no order as to costs, 


S.P.M. ; 
[. CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar 'Datta 
; Decision: June 4, 1976 
Lalit Mohan Dutta ate eee T. ... Petitioner 
Versus 
Basudeb Dutta & Anr. we € Opposite parties* 


Presidency Small-Cause Courts Act (15 of 1882), Sec. 19 (h) — Jurisdic- 
tion of court—Suits for specific performance of contracts—Enforceability of 
contract under section 10, Specific Relief Act 1963—Test — Ascertainment 
of actual damage for non-performauce of act agreed upon— Unregistered 

‘agreements, whether enforceable—Indian Contract Act, (1872), Sec. 25 


(1) —Interpretation. 

The Court of Small Causes, Calcutta under section 19, clause (h) of the Presiden- 
ey Small Cause Courts Act 1882 has no jurisdiction in respect of suits for -specific 
preformance or rescission of contracts Under section 10! of the Specific Relief Act 
1963 specific performance of acontract can only be enforceable when there exists 
no standard for ascertaining the actual damage for non-performance of the act agreed 
to be done. In the instant case there is no difficulty in ascertaining the actual amount 
that would be payable for non-performance of the contract. 

The Indian Contract Act is a special enactment providing specifically for 
contracts and matters incidental thereto. In Section 10 of, the said Act itis provided 
that all agreements would be contracts if they are made by free consent of parties 
competent to contract and made for lawful consideration and with a lawful object 
and are not expressly declared void. That apart, there is the further provision to "the 
effect that nothing herein contained, shall affect any law in force in India and not 
hereby expressly repealed by which any contract is required to be made by, writing 
orinthe presence of witness or any law relating to the registration of. doc\ments. 
“The word, “documents” obviously includes and are confind to agreements and any 
Special provision in respect thereto by any other Aot has been specifically preserved. 
In the same senso, it has been used in Section 25 of the said Act, so that if under any 
law such a document is requited to be registered its provisions would not be affected 
by anythiag contained in Section 25. In this view of the shatter, the disputed 


*C. R. no. 3941 of 1974. 
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agreements ‘simplicitor’ are not required to be registered under the law for the time 
being in force, for registration of such agreements, but even so such documents are 
enfoceable in law. That being so, the plaintiff is entitled to a decree on the basis of 


the disputed agreements, the execution or validity of which has not been disputed in 
this Court. 


Pushpamoy Das Gupta... zs ...for the petitioner 
Manindra Nath Ghose and Monoranjan Das... for the opposite parties 


The judgment of the Court was as follows : 


This Rule was obtained against the judgment and order of the Full 
Bench of the Court of Small Causes, Calcutta, dated June 12, 1974. By 
that.order the defendants’ application under section 38 of the Presidency 
Small Cause Courts Act was allowed and the plaintiff'8 suit was dismissed 
in modification of the order passed by the trial Judge. The relevant facts 
are as follows. 


2. The plaintiff instituted a suit for recovery of a sum of Rs. 1,000/- 
stated to be the unpaid consideration for the sale of his business to the 
defendants who are his sons. The plaintiff also included in the suit a 
claim of a sum of Rs, 2,450/- against the defendants,’ as the monthly 
payment of Rs. 50/- due from March 14, 1969 to March, 1971 for 24 
months and 15 days on the basis of the two written agreements executed 
by each of the defendants on March 14, 1969. By these agreements each 
of the defendants agreed to pay to their father, the plaintiff, during his 
life time by way of pocket expenses a sum of Rs. 50/- in consideration of 
the great regard they had for their father. They however failed to pay 
the amounts mentioned above and the suit was instituted on April 24, 1971, 
in the Small Causes Court, ‘Calcutta, being Suit No. 1392 of 1971, for 
the recovery of the same. 

“3. The suit was contested by the defendants who filed a joint 
written statement stating that the sum of Rs. 1,000/- representing the 
unpaid consideration was not payable as the plaintiff failed to perform his 
obligations under the sale agreement. In regard to the claimon the 
agreements it was said that the Court had no jurisdiction to try the suit 
and further the claim was untenable being bused on contract which was 
not registered as required in law. i i 

4. The learned trial Judge on a trial on evidence held against the 
plaintiff in so far as the claim for Rs. 1,000/- was concerned. In regard 
to the other claim, it was held that the Court had jurisdiction to,try the 
suit and the plaintiff was entitled to the amount as claimed. The suit was 
decreed in part for Rs. 2450/- on contest with proportionate costs. 

5. The defendants filed an application under section 38 of the Act 
challenging the above decision and the Full Bench of the Court of Small 
Causes, Calcutta was of opinion that the agreements were not registered 
as required in law and accordingly the agreements were void. In that 
view of the matter, the judgment of the learned trial Judge was set aside 
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‘in respect, of the claim and the plaintiff’s suit was dismissed. The present 

Rule was obtained by the plaintiff against this decision and is confined 
to the claim under the agreements. 

6. Mr. Puspamoy Das Gupta, learned Advocate appearing for the 
petitioner, submitted that the Full Bench was in error in dismissing the 
plaintiff’s suit as the agreements were not required in law to be registered 
under. the Registration Act and as such the provisions of section 25 of the 
Contract Act in regard to registration had no application. The plaintiff 
was accordingly entitled to a decree on these agreements. 

7. Mr. Manindra Nath Ghose, learned Advocate for the opposite 
parties, in effect conceded that the suit was maintainable in the Court 
of Small Causes.’ The Court of Small Causes, Calcutta under section 
19, Clause’ (h) of the Presidency Small Cause Courts Act, 1882 has no. 
jurisdiction in suits for specific performance or rescission of contracts. 
Under section 10 of the Specific Relief Act, 1963, specific performance of 
a contract can only be ‘enforceable when there exists no standard for 
ascertaining the actual damage for non-performarice of the act agreed to be 
done. In thecase before me there is no difficulty in ascertaining the 
actual amount thet would be payable for non-performance of the contract. 
Accordingly, I do not think that there is any substance on this point 
which at one time was taken by Mr. Bas learned Advocate for the oppo- 
site parties, at an earlier hearing. 


8. The next point requiring consideration is whether this’ agreement 

isa valid and enforceable contract under the Indian Contract Act, 1872. 

To the general rule that agreement without consideration is void, there 

are some exceptions as provided in section 25 of the said Act. The 
relevant provisions we are concerned with are :— 

“Section 25: An agreement made without consideration is void 
unless - 

(1) It is expressed in writing and registered under the law for the 
time, being in force for the registration of documents and is made on 
aceount of natural love and affection between parner standing i in a near 
relation to each other, or unless 

(2) * * * : 

(3) * * * x 

9. Under the Indian Registration Act, 1908 there is no provision 
for registration of an agreement simplicitor though there are various povi- 
sions for registration of other documerts. Mr. Ghose contended that if it 
was intended that the “documents” in sub-section (1) of section 25 of 
the Contract Act would include only agreement’ ‘then the provision would 
be redundant, for if the agreements were to be registered under the Indian 
Registration Act this provision would be a superfluity. 


10. It, however, appears to me that the Indian Contract Act is a special 


1976 (2) CLJ] Mohammad Salem Jan Mia v. State of W.B. 19 


enactment providing oasis for contracts and matters incidental tbere- 
to. In section 10 of the said Act it is provided that all agreements would , 
be contracts if they are made by free cónsent of partles competent to con- 
tract and made for lawful consideration and with a lawful object and are 
not expressly declared to be void. To this, there is a further provision 
which is to the following effect “Nothing herein contained shall affect 
any law in force in India, and not hereby expressly repealed, by which any 
contract is required to be made in writing or in the presence of witnesses on 
any law relating to the registration of documents”. The word ‘documents’ 
obviously include and are confined to agreements and any special .provi- 
sion in respect thereto by any other Act has been specifically preserved. In 
the same sense it has been used in section 25, so that, if under any law 
such a document is required to be registered its provision would not be 
affected by anything contained in section 25. In this view of the matter, 
the agreements simplicitor, ia my opinion, are not required to be regis- 
tered under the law for the time being in force, for registration of such 
agreements but even so, such documents are enforceable in law. The 
plaintiff, accordingly, is entitled to a decree on the basis of these agree- 
ments, the execution or validity of which otherwise has not been disputed 
before this Court. _ 

l1. The Rule accordingly succeeds and is made absolute. The imp- 
ugned order is set aside, and the: plaintiff's suit is decreed for Rs. 1225/- 
against each of the defendants in all for Rs. 2450/- with proportionate 
costs. 

There will be no order as to costs. 


' P.R. 


[ CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice Chittatosh Mookerji 
Decision : June 16, 1976 = 
Mahammad Salem Jan Mia.. S ee ze ...Petitioner 
; Versus 
“State of West Bengal & Ors. | ... m ...Opposite Parties* 


West Bengal Estates Acquisition Act 1953 (Lof 1954), Sec. 45A— 
Correetion of entry in record of rights Scope of—Power of Revenue . 
Officer to hold second enquiry for effecting correctlon—Successive enquiries, 
whether possible under Sec. 44 ,(2a) for revision of an earlier order— 
Review—Suo moto initiation of review proceeding, whether possible-—Rule 
15 D of the Rules made under Act 1953. 


*Civil Rule no. 1550 of 1970. 
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It is well settled now that section 44(2a) of the West Bengal Estates Acquisition 
Act 1953 does not contemplate suceessive enquiries on the same subject matter. In the 
instant case, the opposite parties relied on section 45A of the Act to justify & second 
enquiry. Whether that can be dons is the question. 


HELD: Section 45A of the Act empowers the Revenue Officer to effect 
corrections of entries in the record of rights in pursuance of an order under section 
5A or on account of any amendment in the Act or in the rules made thereunder. So 
far as the present case is concerned, there was no enquiry under section 5A. Further, 
there had been no amendment of the law affecting the rights of a religious institution 
to retain land dedicated exclusively for religious or charitable purposes under section 
6 (1) (G) of the Act. The proviso to section 17(1) remained unaltered at the relevant 
time. Amendments made in Section 16(1b) (vl) which deals with computation of gross 
an net income fof the purpose of preparation of the Assessment Rools have no relevan- 
ce in the present case. That being so, the conditions precedent for assumption of 
Jurisdiction under section 45A were not present in the present case, 


The impugned order cannot also be deemed to be an order on review of an 
earlier order. True itis thatthe authority concerned had been duly invested with all 
the powers of the civil court. But still then, the Revenue Officer, in the instant case, 
had not acted in compliance with the provisions of Order 47, rule (1) of the Code of 
Civil Procedure. It also appears that no application for review had been made 
before the Revenue Officer nor was there any statement made by the Revenue Officer ` 
to the effect that he was reviewing any earlier order. . A suo moto initiation of a 
review proceeding is unknown in law. 

Cases referred to : 

(1) Biswanath Mondal v. State of West Bengal, (1973) 78 CWN 277 
(2). Kamaleswar Chowdhury v. State of West Bengal, an unreported 
decision dated 11.7.75. in C. R. no. 1549 of 1970 
S. B. Sen and Nimai Chanára Kumar ... .. for the petitioner 
S. N. Kar - .. isis ...for the opposite parties 1 to 4. 
The judgment of the Court was as follows : 


The petitioner, who was the Mutwalli of .Hakimannessa Wakf 
Estate situated at Chalsapara, District Malda, bas obtained this Rule under 
Article 227 of the Constitutión against an order of the Revenue Officer 
Makdampur Settlement Camp No. 1, English Bazar, made in exercise of 
his powers under section 6(1) (i) read with section 45A of ihe West Bengal 
Estates Acquisition Act, 1953 and Rule 15D of the West Bengal Estates 
Acquisition Rules. The Revenue Officer, by his said order, has purpor- 
ted to revise an earlier order under section 6(1) (i) read with section 44(2a) 
of the Act in respect of the selfsame wakf estate. 


2., In my view, the learned Revenue Offier.i in the instant’ case has 
clearly acted in excess of his jurisdiction. It is settled law now that Sec- 
. tion 44(2a) of the West Bengal Estates Acquisition Act, 1953 does not 
contemplate successive enquiries in respect of the same subject matter. In 
this connection see the case of (1) Biswanath Mondal v. The State of West 
Bengal, reported in 78 CWN 277. In the instant case the Revenue Officer 
concerned has clearly assumed a jurisdiction not vested in him by law for 
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revising a previous order of another Revenue Officer passed in Case No. 
7 of 1964 under -section 44(2a) of the West Bengal Estates Acquisition 
Act. In the said previous case the Revenue “Officer had ordered that the 
wakf estate in question be adjudged as an institution established exclusi- 
vely for religious and charitable purpose within the meaning of section 6 
(1) (i) end that the same would be subject to the benefits of the proviso to 
sub-section (1) of section 17 of the Act. He had accordingly ordered 
that necessary entries be made in the relevant khatians relating to proper- 
ties of the wakf estate. 

3. The Revenue Officer in the order inpugned in the Rule was fully 
aware of the said previous enquiry. But it was not open to him to brush 
aside the legal consequences of the order passed in the said Case No. 7 
of 1964 by observing that a fresh enquiry was required under the amended 
section: and the rule. Another reason given in the matter was that the 
. previous enquiries were done “without consideration of the implication 
of the amendment." The Revenue Officer, however, did not indicate 
which pariicular amendment of the law authorised bim to hold a second 
enquiry. : 

4. The points of law raised in the present case were previously consi- 
dered by me in my judgment dated July 11,1975 in(2) CR 1549 
of 1970 (Kamaleswar Chowdhury v. State of West Bengal and Ors.). In the 
said case I held that a similar second enquiry fo be without jurisdiction. 
In my view, the said reasonings equally apply to the instant case also. 

5. Asalready observed, a second enquiry under section 44 (2a) 
in not permissible in law. The opposite parties cannot rely upon 
provisions of section 45 A to justify the second enquiry impu- 
gned in this Rule. The said section empowers the authorities to effeet 
corrections consequential upon the passing of an order under section 5(A) 
or on amendment of the Act or the Rules. In the instant case admittedly 
there had been no enquiry under Section 5(A). There had been also no 
amendment of the law affecting the right of a religious and charitable 
institution, to retain, under section 6(1) (i) of the Act, lands dedicated 
exclusively for religious and charitable purposes Section 17 (1) proviso 
at the relevant time also remained unaltered. Amendments made in sec- 
tion 16(1b) (vi) which deal with computation of gross and net incomes 
for the purpose of preparation of the assessment rolls have no relevance 
in the instant case. Therefore, the conditions’ precedent for assumption 
of jurisdiction under section 45A were not present in the instant case. 

6. I may further observe that the order impugned in the Rule 
cannot be treated as an order for review of the previous orders passed 
in Case No 7 of 1964. It is true that the State Government by Notifica- 
tion under section 57A of the West Bengal Estates Acquisition Act had 
invested the authorities, mentioned in Section 53 of the Act, with all the 
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powers of Civil ‘Court (vide Notification No. 340L Reg. dated June 9, 
1958). But then, in the’ instant case the Revenue Officer did not act in 
accordance with the provisions of Order 47 of the Code of Civil Procedure. 
Theré was no application for review before the Revenue Officer and. the 
Revenue Officer did not himself also state that he was reviewing the earlier 
ordér. In the present circumstances, a suo moto initiation of review 
proceeding was also not contemplated. 

7. , In the above view, I make this Rule absolute and quash the 
orders dated 4th February, 1970 and 25th February, 1970 passed by the 
Revenue Officer, Sadar Settlement Camp No. |, Makdampur, Malda in 
Case No. 7/1 of 1970 and all consequential orders passed on the basis of 
the same. This orderis, however, without prejudice to. the rights and 
cóntentions of the parties in any other proceeding according to law. 

There will be no order as to costs. 

N. C. S. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr.’ Sankar’ Prasad Mitra, Chief Justice and 


‘Mr. Justice Salil Kumar Datta 
Decision : 3rd and 4th nd 1976 : 
"Turner Morrison & Co. Ltd.. l - ..Appellant 
Versus ; 
"The Assst. Collector of Customs for Exp. aD & Aar....Respondents* 

Customs ' Act, 1962— S.2 (21) and S. 87—“Foreign-going vessel”— 
Super —Tanker carring foodgrain from foreign to Indian Port engaging 
smaller vessel te transport the grain from Sandheads to Kidderpore Docks— 
Whether such smaller vessel is a "foreign-going ' vessel" —Whether duty 
payable on stores consumed by such smaller vessel in her runs to Kidderpore 
Docks. 

Government of India chartered super-tankers for D adisortíhe foodgrain from 
United States Ports to India. Uuder the terms of the charterparty the grain cargo was 
to be discharged at Kidderpore Docks. Because of their large size and deep drafts, 
the super-tankers could not proceed beyond Paradeep or Sandheads. Tho tanker- 
owners accordingly engaged smaller vessels called “daughter vessels''in the trade for 
transporting, the grain from the tankers anchored at Paradeep or Sandheads to Kidder- 
pore Docks. The ‘Nancy Dee" was one of such Daughter vessels and she received 
foodgrain from “mother vessels” i. e. the super-tankers at Paradeep and Sandheads and 
carried the cargo to Kidderpore Docks for discharge. A dispute arose thereafter 
between the Owners *of. Nancy Dee Indian Customs Authorities as to whether duty 
was payable on the stores consumed by Nancy Dee in course of. her voyages between 
Paradeop and Sandheads and Calcutta Port, Customs Authorities levied duty on such 
stores and claimed that the voyages made by Nancy Dee were "coastal voyages". 


* Appeal. No. 314 of 1971 l 


1 
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The Steamer Agents of Nancy Dee contended that their vessel should have been 


regarded as a “foreign-going vessel” as defined by S.2(21) of the Customs Act, 1962 
and under S. 87 of the Act was not liable to pay duty on the stores consumed by her 
‘during her said veyages. The Steamer Agents challenged the order of the Customs 
Authorities levying duty by a Writ petition, The trial Judge held that the Nancy Dee 
was engaged in coastal runs and was not a “‘foreign-going vasse!’ in the relevant 
period, The Steamer Agent appealed. 

HELD: (1) The carriage of food-grain by the daughter vessel was a continua- 
tion of what the mother vessels were required to do i.e, to carry the grain between a 
Part outside India to a port in India. The entire voyage from U S. Ports to the Indian 
port was a single voyage and the last part of the voyage was performed by the mother 
vessels through the agency of the Nancy Dee. The Nancy Dee was engaged in the 
same voyage as the super-tankers and as such should be considered as a "'foreign- 
going vessel" as defined in S.2(21) of the Act. Asa “foreign going vessel", the Nancy 
Deo was entitled under S87 of the Act to consume the stores on board without 
payment of düty. (2) The appeal should therefore be allowed. 
S. Sen and Tapan Mitra ... ‘ es ...for the Appellants 
A. K. Banerji and G. Law... - -..for the respondents 


Mitra, C.J.: This is an appeal from a judgment of Mr. Justice 
Sabyasachi Mukherji delivered on September 3, 1971 on an application 
under Art. 226 of the Constitution. The- appellant acted as Shipping 
Agents of Red Anchor Lines incorporated in Hong Kong, who at all mate- 
rial times were the owners of the motorship “Nancy Dee." The said vessel 
is registered at Hong Kong and sails under the British Flag. 

2. Between January 4, 1970 and February 23, 1970, Transworld 
Marine Corporation was the Charterers of “Nancy Dee" .under a Charter 
party Agreement between the said Corporation and its disponent owner 
Redform Shipping Co. Ltd. for grain lightening operations. 


3. “Nancy Dee" arrived at the port of Paradip on January 4, 1970 
The Everett Steamship Corporation, agents of the Charterer, engaged the 
vessel. The vessel was redelivered to the owners of February 23, 1970. 

4. On February 27, 1970 the vessel was taken on charter by the 
Yamashita Shinnon Steamship Co. Ltd. whose Calcutta agent was Great 
Eastern Shipping Co. Ltd. Their Paradip agent was International Clear- 
ing and Shipping Agency. ` The vessel was ready for delivery to the next 
charterers, but the agents could not get port clearance from the Customs 
authorities. 


5. In these circumstances the appellant gave a Bank Guarantee of 
Rs. 50,000/- as security for payment of duty on stores and fuel if levied by 
the Customs authorities. 

6. . After the. Bank Guarantee was furnished the port clearance was 
issued. -The vessel was delivered on February 27; 1970. 

7. The appellants’ case is that since 1966’the Government of India 
has been chartering Super Tankers with a draft of about 45 feet which the 
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appellant has chosen to call “Mother Vessels’ for transporting massive qu- 
antities of wheat under PL-486 Aid. It was economical in terms of trade 
to arrange for the transport of food grains by Super. Tankers. The Super, 
Tankers, due to their deep draft requirements could not enter the ports for 
landing cargo directly on the wharf. The Super Tankers in those circum- 
stances worked in moorings outside or within the habour and discharged 
their grains into a number of small vessels for carriage of the grains to the 
destination ports which included the port of Calcutta. Tbe cargo which 
the “Motor Vessels” carried was transferred within. the territorial waters 
into lightening vessels. These ligntening vessels either discharged a part of 
cargo at the port where the lightening took place and proceeded to Calcutta 
or proceeded directly to Calcutta or such other destination as the Govern- 
ment of India required. The lightening vessels have been described as 
*Daughter Vessels’, The cargo carried by the ‘Daughter Vessels’ was im- 
ported cargo and the *Daugher Vessels’, according to the appellant, were 
performing the duties of the "Mother Vessels". 

8. “Nancy Dee" was one of those “Daughter Vessels". By the Cha- 
rter Party Agreement it was provided that *Nancy Dese" was to load 
cargo from the ‘Mother Vessels’ to its maximum safe draft and then at the 
instructions of the Charterer she would proceed to discharge the cargo in 
the manner indicated above. 

9. Between January 4, 1970 and February 23, 1970,°‘Nancy Dee” 
loaded cargo being grain and wheat from three Super Tankers ‘‘Overseas 
Joyce’, ‘National Defender’ and ‘Western Hunter’. ; These Super Tankers | — 
were the “Mother Vessels’ in Paradip and in Sandhéads. After unloading 
cargo ‘Nancy Dee’ proceeded to Calcutta to discharge the cargo at the 
Kidderpore Docks. 

` 10. In the premises the appellant’s case is that ‘Nancy Dee’ was en- 
gaged as the ‘Daughter Vessel’ in the lightening operation from the ‘Mo- 
ther Vessels, namely Super Tankers during the said period and was actu- 
ally engaged in the carriage of goods which the Super Tankers should have 
carried. The appellant contends that during the period commencing 
from January 4, 1970 and ending on February 23,1970, “Nancy Dee’ was 
a ‘foreign going vessel’ withia the meaning of Sec. 2021) of the Customs 
Act. ‘Nancy Dee’ was, therefore, exempt from payment of Customs. 
Duties on fuel and stores, received or consumed by the ship. The Customs 
authorities by two letters dated October, 15, 1970 and January 30, 1971 
demanded payment of duty in respeot of stores which “Nancy Dee’ had 
consumed during the aforesaid period. The total claim of the Customs 
authorities was Rs. 36,090.09. In the application under Art. 226 of the 


Constitution the propriety of these demands by the. Customs authorities 
was challenged. Mr. Justice Sabyasachi- Mukherji has dismissed the 
application. z 
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11. Now, Sec, 2(7) of the Customs Act defines ‘coastal goods’. “Co- 
astal goods’—means goods, other than imported goods, transported in a 
vessel from one part in India te another. à 

12. Sec. 2(21) of the Customs Act, which is vital for our purpose 
defines foreign-going vessel or aircraft). It means inter alia "any vessel 
or aircraft for the time being eugaged in id carriage of goods or passen- 
gers between any port or airport in India and any port or airport outside 
India, whether touching any interadiate port'or airport in India or not.” 

13. Sec. 2(23) of the Act defines ‘import’. ‘Import’ with its gram- 
matical variations and congnate expressions, means bringing into India 
from a place outside India. 

14. Sec. 2(33) of the said Act defines ‘prohibited goods' — which me- 
ans apy goods the import or export of which is subjeet to any prohibition 
under this Act or any other law for the time being inforce but does not in- 
clude any such goods in respect of which the conditions subject to which 
the goods are permitted to be imported or exported have been complied 
with. 

15. Sec. 12 of the Customs Aet deals with ‘dutiable goods’, The 
duties of Customs shall be levied at such rates as may be specified under 
the Indian Tariff Act, 1934, or any other law for the time being in foree, 
on goods imported into, or exported from, India. 

We now come to Sec. 87 of the Act, which is as follows :— 

“Imported stores may be consumed on board a foreign-going vessel 
or aircraft. Any imported stores on board a vessel or aircraft (other than 
stores to which section 90 applies) may, without payment of duty, bo 
consumed thereon as stores during the period such vessel or aircraft is a 
foreign-going vessel or aireraft." 

Sec, 90 deals with concessions in respect of imported stores for 
the Navy. - 

We then come to Sec 89. Section 89 prescribes :— 

"Stores to be free of export duty. Goods produced or manufactu- 
red in India and required as stores on any foreign-going vessel or aircraft 
may be exported free of duty in such quantities as the proper officer may 
determine, having regard to the size of the vessel or aircraft, the number 
of passengers and crew and the length of the voyage or journey on which 
the vessel or aircraft is about to depart." 

16. Against the background of the above provisions we have to 
determine the dispute between the parties in the instant appeal. We have 
already said tbat the Customs authorities had been demanding payment of 
duty in respect of stores which “Nancy Dee" has consumed between 
January 4, 1970 and February 23, 1970. 

17. Mr. A.K. Banerji, learned counsel appearing for the respondent 
contends that ‘Nancy Dee’ was not a foreign going vessel within the 
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meaning of Sec. 2 (21) during the material period. Atthe relevant time 


she was carrying goods from one port, ie. Paradip in India to another 
port in India i.e. Kidderpore Docks. 


18. According to Mr. Banerji, uader Sec. 2(21) the character of 
the vessel for the time being is relavent and not the character of the goods. 
He says that although ‘Nancy Dee’ was flying a foreign flag she was for 
the time being engaged in carrying goods not between a Portin India 
and a port outside India but solely within Indian ports like Paradip or 
sandheads to Kidderpore. Mr. Banerji says further that a foreign-going 
vessel in Sec. 2 (21) must be engaged in carriage of goods between a 
port outside India and a port within India vessels engaged in such carriage 
of goods. His principal contention is that the moment the goods were 
unloaded into ‘Nancy Dee’ from the Super Tankers the task of the Super 
Tanker was over and ‘Nancy Dee’ was carrying goods from a place 
"or port in India to another port in India. . 


19. On the facts and in the circumstances of this case we are unable 
to accept the contentions of learned counsel for the respondent. There 
are two conditions in Sec. 2(21). The first condition is that there must 
be carriage of goods or passengers between a foreign port and an Indian 
port. The second condition is that the vessel in question must be engaged 
in the carriage of such goods or passengers. There is no requirement 
that only one vessel must undertake the entire length of the journey from 
the foreign port to the Indian port for such carriage of goods or passen- 
gers. 


20. Under the scheme of the Act, it seems to us, that there may be 
two kinds of shippings. vis., (i) coastal shippings and (ii) foreign shippings. 
On the facts disclosed, it does not appear to us that this isa case ofa 
coastal shipping at all. ‘Nancy Dee’ was not required to have and did not 
have a licence for coastal trading, vide ‘Appellant’s solicitor's letter dated 
the 26th December 1970 to the Assistant Collector of Customs, being 
Annexure B to the petition. The facts reveal that the Government of India 
had entered into only one contract for carriage of goods. There was only 
one principal which was carrying the goods. ‘Nancy Dee’ was an agent 
of the foreign prineipal. The entire journey from.a foreign port to the 
port of destination in India was one journey for carriage of imported 
goods and ‘Nancy Dee’ took part towards the end in completing the 
journey. In other words, these Super Tankers were required to carry 
foodgrains from a foreign port to an Indian port, namely, either paradip 
or kidderpore Docks. The Super Tankers, by reason of their size and 
weight could not physically reach any of these ports. The Super Tankers - 
waited outside the port although within Indian territorial waters. They 
unloaded their cargo to ‘Nancy Dee’ and ‘Nancy Dee’ carried the goods to 
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the ports. The carriage of the goods by ‘Nancy Dee" was merely a conti- 
nuation of what the Super Tankers were, required to do. There can be no 
doubt, on the facts of this case, that ‘Nancy Deo’ was engaged in the 
carriage of goods between a port outside India anda portin India, 
and as such, it was a foreign going vessel within the meaning of Sec. 2(21) 
during the period mentioned above, 

21. In these premises, the demand of the Customs authorities for duty 
in respect of stores consumed by ‘Nancy Dee’ during the aforesaid period 
appears to us to be unreasonable. The demand letters dated October 15, 
1970 and January 30, 1970 have, therefore, to be set aside. 

22. In the result the appeal is allowed. The judgment and order under 
appeal are reversed and the rule nisi is made absolute. | 

23. Let a Writ in the nature of Mandamus be issued calling upon the 
respondents and each of them to forthwith cancel or rescind the demand 
orders dated October 15, 1970 and January 30, 1971. The appellants are 
released from their guarantee. Money lying with the Customs authorities 
under order of this Court dated the 26th February 1971, is to be refunded 
to the appellant. 

24. Prayer for interim stay is refused. There will be no order as to 
costs. 
Datta J: I agree. 


S. P. M. 


{CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Amar Nath Banerjee 
Decision: March 24, 1976 
Mushaque Mondal see aed i ...Petitioner 
i Versus 

Joysun Bibi wee s wes ...Opposite Party” 

Criminal Procedure Code 1973 (Act 2 of 1974), Sec. 125—Order for 
maintenance of wives, children and parents—Chap. IX —Negligence or refusal 
— Wife unable to maintain herself — Wife divorced prior to Code coming in 
ferce—Divorced wife not remarried — Whether entitled to apply for mainten- 
ance under—Explanation to sec. 125 (1)—Definition of ‘wife’ in 
Explanation. : 

It is contended that since the opposite party had been divorced prior to tbe 
coming into operation of the Code of Criminal Procedure 1973 and since no relation- 
ship of husband and wife existed between the parties on the date the Code came into 
force, the opposite party was not entitled to claim maintenance under section. 125 of 
the sald Code. ' f 


#Criminal Revision Case no. 1327 of 1975. 


D 
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HELD : The opposite party was divorced by the petitioner somotime prior to the 
coming into operation of the Code of 1973. It is also true that the opposite party made 
an unsuccessful attempt to get maintenance from the petitioner by filing an application 
under sec. 488 of the old Code. But that will not debar the opposite party from elai- 
ming matainance from the petitioner in accordance with the provisions of section 125 of 
the new code, because she had not remarried. In the Explanation to section 125 (1)of the 
code, the term ‘wife’ includes a woman who bad been divorced by or had obtained a 
divoree from her husband and has not remarried. It is therefore apparent that a divo- 
roed wife unless she remarried is entitled to claim maintenance from the petitioner 
88 per seotion 125 of the Code. The contention that in order to avail of the definition 
of ‘wife’ as given the said Explanation, the divorce must take place after the new Code 
has come into force, is not acceptable. The new Code has no whore restricted the defi- 
nition of the ‘wife` to that extent. If on the date the new Code comes into force there . 
is no woman who comes within the definition of ‘wife’ us in the Explanation to section 
125 (1) there is no ber to her applying for maintenance under section 125 of the Code, 
Accordingly, the application that was filed by the opposite party under section 125 was 
maintainable. 

Mrs. Jyotirmeyee Nag ‘Ss "E ...for the petitioner 


J. Islam wie M 54 e for the opposite party 

The judgment of the Court ‘was as follows: 

_ This Rule is directed against an order dated 28.8.75 passed by the 
learned Judicial Magistrate, Rampurbat, allowing maintenance of Rs. 60/- 
per month to the opposite paty on her filing an application under section 
125 of the Code of Criminal Procedure 1973. It appears that the petitioner 

and the opposite party who are Muslims were married according to the Mus- 
lim rites and after some time the petitioner husband divorced the opposite 
party wife. After such divorce the opposite party filed an application 
under section 488 of the Cod¢ of Criminal Procedure, 1898 but that appli- 
cation was rejected because of the absence of any relationship of husband 
and wife between the parties, Thereafter on 19.4.64 the opposite party filed 
the present application under section 125 of the Code of Criminal Procedure 
claiming maintenance for herself at the rate of Rs. 150/- per month and 
also for raising the rate of maintenance already granted to their. minor 
child at the rate of Rs. 15/- per month to Rs. 60/- per month. The lear- 
ned Judicial Magistrate rejected the prayer in so far the inerease in the rate 
of maintenance granted to minor child was concerned on the ground that 
there could be no two independent prayers in the same application. But 
he allowed the prayer of the opposite party wife and granted it to her at 
the rate of Rs. 60/- per month from the date of the filing of the applica- 
tion. : E : 
2. Itisas against this order of the learned Magistrate the present 
Rule was obtained. 

3. Mrs.J. Nag, learned Advocate appearing for the husband 
petitioner took three-fold objection. Her first objection was that since the 
admitted position was that the epposite party had been divorced 
prior to the coming into operation of the Code of Criminal Procedure 
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1973 and since no relationship of husband and wife existed between the 
parties on the date the said Code came into force, the opposite party was 
not entitled to claim maintenance under. section 125 of the Code. Her 
second objection was that in granting maintenance to the wife, opposite 
party, the Court did not take into consideration the personal law of the 
parties and the question whether at the time of the divorce dowry debt 
has been paid by the busband to the wife. Her third objeetion was that 
in the absence of any evidence regarding the income the learned Magis- 
trate was not justified in fixing the rate of the maintenance at Rs. 60/- per 
month on the sole ground that the husband was an able-bodied man. 

4. Mr. J. Islam learned Advocate appearing for the wife opposite 
party contended that since the definition of ‘wife’ as given in the Explana- 
tion to sub-section (1) of section 125 of the new Code includes a woman 
who had been divorced by the husband but had not re-married the oppo- 
site party was entitled to file an application for maintenance under section 
125 of the new Code. Mr. Islam urged further that the learned Magistr- 
ate was wrong in thinkirg that there was no evidence regarding the income 
or the properties of the husband. Mr. Islam also pointed out that nejther 
in bis written objection before the learned Magistrate nor in the application 
before this court there is any whisper regarding denmohor debt having 
been paid or not. Accordingly Mr. Islam submitted that the learned 
Magistrate did nothing wrong in not considering this aspect of the matter. 
The first question which arises for determination, therefore in this appli- 
cation, is whether in the circumstances of the case an application under 
section 125 of the new Code was maintainable at the instance of the 
opposite party. Indeed the opposite party.was divorced by the petitioner 
some time before coming into operation of the new Code. It is also 
true that’ the opposite party made an unsuccessful attempt to get 
maintenance from the petitioner by filing an application under section 
488 of the old Code. But in my view that does not debar the opposite 
party, since she is not remarried, to claim maintenance from the petitioner 
in accordance with provisions of section 125 of the new Code. In the 
explanation given to sub-section (1) of section 125 of the new Code it has 
been said that for the purpose of Chapter 9 of the new Code ‘wife’ inclu- 
des a woman who had been divorced by or has obtained a divorce from 
her husband and bas not remarried. It is, therefore, apparent that a divor- 
ced wife unless she’ remarried is entitled tò claim maintenance in accor- 
dance with the provisions of section 125 of the new Code. I do not agree 
with the contentions of Mrs. Nag that in order to avail of the defination of 

‘wife’ as given in the said Explanation the divorce- must take place after 
the new Code has come into force. The new Code has no where restricted 
the definition of ‘wife’ to that extent: If on the date the new Code comes 
into force there is no woman who comes within the definition of ‘wife’ as 
given in the said Explanation to sub-section (1) of section 125 of the Code 
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' there is no bar to her applying for maintenance under section 125 of the 
new Code. Iam, therefore, of the view that the application filed by the 
opposite party under section 125 of the new Code was maintenable. ; 

5. With regard to the objection of Mrs. Nag regarding the non- 
consideration of the question whether denmohor debt has been paid or 
not by the learned Magistrate I may observe that it was rightly pointed 
out ‘by Mr. Islam that the aforesaid question regarding denmohor debt 
was not raised either before the trial court or in the application filed in 
this Court. This being the position the learned Magistrate cannot be 
blamed for not taking into consideration this aspect of tho matter. Again 
it would be still opon to the petitioner to file'an applieation for cancella- 
tion of the order made under section 125 in favour of the opposite . party 
if he can satisfy the Magistrate that the opposite party had received whe- 
ther before or after the date of the order under section 125 of the new 
Code the whole of the sum which under any’ customary or personal law 
applicable to the parties was payable on such divorce. If the learned 
Magistrate is satisfied on the said point hecan cancel the order under 
Clause (b) of sub-section (3) of section 125 of the new Code. | 

6. Coming to the question regarding the fixation of the amount of 
maintenance I would like to point out that the learned Magistrate was 
wrong when he said that there was no evidence on record regarding 
the property possessed by the petitioner husband and that he had no ma- 
terial to form any opinion about his income. ' If he had cared to look 
into the evidence on record he would have found that the opposite party 
had led evidence on the point regarding the income and property of the 
husband. I do not think however, that the learned Magistrate was wrong 
in assessing the maintenance at the rate of Rs. 60/- per month from the 
date of the filing of the application, that is to say, 19.4.74. Thus the obj- 
ections raised by Mrs. Nag fail. 

In the result the Rule is discharged. 

S. P. T. 





[ CONSTITUTIONAL WRIT JURISDICTION ] 
" Before Mr. Justice Sisir Kumar Mukherjea and 
Mr. Justice Sudhamay Basu 
^ Decision : July 8&9, 1975 
Bengal Paper Mill Co. Ltd. & Anr.... ul e. 0 Petitioners 
Versus 
Commercial Tax Officer, Lyons Range Charge, Calcutta, & Ors. Respondents* 


Bengal Finance (Sales Tax) Act (6 of 1941), See. 2(1a) —'Business', 
definition of as amended by Sec. 4 of W. B. Taxation Laws (Amendment) 
*C. R. No. 5177 (w) of 1968. 
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Act 1968—Retrospective operation as given—Unreasonable restriction on 
fundamental rights guaranteed by Art. 19 (1) (f) & (g) is being imposed 
Unconstítutional retrospective operation struck down—No infringment of 
Arts. 14 and 20 of Constitution. 


This is a reference under Rule 1 (i) of Chapter II of the Appellate Side Rules, -The 
reference involves tbe question of validity of the retrospective operation of the defini- 
tion of “business” in clause 1(a) of section 2 of the Bengal Finance (Sales Tax, Act, 1941» 
a definition introduced by means of an amendment by Sub-sec, (1) of section 4 of the 
West Bengal Taxation Laws (Amendment) Act 1968 and similar enactments. 

The petitioners carry on business of manufacturing paper. For the manufacture 
of paper they purchase chemical and stores. These chemicals and stores are usually rec- 
eived in drums and bags. After use, these drums, bags and other containers become use- 

less and are sold from time to time. Sales of old and discarded materials do not form part 
of petitioners’ business. The petitioners do not carry on any business of dealing in or sel- 
ling such materials for profit. The petitioners also maintain a canteen for supplying me- 
als to the workers employed in their factory. The canteen is run in the interest of labour 
welfare and not for profit. The petitioners do not carry on any business in respect 
of supply of meals. The Commercial Tax Officer sought to assess the petitioners to tax 
In respect of sales of old and discarded materials and also sales made at the said.can- 
teen, The petitioners contended that the said sales were not taxable as the petitioners 
did not carry on any business in the said materials or in running the canteen. They 
further claimed that the said materials were neither acquired nor disposed of for 
making profit, 

HELD: The retrospective operation which Sections 4 of the relative Ordinan- 
ces and Acts seeks to give to the amended sub-section (la) of Section 2 of the Bengal 
Finance (Sales Tax) Act 1941 imposes restrictions on fundamental rights guaranteed 
by Article 19(i)(f) & (g) in a measure which must be held to be unreasonable and there- 
fore the provision in sub-sec. (1) of Section 4 of the West Bengal Taxation Laws 
(Amendment) Act by which retrospective operation has been given to the definition 
Of business must be struck down. . 

To hold that Article 14 of the Constitution is not applicable or that a Statute 
does not offend against Article 14 is notto enforce the rights guaranteed by that 
Article and therefore the Court is free to express its opinion that in so far aa Sectien 4 
of the Act seeks to give retrospective operation to clause (1a), itis not hit by Article 
14. 

The Amendment Act by giving retrospective operation to clause (1a) of 
Section 2 of the Act does not offend against Article 20 of the Constitution. 


Cases referred to : 
(I) State of Gujarat v. Ratpur Manufacturing Co., (1966) 19 STC I 
(2) Director of Supplies v. Board of Revenue, (1967) 20 STC 398 
(3) Raghubur Dayal v. Union of India, AIR 1962 SC 263 
(4) Rai Ramkrishna v. State of Bihar, AIR 1963 SC 1667 
(5) Chintamanrao v. State of M. P., AIR 1951 SC 118 
(6) Express Newspaper (P) Ltd. v. Union of India, AIR 1958 SC 578 
(7) State of Madras v. V. G. Raw, AIR 1952 SC 196 
(8) State-of West Bengal v. Subodh Gopal Bose, AIR 1954 SC 92 
(9) Krishnamurtl v. State of Madras, (1972) 31 STC 190 
(10). Jaora Sagar Mills v. State of M. P., AIR 1966 SC 416 
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(11) J. K. Jute Mills Co. Ltd. v. State of U. P., (1961) 12 STC 429 
(12) , Blodgett v. Holder, 275 US 142 
(13) Sew Bhagawan Goenka v. Commercial Tax Officer, (1973) 32 STC 
d 368 
(14) Seldon v. Seldon, 50 TLR 469 


R. N. Bajoria, Bhaskar Gupta, P. L. Khaitan, C. S. Hirawat and 

Dilip K. Dhar 5s ~ .:.for the petitioners 

Samarendra Nath Dutta T ;..for the respondents 
The judgment of the Court was as follows : 
Mukherjea. J. : This application has come up before us for decision, 

on a reference made by P.K. Banerjee, J. under Rule 1 (i) of Chapter IT 

of the Appellate Side Rules. 


2. The reference involves the question of validity of the retrospec- 
tive operation of the definition of ‘business’ in Clause 1 (a) of section 2 
. of the Bengal Finance (Sales Tax) Act, 1941, a definition introduced by 
means of an amendment by sub-section (1) of section 4 of the West 
Bengal Taxation Laws (Amendment) Act, 1968 and similar enactments. 
3. The petitioners, Bengal Paper Mill Company Limited, carry on 
. business of manufacturing paper. They are registered dealers under the 
Bengal Finance (Sales Tax) Act, 1941. 


4. The petitioners’ case is that for the manufacture of paper they 
purchase chemicals and stores. Those chemicals and stores are usually 
received by the petitioners packed in drums and bags. After use, the 
drums, bags or other containers in which the said stores and chemicals 

_ are received become useless and are sold or disposed of by the petitioners 
from time to time. On occasions, they also sell or dispose of scrap or 
other miscellaneous old and discarded stores. Sale of old and discarded 
materials does not form any part of the business activities of the petition- 
ers. They do not deal in or purchase any of the said materials for the 
purpose of selling them with any intention of making profit or gain thereby, 
The petitioners do not carry on any business of dealing in or selling such 
materials. The said materials are not by-products or subsidiary products 
of or arising in the course of manufacture of paper. . 

5. Thepetitioners maintain a canteen for supplying meals to the 
workers employed in their factory. The canteen is run in the interest of 
labour welfare and not for profit. The petitioners do not carry on any 
business in respect of supply of meals. The canteen is required to be 
run under the provisions of the Factories Act. 

- 6. The Commercial Tax Officer, the respondent No. 1, sought to 
assess the petitioners to tax in respect of sales of old and discarded materials 
and also of sales made by the said canteen in the year ending on 31st 
December 1964. The petitioners have contended that the said sales are not ` 
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taxable as the petitioners do not carry on any business in the said mater- 
lals or in running the said canteen. They claimed that the said materials 
Were neither acquired nor disposed of for making profit. 


7. Itis stated in the petition that for the year ending on December 
31, 1964 the petitioners sold discarded materials of the total value of Rs. 
97, 607. 17 paise. They also received a sum of Rs. 54, 388.57 paise as 
Proceeds of sale made by the said canteen for the said period. The 
petitioners did not include the said salesin their returns filed for the 
said period before the respondent No. | as the said sales were not taxable 
under the provisions of the Sales Tax Act. The assessment for the year 
ending on December 31, 1964 was taken up on December 4 and 7, 1967 
and the case was finally heard by the respondent No. 1 on April 30, 1968. 
The respondent No. 1 indicated to the petitioners his intention of taxing 
the sales of the materials as also the sales made by the canteen, Thereaf- 
ter, the petitioners by a letter dated April 30, 1968 made representations to 
the effect that those sales were not taxable under the provisions of the 
said Act. 


8. ‘The petitioners claimed that at the material time, that is, tọ say, 
during the year ending on December 31, 1964 no tax could be levied on 
the petitioners under the provisions of the Bengal Finance (Sales Tax) 
Act 1941 in respect of the said sales as the petitioners did not carry on 
any business by sale of the said. commodities. It was contended by the 
petitioners that in order that a person might be said to be carrying on 
business of selling goods as contemplated under the said Act, there had 
to be acquisition by such person of such goods with the object of making 
profit. Unless the profit motive were present in the transactions and 
such transactions were carried on regularly or systematically it could, not 
be said thàt a business was carried on by a person in respect of such tran- 
sactions. The petitioners claimed that they could not be treated as dealers 
under, the said Act in respect of the said sales. It was pointed out 
that .the Supreme Court had clearly laid down in the decisions in (1) The 
State of Gujarat v. Raipur Manufacturing Co., 19 STC 1 and in (2) Director 
of Supplies y. Board of Revenue, 20 STC 398, that in order to regard an 
activity'as business there must be a course of dealings either actually con- 
tinued or contemplated to be continued with a profit-making motive and 
there must be some real or systematic or organised course of activity or 
conduct with the said purpose of making profit. It had been further held by 
those decisions that where a company carries on a business of manufac- 
turing and selling, and in course of such business disposes of miscellaneous 
old and discarded items, such as machinery iron scrap, cans, boxes, cotton 
rope,.rage and other miscellaneous articles, the Company cannot be said 
to be carrying on business of selling such goods. Moreover, the fact that 
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sales of such items were frequent and their volume was large, does not 
raise any presumption that when the goods were acquired there was an 
intention to carry on any business in the said discarded materials. The 
respondent No. 1 had therefore, no jurisdiction or power to assess to tax 
any of the said sales of discarded materials or sales made by the said can- 
teen. The respondent No. l.rejected the petitioners’ contentions and 
assessed them to tax under the provisions of the Bengal Finance- (Sales 
Tax) Act 1941, in respect of those sales. The petitioners preferred an 


appeal to the Assistant Commissioner of Commercial Taxes, The appeal ^ 


succeeded only insofar as it related to the sale of the said discarded ma- 
terials. The Assistant Commissioner of Commercial Taxes relied on the 
decision of the Supreme Court in the case of (1) State of ' Gujarat v. Raipur 
Manufacturing Company Limited, reported in 19 Sales Tax Cases at page 
1 and held that the proceeds of sale of the said materials ,could not form 
any part of the petitioners' turn-over under the said Act as the petitioners 
were not dealers in the contemplation of the said Act in respect of sale of 
the said materials. As regards sale made by the canteen the Assistant Com- 
missioner found against the petitioners and upheld the order of the ‘Com- 
mercial Tax Officer. 

9,- We may now refer to the relevant legislation on the subject. On 
November 9,1967 the West Bengal Taxation Laws (Amendment) Ordinan- 
ce 1967 was promulgated by the Governor of West ‘Bengal whereby se- 
veral provisions of the West Bengal Finance (Sales Tax) Act were amended 

Section 4 of the said Ordinance provided as follows :— 

* Amendment of Ben. Act VI of 1941—In the Bengal Finance (Sa- 
les Tax) Act, 1941.— 


(1) before clause (a) of section 2, the following clause shall be 
and shall always be deemed to have been inserted, namely, 

(1a) “business” includes— 

-(i) any trade, commerce or manufacture or any adventure or 
concern in the nature of trade, commerce, or manufacture, whether or 
not such trade, commerce, manufacture, adventure or concern is carried 
on with the motive to make profit and whether or not any profit 
accrues from such trade, commerce, manufacture, adventure or 
concern, and : 

(ii) any transaction in connection with, or ancillary or inciden- 
tal to, such trade, commerce, manufacture, adventure or concern.” 

' 10. Thereafter another Ordinance was promulgated by the Gover- 
nor on January 9, 1968 known as the West Bengal Taxation Laws (Amen- 
dment) Second Ordinance 1968. By Section 8 of the said Ordinance the . 
earlier Ordinance was repealed and by Sec. 4, Section 4 of the earlier Or- 
dinance was re-enacted. On March 26, 1968 the President of India was 
pleased to enact West{Bengal Taxation Laws (Amendment) Act 1968. By 
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the said amending Act the Second Ordinance was repealed. By Sec.4 
of the said amending Act Sec. 4 of the Second Ordinance was re-enacted. 
By the West Bengal Taxation Laws (Amendment) Act 1969 (Act 
XXV of 1969) the earlier Act was repealed and by Section 4 of the said 
Act, Section 4 of the earlier Act was re-enacted. 


. 11. The petitioners do not challenge the provisions of Sec. 4 of the 
said Act or of the earlier Ordinances or Act by which a definition of busi- 
ness has been inserted in the West Bengal Finance (Sales Tax) Act. In 
other words, they do not seek to impugn the validity of the definition of 
‘business’ introduced into the Sales Tax Act. They merely challenge the 
validity of.the provision in sub-section (1) of Sec. 4 of the West Bengal 
Taxation Laws (Amendment) Act 1969 and of all other legislative enact- 
ments which provided that ‘Cl. 1(a) of Sec. 2 of the Bengal Finance (Sales 
Tax) Act 1941 by which the word ‘business’ has been defined, shall be and 
shall always be deemed to have been inserted. It is the validity of the. 
* retrospective operation of the definition sought to be given by Sec. 4 of 
the West Bengal Taxation Laws (Amendment) Act 1969 and the earlier 
enactments which has come up for consideration in this reference. The 
petitioners have sought to impugn the provision in the Amending Act giv- 
ing retrospective operation to section 2( la) of the Sales Tax Act on the 
ground that the provision offends against Article 14, Article 19(1)(f) and 
(g) and Article 20 of the Constitution. 


12. It is submitted that the provision offends against Article 14 be- 
cause assessees whose assessments are pending have been subjected to dis- 
cremination as against those whose assessments have been completed. In- 
so far as the Amending Act has made no provision for re-opening assess 
ments already completed, the provision giving retrospective operation to 
Section 2(1)(a) has exposed only those whose assessments are pending in-re 
spect of past years to taxation, leaving untouched those whose assessments 
have been completed. The provision therefore contravenes the principle 
of equality before the law which is enshrined in Article 14 of the Consti- 
tution. It is further contended that the provision by which retrospective 
operation has been given to section 2(1a) of the Sales Tax Act also 
offends against Article 20 of the Constitution because it exposes assessees 
to penalties for non-registration in respect of those commodities which are 
sought to be taxed retrospectively by the insertion of the definition of ‘bu- 
siness' in the Sales Tax Act. The argument in support of -contravention 
of Art. 20 may be briefly indicated. Sub-Section (1) of Section 7A of 
the Sales Tax Act provides that no dealer shall, while beingliable to pay 
tax under Section 4A of the said Act, carry on business as a dealer unless 
he bas been registered ‘and possesses a registration certificate. Section 22 
(1)(a) of the Act provides that whoever carries on business asa dealer in 
contravention of sub-section (1): of Section 7 shall be punishable with 
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simple i imprisonment which may extend to six months or with fine or with 
both and when the offence is a continuing one, with a daily fine not ex- 
ceeding fifty rupees during the period of the continuance of the offence. On 
the basis of these provisions of the Act it was argued that ifa dealer has ' 
become liable to pay tax retrospectively on sales of commodities which 
were not taxable before, he will also become liable to be registered and 
required to possess a registration certificate with retrospective « effect in res- 
pect of his dealership in sales of commodities which were ‘not taxable but 
have become liable to tax.under the amended provisions of the Act. If 
that be the legal position, learned Counsel argued, . the dealer not having, 
registered himself in'the past when he was dealing in those ' commodities, 

has exposed himself to the penalties imposed by section 22 of the Sales 
Tax Act. That will have the effect of convicting a person of. an offence of 
violation of a law which was not In force at the time of the commission of 


the act charged as an offence, a course prohibited by Article 20(1) of the. 
Constitution. 


13. It was then contended that by giving katropa operation: 
to the definition of ‘business’, the amending Act imposes unreasonable 
restriction on the petitioner’s right to acquire, hold and dispose of pro- 
perty and to carry on trade or business guaranteed by Article 19 (1) (f) 
and (g) of the Constitution. The provision in the amending Act, by 
which such retrospective operation has been given is therefore, not -prot-- 
ected by clause (6) of Article 19. Mr. Bajoria, learned Counsel . appearing 
on behalf of the petitioners pointed out that by the definition of business 
introduced by the Amending Act, a fresh imposition has been sought to 
be levied which affects transactions closed and concluded years ago altho- 
ugh assessment proceedings might be pending in respect of those transac- 
tions in the original, appellate or even a post- appellate stage. The Amen- 
ding Act does not seek to validate impositions made in the past or any 
act done i in relation thereto, but professes to impose a fresh tax for, the 
first time. This is borne out by the Objects and Reasons in support : of 
the West Bengal Taxation Laws (Amendment) Act, 1969 where the rea- 
sons for the amendment were stated to be the need for additional resources 

for financing the development schemes of West Bengal and also to meet 
the Vast increase of commitments in the non-plan budget of the State. 

i) ‘14. ‘It was then contended that it is unreasonable to give retrospe- 
ctive operation to the definition clause in Section 2 of the Bengal Finance 
(Sales Tax) Act in view of the dealer not being able to pass on the liabi- 
lity, sought to be created by the amending. Act to his buyer. Retrospec- 
tive operation of the clause. has been given, it was submitted, in respect 
ofa period well over a quarter of a century, which is unreasonably 
long. An argument was also addressed on section 64A of the Sale of. 
Goods | Act which provides that in contracts of sale, unless a 
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different intention appears from the terms -of-the contract, in the event 
of any tax on the sale or purchase of goods being imposed in respect of 
any goods after the making of any contract for the sale or purchase of 
such goods without. stipulation as to the payment of the tax where 
tax was not chargable at the time of the making of the contract, the 
seller shall be entitled to be paid and to sue for and recover such tax. 
Insofar as recovery of Sales Tax by the seller from the buyer is concerned, 
it was only on the 22nd of September 1963 that the right to recover such 
tax was conferred on the seller by Section 64A. It should be borne in 
mind that Section 64A which was introduced in 1963 has not been given 
retrospective operation. In the result, the dealer hes, in any event, no 
legal right to recover the fresh impost from his buyer on transactions 
prior to September 1963. Moreover, it will be difficult, if not impossible, 

for him to recover the tax at all, after all these years. M 


15. Itcan be hardly disputed that under the Constitution, legislat- 
ures have powers to legislate both prospectively and retrospectively except 
in spécific cases, as for example, cases contemplated in Article 20. No 
restriction has been imposed by the Constitution on the powers of the 
legislatures to enact làws with retrospective operation. In (3) Raghubar 
Dayal v. Union of India, AIR 1962 SC 263, it was expressly recognised 
that tbe Constitution while máking provision against ex post facto laws 
in Article 20 (1) and against titles in Article 18 (1) studiously refrained 
from introducing any bar against retrospective legislation. At page 274 
of the report Ayyangar, J, speaking for the Court said : 

“It cannot be therefore predicted off-hand and ag a matter of law 
that every restriction which operates with retrospective effect and affe- 
cts rights obtained under the pre-existing law, is unconstitutional as 
obnoxious to the freedom guaranteed by sub-clauses (f) or (g) of clause 
(1) of Art. 19.” 


| ‘In (4) Rai Ramkrishna v. State of Bihar, AIR 1963 SC 1667  Gajen- 
dragadkar, J, observed at page 1673 of the report. < 


“The other point on which there is no dispute before us is that 

the legislative power conferred on the appropriste Legislatures to enact 

` law in respect of topics covered by the several entries in the three 

lists can be exercised both prospectively and retrospectively. Where 

the Legislatures. can make a valid law, it may provide not only for the 

prospective operation of the material provisions of the said law but 
it can also provide for the retrospective operation of the said provisions. 

Similarly, there is no doubt that the legislative power in question 

includes the subsidiary or the auxiliary power to validate Jaws which 

“have been found. to be invalid If a law passed by a legislature is 

struck down by the Courts as being invalid for one infirmity or ano- 

, ther, it would be competent to the approriate Legislature to cure the 


` 
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said infirmity and pass a validating law so as to make the provisions. 
of the said earlier law effective from the date when it was passed. 
This position is treated as flrmly established since the decision of the' 
Federal Court in the case of United Province v. Mst. Atiqa Begum, 
1940 FCR 110 (AIR 1941 FC 16).” 


16. It is, therefore, clear that so longas the Legislature is 
competent to legislate, it can legislate, retrospectively. . In this 
case, no question has been raised as to the competence of the Legislat- 
ures to legislate on the subject matter of the West Bengal Taxation 
Laws (Amendment) Act, 1969. 


17. One of the grounds on which retrospective operation of section : 
4 of the Impugned Act has been challenged is that it imposes unreasonable 
restrictions on the rights guaranteed by Art. 19(1) (f) and (g) of the Con-. 
stitution. In the case of (4) Rai Ramkrishna v. State of Behar to which 
reference has already been made, it was said, 

“Though the legislature can pass a law and make its provisions 
retrospective, it would be relevant to consider the effeot of the said 
retrospective operation of the law both in respect of the legislative 
competence of the Legislature and the reasonableness of the restric- 
tions imposed by it. In other words, it may be open to a party 
affected by the provisions of the Act to contend that "the retrospec- 
tive operation of the Act so completely alters the character of the 
tax imposed by it as to take ir outside the limits of the entry which 
gives the Legislature competence to enact the law, or it may be open 
to it to contend in the alternative that the restrictions imposed by the 
Act are so unreasonable that they should be struck down on the gro- 

‘und that they contravene his fundamental rights guaranteed under Art. 
19(1)(f) and (g). This position cannot be, and has not been, disputed 
by Mr. Shastri who appears for the respondent, vide (8) State of West 

d Bengal v. Subodh Gopal Bose, AIR 1954 SC 92 at page 104 and (6) Expr- 
ess Newspapers dai Ltd. v. Union of India, AIR 1958 SC 578 at 
621." 

18. In the same case it was recognised by the Supreme Court that 
taxing statutes are not beyond the pale of the Constitutional limitations 
preseribed by Arts. 19 and 14 and that the test of reasonableness pres- . 
cribed by Art. 304(b) is justiciable. In this connection Gajendragadkar, J, 
observed, : 

“It is, of course, true that the power of taxing. the people and 
their ‘property is an essential attribute of the Government and Govern- 
ment may legitimately exercise the said power by reference to the obje- 
cts'to which it is applicable to the utmost extent to which Government 

- thinks it expedient to do so. The objects to be taxed, so long as they 
happen to be within the legislative competence of the Legislature, ean 


A 
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,. be taxed by the Legislature according to the exigencies of its need, 
because there can be no doubt that the State is entitled to raise revenue 
by taxation. The quantum of tax levied by the, taxing statute, the con- 

? ditions subject to which it is levied, the manner in which it is sought to 
be recovered, are all matters within the competence of the Legislature, 
and in dealing with the contention raised by citizen that the taxing sta- 
tute contravenes ^ Art. 19, courts would naturally be circumspect 

. and cautions. Where for instance it appears that the taxing statute is 

“ plainly discriminatory, or provides no procedural machinery for assess- 
ment and levy of the tax, or that it is confiscatory, courts would be 
justified in striking down the impugned statute as unconstitutional.” 


19. In-order to test the validity of the objection that the retrospec- 
tive operation of the impugned section offends against Art. 19(1)(f) and (g) 
of the Constitution, it has to be ascertained whether the restrietions inpo- 
sed by the retrospective operation are reasonable or not. The tests 
of reasonableness have been prescribed by the Sprene Court on more 
than'one occasion. 


In (5) Chintamanrao and Anr. v. The State of Madhya Pradesh. AIR 
1951 SC 118, Mahajan, J. said, : 


“The phrase ‘reasonable restriction’ connotes that the limitation 
imposed on a person in enjoyment of the right should not be arbitrary 
or of an excessive nature, beyond what is required in the interests of 
the public. The word 'reasonable' implies intelligent care and delibe- 
ration, that is the choice of a course which reason dictates. Legisla- 
tion which arbitrarily or excessivcly invades the right cannot be said to 
contain the quality of reasonableness and unless it strikes a proper 
balance between the freedom guaranteed in Art. 19(1)(g) and the social 
control permitted by clause (6) of Art. 19, it must ‘be held to be wanting 
in that quality.” 


20. This statement of thelaw was relied upon by the Supreme 
Court in the later case of (6) Express Newspaper (Private) Ltd. v. The 
Union ef India, AIR 1958 SC 578 at 621. Another pronouncement on 
the test of reasonableness occurs in the (7) State of Madras v. V.G. Row, 
AIR 1952 SC 196. There Patanjali Sbastri, CJ. laid down that the test of 
reasonableness, whereever prescribed, should be applied to each indepen- 
dent statute impogned and no abstract standard or general pattern of rea- 
sonableness can be laid down as Applicable to all cases. The learned 
Chief Justice said, 


= “The nature of the right alleged to have been infringed, the under- 

lying purpose of the restrictions imposed, the.. extent and urgency of 

the evil sought to be remedied thereby, the disproportion of the im- 

_ position, the prevailing. conditions at the time, should all enter into 
the judicial verdict.” . 
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The test of reasonableness as prescribed by Patanjali Shastri, CJ 
has been applied in subsequent decisions and notably in the case 
of (3) "Raghubar Dayal v. The Union of India. n the latter case if was 
said that the reasonableness of the provisions of a statute are not to be 
judged by a priori standards unrelated to the facts and circumstances of a 
situation which occassioned the legislation. i 


21. The Bengal Finance (Sales Tax): Act was enacted in 1941. 
Section 4 of the West Bengal: Taxation Laws (Amendment) Act, 1968, 
and the Act-which replaced it, by giving retrospective operation to' the 
definition of ‘business’ has sought to impose fresh taxes on transactions 
of certain types and in certain articles of merchandise with effect from 
the date of commencement of the statute. The question arises whether 
the retrospective operation of section 4 over such a long period of time 
bringing within its scope, transactions of the remote past is reasonable or. 
not. In the case of (8) The State of West Bengal v. Subodh Gopal, AIR 
1954 SC 92, S.R. Das, J, expressed the view that the fact of a statute being 
given retrospective operation may. be properly taken into consideration in 
determining the reasonableness of the restriction imposed in the interest 
of the general public. Reference was made to this observation in (6) 
Express Newspaper (Private) Ltd, v. Union of India, AIR 1958-SC 578 at 
621 without ademur. In the present case, the section has not only been 
given retrospective operation but it has also been. given retrospective 
operation over an unreasonably long period one is almost tempted to say, 
an unconscionably long period of time, That itself isa factor, which 
in our opinion, should be taken into consideration in judging the reason- 
ableness of the provision by wbich. the section has been made retrospe- 
ctive in its, operation. In (9) Krishnamurthi v. State of Madras, 31 STC 
190 where the Court upheld the validity of an Act by which an amend- 
ment introduced in the Madras General Sales Tax was given retrospective 
operation, Khanna, J, speaking for the Court pointed out that ihe period. 
from April 1, 1964 to September 13, 1965 during which the Sales Tax 
Authorities charged tax on sale of furnace oil at the rate of two per cent 
was very short and did not give rise to some kind of vested right in. favour 
of the appellants. , Itis therefore clear that one of the considerations 
which weighed with the Court in upholding the validity of the retrospective 
Operation of the Act was the comparatively short period over which the 
Act intended to operate. The Court made it clear that though the legial- 
ature can pass the law and make its provisions retrospective it, would bs 
relevant to consider the reasonableness of the restrictions imposed by it. 
Moreover, it has to be borne in mind that the definition of ‘business’ 
given by section 4 has the effect of imposing fresh tax for the first time 
on transactions which were outside the ambit of the Sales Tax Act. The 
retrospective operation of the section, in effect, imposes fresh 'tax 
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retrospectively over transactions which transpired over a long period of time 
dating back to 1941. Ithas been recognised in a large number of 
Cases that the. retrospective "operation , of a yalidating Act is quite the 
usual thing and will not therefore, be lightly struck down. Instances will be 
found in the case of (9) Krishnamurthi v. State of Madras, to which refere- 
"nce has already been made and (10) Jaora Sugar Mills v. State of Madhya 
Pradesh, AIR 1966 SC 416 and 421. A distinction ought to be made, in 
our opinion, between a validating Act where acts in respect of which the 
legislature i8 competent to legislate, are validated by subsequent legisla- 
tion to cure the defects of formal legislation ünder which those acts have 
been done, on. the one hand, and a statute by which fresh impositions are 
levied on citizens retrospectively, on the other: There is, moreover, 
Some substance in the contention ‘that it will be difficult, if not impossible, 
for dealers to recover. the sales tax which ‘they -have become liable to pay 
under the impugned section. In (11) J.K. Jute Mills Co. Ltd. v. State of 
Uttar Pradesh, (12 STC 429) and in Krishnamurthi’s case the Court expres- 
sed the view that the fact thata dealer is not ina position to pass on” 
the sales tax to others does: not affect the competence of the legislature 
to enact a law imposing sales tax retrospectively because that is matter 
of legislative policy, The pronouncement of the Court has to be read ` 
in the context of the objection on the ground oflack of competence of 
the legislature, and not in the context of unreasonableness of a fresh'impost 
which is to be paid bya dealer but cannot be recovered from the buyer. 
In the judgment in Krishnamurthi’s case, a long passage was cited from 
the judgment in J.K. Mills Co. Ltd. v. State of Uttar Pradesh, it reads : 


“It is no boubt true that a sales tax is, according to accepted noti- 
ons, intended to be passed.on to the buyer, and provisions authorising’ 

: and regulating the collection of sales tax by the seller from the purcha- 
ser are a usual feature of sales tax legislation. But it is notan essen- 
tial characteristic of a sales tax that tbe seller must have the right to 
pass it on to the consumer, nor is the power of the Legislature to 

: impose,a tax on sales conditional on its making a provision for. sellers 
to colleet the tax from the purchasers: Whether a law should be ena- 
'cted, imposing a sales tax, or validating. the imposition of sales tax, 
-when the ‘seller is not in a position to pass it on to the consumer, isa' 
matter. of policy. and does not affect the competence of the Legislature.” 

: 22. The case of J. K. Jute Mill Co. Ltd. was decided in 1961. 
Section 64A of the Sale of Goods Aet was amended on the 22nd Septem- 
ber, 1963 to enable the seller to recover from the buyer any fresh tax 
` which might be imposed on the sel'er after the contract of salé is conclu- 
ded. It must, therefore, be recognised that a right has been conferred on 
“the seller’ to recover sales tax from the buyer if^ the seller is subsequently 


required to pay such sales tax. To give retrospective operation to section 
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4 with effect from 1941 militates, in our opinion, against the policy of the 
law which inspired the insertion of section 64A into the Sale of Goods 
Act. Section 64A has not been given retrospective operation. [t will not 
therefore, be possible for the seller to recover from the buyer the tax now 
sought to be imposed by the Amending Act in respect of the periods prior 
to September 1963. As for the subsequent period he may be entitled in 
law to recover sales tax but the long lapse of time will, in our opinion, 
render it impossible for him to recover anything from his buyers. The 
difficulty of recovery of sales tax from tbe buyers is a factor which should 
legitimately be taken into consideration on the question of reasonableness 
of the impugned provision in the facts and circumstances of the present 
case, 


23. Mr. Bajoria relied on a decision of the Supreme Court of the 
United, States in (12) Blodgett v. Holder, 275 US 142 where the Revenue Act 
1924 which sought to impose a tax on gifts retrospectively was struck down 
as arbitrary and invalid under the due process clause of the Fifth Amend- 
ment. In our opinion, the decision is not relevant for our present 
purpose having regard to the difference in this respect between the Indian 
Constitution and the Constitution of the United States to which attention 
was drawn by the Supreme Court in the case reported in S AIR 1962 
SC 263. 


24. It will not be out of place to mention that several State legisla- 
tures have latterly introduced amendments in the Sales Tax Acts by 
inserting a definition of ‘business’ similar to the difinition given in section 
4 of the West Bengal Taxation Laws (Amendment) Act. In ön other case, 
however, the definition clause has been given a retrospective operation. 
Neither the Madras General Sales Tax (Second Amendment) Act, 1964 nor 
the relevant Andhra Pradesh Act provides that the definition given of the 
word ‘business’ shall be and shall always be deemed to have been inserted 
in the Act. The impugned provision giving retrospective operation to a sec- 
tion which has the effect of imposing fresh taxation over a period of a quar- 
ter of a century retrospectively, shines in splendid isolation. In judging the 
reasonableness of the retrospective operation of the impugned section, we 
have also taken into consideration the fact that the rate of sales tax has stea- 
dily increased over the years and the retrospective imposition of fresh taxes 
without any limitation in time, which cannot be recovered by a dealer from 
his buyers will make an appreciable impact on his finances. A nominal or 
inconsequential impost may be ignored. In some cases the taxes sought to 
be imposed retrospectively may not be of much consequences but in other 
cases they may have a disastrous effect, as for example, where a trader 
has sold his plant or machinery in course of closing down his business. 
This is a factor which, in our opinion, the Court ought not to ignore. 

' .25. For all these reasons, we are of the view that the retrospective 


I 


1976(2) CLJ] Bengal Paper Mill Co. Ltd. v. Commercial Tax Officer 43 


Operation which section 4 of the relative Ordinances and Acts seeks to 
give to the amended sub-section (1a) of section 2 of the Bengal Finance 
Sales Tax Act, 1941 impose réstrictions on fundamental rights guaranteed by 
Article 19(1) (f) and (g) in a measure which must be held to be . unreason- 
able and therefore, the provision in sub-section (1) of section 4 of the West 
Bengal Taxation Laws (Amendment) Act by which retrospective operation 
has been given to the definition of ‘business’ must be struck down. We 
are of opinion that the manner in which retrospective operation has been 


given to Clause (1a) cannot be upheld as being violative of Article 19(1)(f} 
and (g) of the Constitution. 


26. In (13) Sew Bhagawan Goenka v. Cometa Tax Officer and 
Others, 32 STC 368, Debiprosad Pal, J, held that the retrospective Opera- 
tion of the amendment in question imposed an unreasonable restriction 
upon a person's fundamental rights guaranteed under Article 19(1) (f) and 
(g) which is not protected by Article 19(5) and (6). We are in agreement 
with the conclusion reached by the learned Judge on this aspect of the ma- 
tter, for the reasons we have given. 


27. Mr. S.N Dutta, learned Advocate appearing for the Revenue, 
pointed out that the Sales Tax Act provides for limitation for the purpose 
of assessment, of appeal, revision and review. He referred to section 11(2a) 
-and section 20 and Rule 80(5) and Rule 80(6) i in support of his argument. 
He submitted that it is not always possible to re-open an assessment even 
though Clause (1a) has been given retrospective operation by the West Ben- 
gal Taxation Laws (Amendment) Act. He submitted that the assessment 
must bé completed within four years. After completion of the assessment 
a further period of four years is available to the Revenue for re-opening 
the assessment. It bak to be borné in mind that in appeal and in applica- 
tions for revision or review, the period may be extended and in fact is ex- 
tended in a large number of cases. Furthermore, when cases go higher up 
to the High Court or to the Supreme Court, the assessment may be reo- 
pened a Inog time after the return was originally filed. Even eight years 
is long enough. In many cases the time may be considerably longer in 
view of subsequent proceedings before Tribunals and Gourts. Moreover 
it has to be remembered that the section itself has not restricted the retro- 
spective operation of Clause (1a) in any manner. Itis ofthe widest am- 
plitude and relates back to 1941 when the West Bengal Finance Sales Tax 
Act was first brought on the Statute book. 


28. The retrospective operation of the Act was challenged by the 
petitioner on the ground that it offends against Article 14 of the Constitu- 
tion. Under the Presidential order dated the 27th June, 1975, the right 
of a person to move any Court for the enforcement of rigbts conferred 
by the said Article in any proceedings pending in any Court remains 
suspended for the time being and, therefore, no question arises of striking 
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down the impugned statute under the said Article. However, to hold 
that Article 14 is not applicable or that a statute does not offend against 
- Article 14 is not to enforce the rights guaranteed by that Article and we. 
are, therefore, free to express our opinion that insofar as section 4 of the 
relevant Act seeks to give retrospective operation to Clapse (la) of the 
West Bengal Finance Sales Tax Act, 1941 it- is not hit'by Article 14. It 
does not offend against Article 14 because it does not seek to make any 
hostile discrimination between persons or classes of persons. That it 
affects only those cases where assessments have not been finally closed 
and not others isa furtuitous circumstance. It is therefore not possible 
to hold that, the relevant provision offends against Article 14. As regards 
Article 20, we are unable to agree with Pal, J. that ' the relevant provision 
is violative of Article 20. In our opinion, the argument that by reason 
of the retrospective operation of clause (1a) of sestion 2 of the Acta legal. 
liability is imposed on the dealers to have themselves registered retrospe- 
ctively in respect of their dealing in tbe articles which have been brought 
under the ambit of the Sales Tax Act by the amendment, is untenable. 
Section 7 provides that no dealer shall, while being liable to pay tax 
under section 4 of the Act, carry on business as a dealer unless he has 
been registered and possesses a registration certificate. In the years prior ` 
to enactment of the impugned provision, dealers were not liable to pay 
the tax imposed by the amendment. They have become liable to pay the 
tax in respect of past transactions but they were pot liable to pay the tax 
at the time when those transactions took place. There was, therefore, 
in our opinion, no obligation on their part to have themselves registered, 
during those years in respect of sale of commodities which bave become 
taxable under the Amending Act. The deeming provision in the section, 
that is to say, section 4(1) of the Taxation Laws Amendment Act cannot 
be extended to the provision made for registration of dealers. A deeming 
provision is a legal fletion which ought not to be extended beyond its 
legitimate limits, that is to say, beyond the scope of the purpose for which 
the fiction was resorted to by the legislature. In this connection reference 
may be made to the interesting case of (14) Seldon v. Seldon, 50 TLR 469 
decided by the House of Lords. We are of opinion that the Amending 
Act by giving retrospective operation to clause (la) of secticn 2 of the 
Aet does not offend against Art. 20 of the Constitution. 

29. In the view, we have taken, the Rule is made ebsolute. There 
will be no order for costs. 


The operation of this order is stayed for a period of eight weeks. 
Basu, J.: Y.agree. 


N. C. S. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice Ram Krishna Sharma 
Reg . Decision : 24th December, 1975 
Juanendra Nath Bose & Ors.... ee ... Appellants 
‘Versus 
Sri Sushil Kumar Safai alias Sushil Kumar Safui& Aar....Respondents* 


^ Tank Fishery —Proviso to sub-section (2) of S. 6 of W. B. Estates 
Acquisition Act, 1953. Whether a mereright to rear and catch fish ina 
tank can be the subject-matter of a lease covered by the proviso — Abate- 
ment of suit under S. 57B of W. B. Estates Acquisition Act— Whether sub- 
sections (2) to (5) of S: 57B of the Act applies to appeals pending in the 
High Court— Whether the terms “‘Civil Court" referred to in sub-seetion (2) 
of S. 57B Includes the High Court — Whether the Act contains any provision 
for the determination of an intermediary’s right to retention of tank fisheries. 

The right of pisciculture or fishing cannot be the subject-matter of a lease within 
the meaning of the proviso to sub-section (2) of S 6 of the West Bengal Estates Acqui- 
sition Act, 1953. Where under an intermediary a person boldsa tank fishery baving 
only the right of pisciculture or fishing, the proviso to sub-section (2) of S. 6 of the Act 
will not apply and the intermediary will be entitled to retain the tank fishery. 

The term “Civil Court” as used in S. 57B of the West Bengal Estates Acquisition 
Act do not include the High Court, Hence, appeals that were pending in the High 
Court immediately before the commencement of the West Bengal Estates Acquisition 
(Second Amendment) Act, 1973 are not affected by S 57B (2) even though the appeals 
involve matters mentioned in clauses (8), (b) and (c) of sub-section (2). 

There is-no provision in the West Bengal Estates Acquisition Act under which 
questions as to an intermediary's right to retention of tank fisheries can be enquired 
into and determined, S.6 (5) of the» Act has no application to tank fisheries. 

Cases referred to : ` 


(1) State of West Bengal v. Shebaits of Ishwar Shri Saradiya Thaku- 
(2) Atindra Nath Mukhopadhaya v. Manmotha Nath Kurani, AIR 1973 


(3) Narsing Das Tansukdas y. Chogemull, AIR 1939 Cal 435 

(4) Khirode C. Ghose v. Narendra Nath Sanyal, AIR 1939 Cal 599 
Bankim Chandra Banerjee and Gaganendra Krishna Deb... ... for appellants 
Pramatha Nath Mitter, Sankardas Banerjee, Rabindra Nath Mitra, à 
and Ramapati Ray - ide ...fer respondent no. 1 
Ganendra Narayan Ray and Samaresh Kumar Nandy ... for respondent no. 2 


The judgment of the Court was as follows: 


Dutt, J.: This appeal is at the instance of the plaintiffs and it arises 
out of a suit for recovery of possession of a fishery, of permanent injunc- 
tion, mesne profits etc. 

2. The case of the plaintiffs is that they are the owners of a tank 


i ` * Appeal from Original Decree No. 1107 of 1969. 
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fishery known as: Nalbon Fishery, measuring . 191 08 acres within P. S. 
Bhangore, in the District of 24-Parganas. They have retained the tank . 
fishery by filing returns in Form ‘B’ as provided under the West Bengal 
Estates Acquisition Act, 1953 (hereinafter referred to as the Act), Some- 
time in the month of Magh 1356 B.S. the plaintiffs granted licence for 
pisciculture, that is, the right to rear and catch fish in the water of the 
tank fishery to Dhirendra Nath Safui, the father- of the defendent Sushil 
Kumar Safui for one year commencing from Falgoon 1, 1356 B 5 till the 
last day of the month of Magh 1357 B. S. on condition-of payment, of. Rs. 
18 ,000/- as licence fee. On the death of Dhirendra Nath Safui, the defen- 
dant was permitted to continue as the licensee in respect of the tank fishery 
for the. said purposes till the end of Magh 1357 B. S. on some terms 
and conditions. Since Falgoon 1357 B. S. up to the end of Magh 1358 B. S. 
a similar licence was granted to the defendant on a licence fee of Rs 20 ,000/-. 
Thereafter, the defendant was granted licences for: the „year commencing 
from Falgoon 1357 B. S. till Magh 1361 B. S on a licence fee of Rs. 
22,000/-. In short the plaintiffs case is that every year the- defendant 
was granted licence to rear and catch fish in the tank fishery on fresh 
terms. On the expiry of Magh 1361 B S the -plaintiffs served upon the 
defendant a notice dated Falgoon 3, 1361 B. S. calling upon him to vacate 
the tank fishery and to deliver possession of the same to the plaintiffs.. 
The defendant filed a suit, being Title Suit No. 42 of 1955. in the 7th. 
Court of the Subordinate Judge at Alipore against some of the plaintiffs 
and the predecessor-in-interest of the plaintiffs nos. 4 to 7, 9 and 10 for a 
declaration that he had à permanent tenancy right in the tank fishery and 
for a permanent injunction restraining the plaiotiffs from evicting him 
from the fishery. The said Title Suit, however, was decreed by the Trial 
Court, but it was ultimately dismissed by this Court in Second Appeal 
on a tecnical ground that the suit was not maintainable in view of section 
46 of the Act. The defendant also filed another suit, béing title suit No 82 
of 1958, of the said Court of the Subordinate acre at AMHpore, but ulti- 
mately did not proceed with the same. 

3. It is the case of the plaintiffs that the iive and licenee in respect 
of ‘ Bhasa Jalkar" every year, was for one year only, commencing from 
Falgoon till the expiry of the month of Magh next and that, the last of: 
such licences was for the year ending with Magh 1361 BS. The defendant 
was never granted any right to the land or any lease of the land under- 
neath the tank fishery. Alternatively, it is contended thatin any event, 
if the leave and licence be construed as letting out of the Jalkar, the last 
of such lettings was for the’ year commencing from Falgoon 1360 BS ull 
Magh 1361 BS, and on the expiry of the month -of Magh 1361 BS the, 
defendant became a trespasser in respect of the tank fishery on and from 
Falgoon 1361 BS. On the aforesaid allegations, the plaintiffs have prayed 
for the ejectment of the defendant from and recovery of possession - .of 
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the fishery or Jalkar, for permanent injunction restraining the defendant 
from exercising any right of Jalkar and fishing in the property in suit, for 
mesne. profits and for damages tentatively fixed at Rs. 20 000/-. 


4. The defendant has contested the suit- His defence is that in 
1356 BS he took a bemeadi settlement of the property in suit at an annual 
rental of Rs. 20,000/- from some of the plainuffs and the predecessor-in- 
interest of the other plaintiffs in the benami of his father Dhirendra Nath 
Safui, who died in 1357 BS. and has since then been in continuous posse» 
ssien of the property in suit, partly . by rearing fish and partly by cultiva- 
tion of. paddy. He has denied that he was-ever granted a licence for pis- 
ciculture or for rearing fish in the water of the disputed tank fishery. It 
is alleged that as the disputed tank fishery had been. in his: possession 
under a lease on the date of vesting under the. Act, he became a tenant 
under the State of West Bengalin respect of the same upon the vesting 
of the intermediary interest of the plaintiffs and that, he has been iw d 
ssing the same as such tenant. It has been asserted by him that as; 
interest of the plaintiffs had vested in the State, the suit is not ak kag es 
ble and the plaintiffs are not entitled to recover possession of the property 
in suit including the tank fishery. 


.S. The State of West Bengal who was-added as a party defendant 
no. 2. in the suit bas also contested the same by filing a written stateme- 

„It bas been denied by it that the defendant no..1 was a licensee under 
ds plaintiffe and its case is that at all material time the defendant no. 1 
held the tank fishery under a lease as a result of which he became a direct 
tenant under it in view of the provisions of the Act. It bas also challenged 
the. legality and validity of the notice under section 80 of the Code of Ci- 
vil Procedure and it.is contended that in the absence of a proper notice, 
the suit is liable to be dismissed. 


6. It has been held by the learned Subondimite Judge that no right 
to the ‘sub-soil was granted by the plaintiffs to the defendent in respect of 
the property in suit including the disputed tank fishery but the defendant 
was granted a mere right of pisciculture for Tearing fish in the disputed 
tank’ fishery unconnected with any right to the soil or the sub-soil, He 
has disbelieved the case of the defendant of bemeadi settlement and has 
held that the disputed tank fishery was originally settled with the defend- 
ant for a fixed term of one year and was thereafter renewed from year to 
year at varying rates of rent. Further, it has been held by him that the 
lease of the defendant of the tank fishery. was not lawfully determined, for 
the notice to quit'served by the plaintiffs upon the defendant was insuffi- 
cient.; He has found tbat there wás no documentary evidence on record 
to.show that the "plaintiffs. retained ‘the property in suit and, as such, in 
view: of'the próviso: to section 6(2) of the Act, the defendant became a 
direct. tenant under the State of West Bengal. Regarding the notice under 
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section 80 of the Code of Civil Procedure, he has held that it is insufficie- 
ent and invalid as it suffers from want of material particulars as required 
to be given by that section... Upon these findings, he has dismissed the 
suit. Hence, this appeal. l 

7. Mr. Bankim Chandra Banerjee, learned Advocate appearing on 
behalf of the plaintiffs-appellants submits that the learned Sùbordinate 
Judge was wrong in holding that the defendant-respondent wasa lessee 
and not a licensee in respect of the property in svit including the disputed 
tank fishery. It is contended- by him that even assuming that the’ defen- 
dant was not a licensee but the tank fishery was settled with him, such 
settlement could not be a lease within the meaning of the priviso to section 
6(2) of the Act. On the other hand, Mr. Pramatha Nath Mitter, learned 
Advocate appearing on behalf of the defendant-respondent has urged that 
the defendant was a lessee of the tank fishery and its sub-soil and also of 
the remaining protion of the property in suit consisting of agricultural - 
lands. He submits that the plaintiffs being intermediaries, their interests 
had vested in the State of West Bengal under the provisions of the Act 
and the defendant being the lessee in possession of the property in _ suit 
became a direct tenant under the State of West Bengal. 

8. In the instant case, there is no document of lease or licence in 
respect of the property.in suit. The learned Subordinate Judge has not. 
accepted the case of the plaintiffs that the defendant was a mere licensee 
in respect of the Bhasa Jalkar, that is, the watery portion. In our view 
also, there is no satisfactory evidence in support of the plaintiffs’ case 
that the defendant or his father wasa mere licensee in respect of the suit 
property. The defendant has also failed to prove that he had taken a 
bemeadi lease of the property in suit either himself or in the benami of 
his father. The finding of the learned Subordinate Judge in that ee 
has not been assailed before us by Mr. Mitter. 


9. It is now partinent to refer to the provisions of section 6(1) (e) 
of the Act which are as follows :— 

“6(1). Notwithstanding anything contained in sections 4 and 5, 
an intermediary shall, except in the cases mentioned in the proviso to 
sub-section (2) but subject to the other provisions of that sub-section, 
be entitled to retain with effect from the date of vesting — 

(e) tank fisheries, í 5 l 
Explanation—''Tank fishery” means a reservoir or place for the -stor- 
age of water, whether formed naturally or by excavation or by const- 
ruction of embankments, which is being used for pisciculture or for 
fishing, together with the Sub-soil and the banks of such reservoir 
or place except such portion of the banks' as are included in a 
homestead orin a garden or orchard and includes any right of: 


fa 
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pisciculture or fishing in such reservoir or place ;' 
Sub-section (2) of section 6 provides as follows: 


"(2) An intermediary who is entitled to retain possession of any 
land under sub-section (1) shall be deemed to hold such land directly 
under the State from the date of vesting as a tenant, subject to such 
terms an dconditions as may be prescribed and subject to payment of 
such rent as may be determined under the provisions of this Act, and 
as entered in the record-of-rights finally published under Chapter V 
except that no rent shall be payable for land referred toin clause (h) 
or (i) ; 

Provided that if any tank fishery or any land comprised in a tea- 
garden, orchard, mill, factory or workshop was held immediately before 
the date of vesting under a lease, such lease, shall be deemed to have 
been given by the State Government on the same terms and conditions 
as immediately before such date subject to such modification therein 
as the State Government may think fit to make.” 

It has been held by the Supreme Court in (1) The State of West Bengal v. 
Shebaits of Ishwar Shri Saradiya Thakurani, ATR 1971 SC 2097, thata 
mere right to rear and catch fish in a tank cannot be the subject matter 
of a lease within the meaning of proviso to sub-section (2) of section 6. 
That decision of the Supreme Court has been followed by a Special 
Bench of this Court in (2) Ahindra Nath Mukhapadhayya v. Manmotha 
Nath Kurani, AIR 1973 Cal 168. 

10. According to the Supreme Court decision and followed by the 
Special Bench of this Court, the right of pisciculture or fishing cannot be 
the subject matter of a lease within the meaning of the proviso to sub- 
section (2) of section 6. Where under an intermediary a person holds a 
tank fishery having only the right to rear and catch fish, that is, the 
right of pisciculture or fishing, the proviso to sub-section (2) will not 
apply and the intermediary will be entitled to retain the tank fishery. 
This proposition of law has not been disputed by-Mr. Mitter, but as stated 
already, it has been contended by him that the defendant does not hold 
the tank fishery only for the purpose of pisciculture or fishing, but he is 
a lessee of the tank fishery and its sub-soil and also of the banks and 
the surrounding agricultural land. In other words, his contention is 
that the defendant is a lessee of land. There can be no doubt that if the 
defendant is found to have a right to the soil and the sub-soil, ın that 
case, it must be held that he became a direct tenant under the State of 
West Bengal by virtue of the provisions of section 6. In order to prove 
that the defendant was settled with an interest in land, reliance was 
placed on his behalf on the fact that he has been cultivating the land 
comprised in the disputed property. In this connection, it may be 
stated that out of 191°08 acres ofthe property in suit 49.65 acres and 
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1.02 acres consist of respectively Sali lands and embankments and the re- 
maining area messuring 140.41 acres comprises the tank fishery. Although 
in the plaint, it is the case of the plaintiffs that the licence was granted 
to the defendant's father for the first time in the month of Falgoon 13:6 
B. S, the plaintiff no. 1 (P.W.1) Jnanendra Nath Basu has stated in his 
evidence that the defendant's father took settlement of the suit bheri for 
one year from Falgoon 1, 1355 B.S. to the last day of the month of 
Magh 1356 BS. In view of the account, Ext. 4(c), it seems that there was a 
mistake in the statement made in the plaint in that regard. According to 
the plaintiffs, the last of such settlement expired in Magh 1361 BS. The 
question whether or not the defendant was granted a right to the soi] and 
the sub-soil is a question relating to the term of the contract between the 
parties. In bis written statement, the defendant has not stated the terms 
of the contract. In paragraph 7 of the written statement, it has been 
stated by him that after taking settlment of the suit property in 1356 BS 
at an annual rental of Rs. 20,000/- from some of the plaintiffs and from 
the predecessor-in-interest of other plaintiffs in the benami of his father, 
he has been in continuous possession of the same, partly by rearing fish 
and partly by cultivation of paddy on the said lands. The defendant 
Sushil Kumar Safui who bas examined himself as DW 2 does not also 
mention the terms of the settlement of the suit property. In his examina- 
tion-in-chief, he says that he has been rearing fiish and making paddy 
cultivation in the suit property and that, he had: taken settlement .of the 
same in 1356 BS in the benami of his father. He has no ‘doubt denied 
that licerce for one year or lease for one year in respect of the suit prope- 
rty was ever granted to him, but he has not specifically stated that the 
settlement was in respect of the land comprised in the property in suit in- 
cluding the sub-soil of the tank fishery. 1t has been elicited from him in 
his cross-examination that he personally went to take settlement in 1356 
BS. along with his fatker and that the Naib of the plaintiffs intimated him 
that there would be settlement of the bheri. Further, he says thet bis father 
and.his maternal uncle Krishna Chandra Mondal were present. He has 

ot, however, examined his maternal uncle. But the most significant fact 
is that although he was present at the time of settlement and took the set- 
tlement in the benami on his father, nowhere he has mentioned the terms 
of such settlement, namely, whether it was in respect of the watery portion 
or the sub-soil. Towards the end of his cross-examination, he has admit- 
ted that by "bheri' is meant where fish is reared. The positive case of the 
plaintiffs is that no right or interest was granted to the defendant or to his 
fatber in the land comprised in the property in suit. It has been noticed 
that the major portion of the suit property consists of the watery portion 
and it can be reasonably presumed, in the absence of any document in wri- 
ting and satisfactory evidences that only a right of fishing was granted to 
the defendant. 
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11. A number of documents have been relied on by the defendant 
to prove that he has been cultivating the lands comprised in the property 
in suit. The learned Subordinate Judge has considered each of these 
documents and he has come to the finding that these documents do not 
prove that the settlement was in respeci of the right to the land or right 
to the sub-soil of the tank fishery. It is not necessary for us to refer to 
these documents which are a few letters of some authorities, Union Board 
notices, Panchayet receipts showing payment of rent to the Government, 
notices issued by the Agricultural Income-tax Officer, receipts granted by 
the Agricultural Income-tax Officer etc., for none of these documetns 
show that the defendant ever cultivated the lands between the period from 
Falgoon 1355 BS and Magh 1361 BS, excepting that the defendant might 
have cultivated the land comprised in the suit property during the latter 
part of 1361 BS. These documents no doubt show that he has been culti- 
vating the lands, but iu our view, the nature of the present possession of 
he suit property will not justify a finding that the settlement was in respect 
of the land or that any right in the soil or the sub-soil was created in his 
favour.’ In these circumstances, we agree with the learned Subordinate 
Judge that the defendant has failed to prove that he was granted a right to 
the land of the suit property. In view of the said Supreme Court decision 
and the decision of the Special ‘Bench of this Conrt, the fact that the defen- 
dant had been granted a mere right of piscicalture or fishing will not stand 
in the way of the plaintiffs to retain the disputed tank fishery. 


12. It is now necessary to referto and dispose of the appli- 
eation of the defendant filed in this Court on September 29, 1975 
praying for recording an order of abatement of the appeal and the suit 
out of which the appeal arises. Jt has been strenuously ‘urged by Mr. 
Mitter that in view of clauses (b) and (c) of snb-section (2) of section 
57B as inserted in the Act by the West Bengal Estates Acquisition (Se- 
cond Amendment) Act, 1973, the suit including the appeal should be 
held to have abated. In order to appreciate this contention, it is necessa- 
ry to refer to sub-sections (2) to (5) of section 57B which are as follows— 

*(2), No Civil Court shall entertain any suit or application 
concerning any land orany estate, or any rightin such estate, if it 
relates to— 

(a) alteration of any entry ju the record-of-rights finally published 
revised made, corrected or modified under any of the provisions of 
Chapter V, ` 

(b) a dispute involving determination of the question either ex- 
pressly or by implication,- whether a raiyat or an intermediary, is or 
is not entitled to retain under the provisions of tbis Act such land or 
estate or right in such estate, as the case may be, or 


(c) any matter which under any of the provisions of this Act 
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is to be, or has already been, enquired into, decided, dealt with or 
determined by the State Government or any authority specified 
therein, 

and any such suit or application which is pending before a Civil Co- 
urt immediately before the commencement of the West Bengal Estates 
Acquisition (Second Amendment) Act, 1973, shall abate so far as it 
relates to all or any of the matters referred to in clause (a), clause (b) 
or clause (c) 

(3) Any dispute referred to in clause (b) of sub-section (2) 
may be decided by a Revenue Officer not below the rank of an 
Assistant Settlement Officer, specially empowered by the State Go- 
vernment in this behalf, who shall dispose of the same in such man- 
ner as may be prescribed : 

Provided that in deciding a dispute under this’ sub-section the 
Revenue Officer shal] not re-open any matter which has already been 
enquired into, investigated, determined or decided by the State Govern- 
ment or any authority under any of the provisions of this Act. 

(4) Any person aggrieved by a decision of the Revenue Officer 

. made under sub-section (3) may appeal.to the prescribed autho- 

“rity not below the rank of a Settlement Officer, within such time, 
in such manner and subject to payment of such fees as may be 
prescribed. 

(5) A decision made by the Appellate Authority under sub-sec- 
tion (4) shall be fipal. 

Explanation,—In this section— 

(i) suit includes an appeal and . 4 

(i) an authority includes an authority to hear an appeal.” _ 

It has been argued on behalf ef the defendant-respondent that as the dis- 
pute in the suit sa also in the present appeal involves determination of the 
question of the plaintiffs’ right to retain the property in suit as contempla- 
.ted by clause (b), the appeal has abated in terms of clause (c) and 
accordingly, the dispute has to be referred to the Revenue Officer as re- 
quired by sub-section (3). Much argument has been made on behalf of 
either party as to the scope of sub-section (2) of section. 57B. But we 
do not think that in the facts and circumstances of the instant case before 
us we are called upon to lay down the scope of sub-section (2) of sec- 
tion 57B, for in our view, clauses (b) and (c) are inapplicable to the 
present case for reasons given hereafter. 

13. In this ease, the dispute ultimately leads to the question as to the 
plaintiffs' right to retain the tank fishery. On the date the West Bengal Es- 
tates Acquisition (Second Amendment) Act, 1973 came into force, the ap- 
peal was pending in this Court. Under clause (c) one ofthe conditions is 
that the suit or application must be pending beforethe Civil Court. The 
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question naturally arises whether the High Court is a Civil Court. The 
words ‘Civil Court’ have not been defined in the Act or in the 
said amendment Act by which the provision of section 57B has been inser- 
ted in the Act, Ordinarily, a ‘Civil Court’ means only that Court which 
has been set up under the provisions of the Bengal, Agra and Assam Civil 
Courts Act, 1887 The term ‘Civil Court’, therefore, does not include the 
High Court unless the Act in which the term is used provides, either expre- 
ssly or by necessary implication, that it includes the High Court. It has 
been already noticed that there is no express provision in the Act or the 
Amending Act with which we are concerned, that ‘Civil Court’ includes 
the High Court. It has now to be seen if there is any indication in the 
Act in that regard Section 57B uses the expression ‘Civil Court’ and not 
“any Court’ which undoubtedly comprises within it all Courts includin g the 
High Court. Sub-section (2) of section 5 of the Act inter-alia provides : 
ag EE notwithstanding anything to the contrary contained in any judg- 
ment, decree or order of any Court or Tribunal or any other law, all rights 
and interests in mines and minerals of all intermediaries, being lessees and 
sub-lessees, in any notified area shall be deemed to ‘have vested in the State 
with effect from the date of vesting...... ..". The proviso to sub-section 
(3) of section 9 uses the words ‘the Court’. There can be no doubt that 
these terms, namely, ‘any Court’ and ‘the Court’ include any category of 
Court including the High Court. Sub-section (2) of section 20 inter-alia 
provides that an appeal shall lie to the ‘High Court’ from every order 
passed on appeal by a Special Judge under sub-section (1). It thus appears 
that whenever it is intended by the legislature to refer to all categories 
of Court, the expression ‘any Court’ or the Court has been used. So it 
is clear that the words ‘Civil Court’ in section 57B do not, by necessary 
implication, mclude within it or refer to the High Court. 

14. At this stage, it is pertinent to refer to one Full Bench and one 
Special Bench decisions of this Court. (3) In Narsing Das Tansukdas v. Chog 
emnll, AIR 1939 Cal. 435 FB, it has bas been held by the majority of the 
Full Bench that the words ‘Civil Courts’ in sections 32 to 36 of the Bengal 
Agricultural Debtors Act, 1939, have the same meaning as they have in 
clause 16 of the Letters Patent and the Bengal, Agra and Assam Civil 
Courts Act, 1887, namely, those Courts of civil jurisdiction in Bengal that 
are subordinate to the High Court and do not therefore include the High 
Court ‘Derbyshire CJ observed as follows :— 

“I cannot construe the Bengal Agricultural Debtors Act as enac- 
ting something contrary to the Government of India Act, 1919, when 
another construction is possible and yet consistent with the purpose 
and meaning of the Act as a whole. If the two words in question were 
“Civil Court” (without the two initial capital letters) it might well be 
said that they mean all Courts in the Province exercising civil jurisdic- 
tion. But the words are “Civil Courts" (with initial capital letters) ; 
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that would indicate that they mean a particular class of Court exercising 
civil jurisdiction well understood when the words “Civil Court" are 
used. It is common in this Province to refer to “Civil Courts” as dis- 
tinct from the High Court. Thus, there are “Civil Court" holidays 
quite distinct from “High Court” holidays. COMUNE 16 of the Letters 
Patent of 1865 provides that : 

The High Court shall be a Court of Appeal from the Civil Courts 
(capitals) of the Bengal Division ‘of the Presidency of Fort- -William 
and from all other Courts subject to its superintendence. 

That clearly recognizes Civil Courts as a class of Courts of civil 
jurisdiction separate from and subordinate to, tbe High Court. The 
Bengal, Agra and Assam Civil Courts Act, 1887, which repealed the 
Bengal Civil Courts Act, 1861, provides in Sec. 3 that: 

There shall be the following classes of Civil Court under this Act: 
(1) the Court of the District Judge ; (2) the Court of the Additional 
District Judge ; (3) the Court of the Subordinate Judge ; and (4) the 
Court of thé Munsif. 

* » * xl * 

In my view, the words **Civil. Courts" in the Bengal Agricultural 
Debtors Act have the same meaning as they have in Cl. 16 of the 
Letters Patent and in the Bengal Civil Courts Act, 1887, namely those 
Courts of civil jurisdiction in Bengal subordinate to the High Courts, 
to wit, the Courts of the District Judge, the Additional District Judge, 
the Subordinate Judge, and the Munsif. It follows that in my view 
the words '*Civil Court” in the p Agriculture Debtors Act, 1935, 
do not include the High Court . EA 

The same view bas been reiterated by a ater Special Bench in (4) Khirode 
C. Ghose v. Narandra N. Sanyal, AIR 1939 Cal. 599 SB. The reasons given 
in these two decisions also apply to the instant case. In the context of 
what has been stated above and in view of the above Full Bench and the 
Special Bench decisions, we hold that the words ‘Civil Court’, in section 
57B do not, either expressly or by necessary implication, include the High 
Court. Accordingly, as the appeal was pending before this Court and not 
before a Civil Court immediately before the commencement of the said 
Amendment Act, clause (c) will not apply. In view of the opening words 
of sub-section (2) and for the same reason that the High Court is not a 
Givil Court, the maintainability of an appeal in 'the High Court is not 
affected even though it involves matters mentioned in any of the clause3 
(a), (b) and (c). Sub-section (2) only seeks to bar the jurisdiction of the 
Civil Court and not of the High Court. 


15. For another reason also, which will be indicated presently, 
clause (c) is inapplicable to the present case. The plaintiffs have failed 
to prove that they retained the property in suit including the tank fishery. 
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The Suestion as ‘to the plaintiffs’ right to retain the suit property inelud- 
ing the tank fishery is yet to be determined. Under clause (c), any 
matter which under any of the provisions of the Act isto be enquired 
into, decided, dealt with or determined by the State Government or any 
authority specified therein, any suit or application involving such matter 
shall abate. Therefore, clause (c) will apply inter alia in a case where 
any matter is to be enquired into, decided, dealt with o1 determined under 
any of the provisions of the Act. Here, we are concerned witb the ques- 
tion as to the right of the plaintiffs to retain the tank fishery and the 
remaining land of the suit property. We are now to see whether the Act 
contains any provision for the determination of the question as to the 
right of retention of an intermediary of a tank fishery. The only provi- 
sion to which we may refer to is sub-section (5) of section 6 which is as 
follows :— 

“(5). An intermediary shall exercise his choice for retention of 
land under sub-section (1) within such time and in such maner as may 
be prescribed. If no Ki exercised by him during the prescribed 
period, the revenue Officer shall, after giving him an opportunity of 
being beard, allow him to retain so much of the lands as do not 
exceed the limits specified in clauses (c), (d) and (j) of that sub- 
section : 

Provided that nothing in this sub section shall require an inter- 
mediary to exercise the choice if he bas already done so before the 
date of coming into force of the West Bengal Estates Acquisition 
(Second Amendment) Act, 1957. 

. 16. Under sub-section (5) the choice for retention of land has to 
exercised by an intermediary within such time and in such manner as 
may be prescribed. Under Rule 4A (1) of the West Bengal Estates Acquisi- 
tion Rules, 1954, such choice bas to be exercised by the intermediary by 
furnishing to the Settlement Officer or to the Revenue Officer authorised by 
the Settlement Officer in this behalf before the expiry of the 30th day of 
April 1958, a statement in writing in Form ‘B’ appended to Schedule B 
to Rules orina form substantially similar thereto and in the manner 
indicated therein. There is, however, no provision in the Act how the 
Settlement Officer or the Revenue Officer will deal with such a statement 
in Form ‘B’. Under sub-section (5) of section 6 if no such choice is exer- 
cised then the Revenue Officer shall, after giving the intermediary an oppor- 
tunity of being heard, allow him to retain so mucb of the lands as do not 
exceed the limits specified in elauses (c), (d) and (j) of sub-section (1) of 
seetion 6. Clauses (c),(d) and (j) of section 6(1) relate to different classes of 
section : 6- does not relate to tank fisheries but to the section of 
land, but not to tank fisheries. So far as tank fisheries are concerned, there 
is no provision in the: Act and the Rules laying down how the question of 
retention will be dealt with or decided. Indeed, Mr. Mitter has admitted 
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before us that he cannot lay his hands on any of the provisions of* the 
Act or the Rules which provides for the determination of the question 
of retention of tank fisheries. Be that as it may, sub-section (5) of 
Section 6 does not relate to tank fisheries but to the classes of 
lands as specified in clauses (c), (d) and (j) of section 6(1) In these 
circumstances, it must be held that there is no provision in the Act 
under which the right of the plaintiffs to retain the disputed tank fishery 
can be enquired into, decided, dealt with or determined by the State Gove- 
rnment or any authority specified therein. The result, therefore, is that 
clause (c) of sub-section (2) of section 578 is inapplicable and accordingly, 
the appeal cannot be held to have abated. Needless to say that clause (b) 
also will not apply for the first reason, namely, that the appeal is pending 
not before a Civil Court but before the High Court. 

17. As regards the plaintiffs? right to retain the area of the property 
in suit comprising agricultural land, the plaintiffs have failed to prove 
that they retained the same. They have not produced any return in 
Form ‘B’ showing that they retained the lands of the property in suit. 
In the absence of any satisfactory evidence and decision by the Revenue 
Oíticer under sub-section (5) of section 6, and in view of the fact that the 
plaintiffs are intermediaries, we are unable to hold that the plaintiffs have 
retained the lands. The plaintiffs have not produced sufficient materials 
for the Court to decide whether they are entitled to retain the lands. In 
these circumstances, while we hold that the, proviso to sub-section (2) of 
section 6 is not applicable and the plaintiffs are entitled to retain the 
disputed tank fishery, they have failed to prove that they are entitled to 
retain the agricultural lands comprised in the property 1n suit. 

18. Before we part with this appeal it may be recorded that the 
State of West Bengal has supported the case of defendant and contested 
the appeal. Mr. Ganendra Narayan Roy, learned Advocate appearing 
for the State has adopted the arguments of Mr. Mitter and it is contended 
by him that the notice under section 80 of the Code of Civil Procedure is 
illegal and invalid. It has been held by the learned Subordinate Judge 
that the notice (Ext. 1) suffers from want of particulars as contemplated by 
section 80 and, as such, it is not valid in law. We are unable to accept the 
finding of the learned Subordinate Judge or the contention made on 
behalf of the State of West Bengal. It appears. from the notice (Ext, 1) 
that a copy of the plaint was annexed to it. We fail to understand. 
when a copy of the plaint is enclosed with the notiee, how it could be 
said that the notice suffers from particulars. |t seems tbat the "learned 

` Subordinate Judge overlooked this fact in considering the validity of the 
notice. We would, accordingly, hold that the notice under section 80 is 
quite legal and valid. 
19, For the reasons aforesaid, the judgment and decree of the learned 
Subordinate Judge are set aside. The suit is decreed in part with 


1976 Q) CLI] Corporation of Calcutta v. Nayantara Law 57 


proportionate coste, The plaintiffs shall be entitled to evict the defendant no. 
i from the disputed tank fishery together with its embankments and re- 
cover khas possession thereof from the defendant. The defendant is perm- 
anently restrained from exercising any right of Jalkar and fishery in the 
disputed tank fishery. The defendant is granted two months time to vacate 
and deliver up peaceful possession of the disputed tank fishery to the plain- 
tiffs ;in default, the plaintiffs will be entitled to evict the defendant and re- 
cover khas possession of the disputed tank fishery together with its emban- 
kments in execution of this decree. The plaintiffs will also be entitled toa 
decree for mesne profits in accordance with Order 20, rule 12 of the Code 
of Civil Procedure on an application made by them to the Trial Court in 
that regard. The claim of the plaintiffs in respect of the land comprised 
in the suit property as recorded in the record-of-rights (Ext. U) under 
the categories of Sali and Garlayek Patit lands only are disallowed, 
subject to this that for the purposes of proper and reasonable enjOyment 
and user of the disputed tank fishery and its embankments, the plaintiffs 
will have the right of easement over such Saliand Garlayek Patit lands. 


20. The appeal is allowed with costs. 

21. As prayed for by Mr. Rabindra Nath Mitra learned Advo- 
cate appearing on behalf of the respondent no. 1, the operation of the 
judgment will remain stayed for three months from date so as to enable 
the said respondent to file an application for leave to appeal to the Su- 
preme Court. 


Sharma, J.: I agree. 
N. C. S. EM 


( FULL BENCH ] 
Before Mr. Justice Syed Sadat Abdul Masud, Mr. Justice Ajoy Kumar 
Basu and Mr. Justice Rabindra Nath Pyne. 
P Decision : March 18, 1976 
Corporation of Calcutta aes bau mals is Appellant 
Versus- - 
Sm. Nayantara Law & Ors. iis Respondents* 


Calcutta Municipal Act (W.B. Act 33 of 1951), Sec. 253, 165, 168, 176, 
191 and 251— Debts relating to consolidated rates—Recovery of— Whether 
Corporation can enforce entire debt against part of property charged—Right 
to get declaration of charge—Subject matter of consolidated rates— 
Interpretation. 

The point of law that was referred to the Full Bench by the Appeal Court was 
as follows :— _ B 


“*Full Bench Appeal Reference no. 243 of 1962 
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“Whether a mortgagee could release one of the mortgagors and his security and 
“sue for realisation of the entire mortgage claim from the remaining securities.” 
HELD : The consolidated rate claimed in tbe suit relates to the land and building 
and the Calcutta Municipal Act bas empowered the Corporation to withdraw its 
claim against the owner of the building. Therefore, the point of Jaw referred to this’ 
Full Bench is answered in the following manner : 

“The consolidated rate within the meaning of Section 253 of the Calcutta 
"Municipal Act 1951 1s one indivisible debt which can be realised from every part of 
the property charged andit is open to the Corporation to enforce the whole debt 
against a part of such cbarged property.” 

As tbe parties had agreed to have the appeal also disposed of by this Full Bench 
and the leerned Chief Justice bad assigned the whole appeal for such disposal 
the appeal was heard and allowed, - 


Cases referred to : 


(1) Taran Roy v. Shyam Mondal, AIR 1942 Cal 226: 74 CLJ 495 
(2 Shah Ramchand v. Pandit Parbhu Dayal, LR 69 IA 98: AIR 1942 
PC 50 
(3) Akhoy Kumar Banerjee v. Corporation of Calcutta, ILR 42 Cal 625 : 
. AIR 1915 Cal 478 
(4) Subimal Chandra Chatterjee v. Corporation of Calcutta, 51 CWN 
326 : AIR 1947 Cal 369 
-(5) Stevans v. Gourley 11859) 141 ER 752 . 
(6) Haridas Mundra v. National and Grindlays Bank Ltd., AIR 1963 
Cal 132 
(7) Perumal Pillai v. Raman Chettiar, ILR 40 Mad 968: AIR 1918 
Mad 1030 (FB) 
(8) Shamlal v. Bábulal, AIR 1951 Nag 445 
(9) Sanwal Singh v. Ganeshi Lal, (1913) ILR 35 All 441 
(10) Har Chandra Roy v. Mahumed Husein, (1920) 25. CWN 594: AIR 
1621 Cal 554 
(II) Kherodamoyi Dasi v. Habib Shaha, (1924) 29 CWN 51: AIR 1925 
Cal 152 l 
(12) Imam Ali v. Bajinath Ram Sahu, (1906) ILR 33 Cal 613: 10 
CWN 551 
(43) Pearce v. Morris, (1898) 5 CH 227 
(14) Gujarat University v. Krishna Ranganath, 1963 Supp. (1) SCR 112 : 
AIR 1963 SC 703 
A Mitra and J. Mitra m ze n for the appellant 
R. C. Deb, D. Ghosh and Roy E 4 i for the Respondents 
The judgment of the Court was as follows : l ' 
Masud, J.: This reference has arisen out ofan appeal preferred 
against the judgment and decree of Ray, J.,,as his Lordship then 
was, dismissing the appellant's suit against the respondent for a 
declaration of charge on premises No. 79, Raja Naba Kissen Street, 
Calcutta fora sum of Rs. 24, 442/15/OP., being the consolidated rates 
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with interest due and payable by the respondent. During the hearing 
of the appeal before Sinha, C.J. and myself a point of law arose for 
decision to the following effect : 
"Whether a mortgagee could release one of the mortgagors 
and his security and sue for realisation of the entire mortgage claim 
from the remaining securities.” 


It was held by a Bench decision of the Court presided over by B. K. 
Mukherjea, J., in (1) Taran Roy v. Shyam Mondal, AIR 1942 Cal 226 that 
the mortgagor could not do so and ifa mortgagor releases part of the 
security and proceeds against the other part, he can only get a decree for 
8 proportionate amount. Having heard arguments of the parties, with 
respect to the decision of Mukherjea. J., we were unable to accept the 
principles of law laid down in that decision. Before the said Division 
Bench a Privy Council decision, (2) Shah Ramchand v. Pandit Parbhu 
Dayal, 691A App 98 was placed where the Judicial Committee held 
that in a suit for redemption, it is not,open to the mortgagor to claim 
partial redemption and that the mortgage debt was one and indivisible. 
The Privy Council has, however, doubted whether a mortgagee can be 
affected by releasing part of a security and whether the views taken by the 
Calcutta High Court in several decisions are correct. At that stage, we 
were of the view that if the mortgage debt was only one and indivisible 
debt which could be realized from every part of the security then there 
was no reason why it was not open to the mortgagee to enforce the whole 
debt against a part of the security only. Since this view was not in conso- 
nance with the Bench decision in (1) Taran Roy v. Shyam Mondal, (supra), 
thé matter was referred to the Full Bench for a final decision on the said 
point. The reference is not limited to a specific question only as itis 
sometimes done but the entire appeal has been referred to us its final 
disposal. 

Z. It may be stated here that in the original plaint the Corporation 
of Calcutta claimed a sum of Rs, 24,442/15 as. On account of consolidated 
rates with iuterest payable in respect of the said premises, declaration 
of first charge on the said premises for the said sum under O. XXXIV, 
Rule 4 according to Form No. 5 (a) Appendix D to the Schedules of the 
Code of Civil Procedure. Initially the. premises No. 79, Raja Naba 
Kissen Street. Calcuttá, were not set outin the plaint. Admittedly, the 
land in respect ofthe said premises belongs to the respondent. The 
State of West Bengal requisitioned the said land and took possession on 
April 7, 1945 by a Memorandum of Agreement dated 17.9.1946. The 
material portions of the said Agreement read as follows : 


66 


And Whereas the said property consist, inter alia, of land And 
Whereas the owner and the Government have mutually agreed to settle 
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the amount of eompensation payable by the Government to the owner 
in connection with the said requisition in the manner hereinafter appea- 
ring now this agreement witnesseth as follows : 


1. The Government shall pay and the owner shall accept and 
reoeive a payment of Rs. 675/- (inclusive of taxes) for the month for 
the said property with effect from the said date i.e. 7.4. 1945, so long as 
the Goveinment shall remain in possession thereof and the requisition 
continues. 


2, The owner : shall not claim or be entitled to any further compen- . 
sation in lieu of land beyond the amount fixed and accepted by him in 
connection with the said requisition. 


3. The owner shall meet and pay the ‘revenue rent, municipal 
taxes and all other outgoing expenses relating to the said property whether 
payable by the owner or the occupier thereof. j 

4. 

5. 


Schedule above referred to : 

-Premises No. 79, Raja Naba Kissen Street, situated in the City of 
Calcutta”. Itis the common case that the State of West Bengal has 
constructed building on the said land and the\State of West Bengal is 
the owner of the building on the said land. The respondent in the 

` written statement admitted his liability to pay his share of the consoli- 
dated rates as owner of the land and denied the liability to pay the entire 
consolidated rates of the said premises amounting to Rupees 24,442/15 as. 
It was also pleaded that the suit was bad for non-joinder of nece- 
ssary party i.e., the State of West Bengal. Ray, J., after discussing some 
decisions of this Court held that a decree of charge on the building in the 
absence of the State of West Bengal not being a party to suit cannot be 
passed and, as such, he dismissed the suit on March 19, 1962. This appeal 
was filed, before the appeal Court, the appellant made an application for 
amendment of the plaint and on August 30, 1963, the amendment was 
allowed, as prayed for, with liberty to the respondent to file additional’ 
written statement. In the amended plaint a Schedule of description of 
the said premises was added. Material portions of which are as follows <- 
“All that the lands and structures comprised in premises No. 79, 
Raja Naba Kissen Street, in the town of Calcutta, containing by esti- 
mation 1 Bigha and 8 Cottahs to the same a little more or less......... 
Inthe body of the plaint, the appellant added, inter alia, that 


the claim of the appellant was “in respect of the lands comprised 
in the said premises and/or in respect of the right, title and interest of the 
defendant in the said premises". 1t was also pleaded in the amended. 
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`plaint that if the respondent would be held to be the owner of the land 
in the said premises only and not of the structures, the appellant would be 
entitled to a declaration of first charge under the provisions of the Calcu- 
tta Municipal Act, 1951 for the said sum of Rs. 24, 442/15as. or for such 
proportionate part of such sum as the Court might deem fit in respect of 
the seid lands. It was also mentioned that in such a case the appellant 
would agree to pray for the said charge on the basis that the appellant 
would abandon and release the said structures from such charge. The 
substantial prayer in the amended plaint reads as follows : 


"A declaration offirst charge on thesaid premises or the said 
lands and/or the right, title and interest of the defendant in the said 
sum of Rs. 24, 442/15as. or such proportionate part thereof as to 
this Hon'ble Court may deem fit." 


In the amended written statement of,the respondent, it was pleaded 
that the appellant was not entitled to a declaration of first eharge for the 
said sum or for any other sum on the said land, inasmuch a8, the State of 
West Bengal, not being a party to the suit, was the owner of the structures 
on the said land. Further, the respondent stated that the appellant bad 

, not elected to release the said structures from the said charge and, as such 
the appellant wss not entitled to release the statutory charge on a part of 
premises No. 79, Raja Naba Kissen Street, Calcutta. Nor could a decree 
be made for a proportionate part of the said consolidated rates as such 
apportionment could not be determined in the absence of the State of W.B. 


3. Before this Fall Bench Mr. A Mitra, Counsel for the appellant with 
Mr. J. Mitra has strenuously contended that his client is entitled to get a 
declaration of charge in respect of the lands in the said premises and also 
the respondent's interest in the building under the Calcutta Municipal Act, 
1951 in the absence of the State of West Bengal, inasmuch as his client has 
agreed to release his claim for a declaration of charge on the structures wh- 
ich belong to State of West Bengal. Relying upon several Indian decisions 
of different High Courts including the said Privy Council decision, he has 
argued that the mortgage debt is one and indivisible and there is a statu- 
tory charge on all parts of the security i.c., on the land and the structures 
under the Calcutta Municipal Act, 1951. Analogous to the law of mort- 
gage, the appellant has the statutory right to get a declaration of charge 
en one of the securities for consolidated rates on releasing the other secu- 
rity. According to him, the Bench decision in (1) Taran Roy v. 
Shyam Mondal is no longer a good law and there is no question 
of any hardship on the part of the respondent against whom the 
charge is sought, inasmuch as, he always has the right of contribution 
against the owner of other security,- in the present case, the State of West 
Bengal. It is also urged by him that the suit has not been instituted agai- 
nst the respondent on the basis of the personal liability of the owner of 


ES 
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the land and the building thereon under Section 191 of the Calcutta Muni- 
cipal Act. His client has prayed for a declaration of a charge on the said 
premises under Section 253 of the said Act. As the liability to pay the 
consolidated rate is one in respect of the land or building and the decla- 
ration of the charge has been sought for on the land only, the owner of © 
the structure being the State of West Bengal need not be a necessary 
party. According to him, Ray, J., has, therefore, bate in dismissing his 
client's suit. 

4. Mr. R.C. Deb (with Mr. D. Ghosh and Mr. Roy) counsel for the 
respondent has raised important points of law justifying the judgment and 
decree of Ray, J. According to him the appellant's suit, as framed, 
is not maintainable. The plaint even after its amendment does not dis- 
close any cause of action against his client, The Corporation of Calcutta 
has prayed for a declaration of first charge on Premises No. 79, Raja 
Naba Kissen Street, Calcutta. There is nothing to show that the said sum 
is the consolidated rate for the land only. If the consolidated rates re- 
late both to land and structures, the owner of the structures i.e., the State 
of West Bengal, is a necessary party. Secondly, Section 253 of the Act 
provides for a declaration of charge upon the land or building, But the 
charge can be declared only when his client's personal liability to pay the 
consolidated rate, i.e., Rs. 24,442/15as. is establised by the appel- 
lant. There is nothing to show that his client is liable to pay the entire 
sum. Thirdly, it is the admitted case here that a building has been cons- 
tructed on the land belonging to his client and the State of West Bengal 
is the owner of the structure. The Corporation of Calcutta has however, 
in this case, made the assessment of building and not of land which are two 
different units of assessment under Section 253. Itis true that the conso- 
lidated rates of a building constructed on a land is determined after taking 
into consideration the value of the land also but the assessment is asses:- 
ment of the building as an independent unit of assessment. The said 
amount of Rs. 24,442/15as./ is the consolidated rates and taxes for the 
relevant years for the building. Such rates and taxes are payable by the 
owner of the building. The respondent is neither the owner nor the occu- 
pier of the building. Thus, his client’ liability to pay the said amount on 
the basis of which the charge has heen- prayed for has not been established. 
Fourthly, on a construction of Section 176 read with Section 173 of the 
said Act, the Corporation of Calcutta can, in a particulat case, value 
any portion of a building or land separately from the rest of the premises. 
In the present case no separate valuation of the, land on which the 
building has been constructed has been made. Thus the said sum 
of Rupees 24,442/15as. is the outstanding consolidated rate for the 
building. In the absence of the owner of the building the Corporation 
cannot succeed in getting the prayer in the plaint. Fifthly, in the present 
case, no oral evidence has been adduced. It cannot be denied that the 
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said consolidated rate is payable as statutory liability for the entire premi- 
ses i.e., the land and the buiding and, as such, the apportionment of the 
rates and taxes should have been made and the liability of the owner of 
the building cannot be affixed on the owner of the land only. Sixthly. 
although valuation of any premises may be determined separately in res- 
pect of Jand and building under Section 176, apportionment of consolida- 
ted rates and taxes for the said premises which comprise land and build- 
ing owned by separate persons is not permissible, under the Calcutta 
Municipal Act. In any event, in the absence of the State of West Bengal, 
no apportionment of such rates and taxes is possible and, as such, his 
client's liability to pay the said sum of Rs. 24,442/15as. as consolidated 
rate which is condition precedent to declaration of charge under Section 

- 253 has not been established. Lastly, the collection of consolidated rate 

, being a public and statutory duty: under the Calcutta Municipality Act; 
the appellant cannot release or relinquish the statutory charge icd 
under Section 253 of the Municipal Act. 


"5. The plaint in the suit, as framed, shows that the Corporation 
bas claimed only “declaration of first charge on the said premises” for 
the said sum of Rs. 24, 442/158s/ and ‘decree under Order XXXIV. 
Rule 4 according to Form No. 5-A, Appendix ‘D’, First Schedule to the 
Code of Civil Procedure’. The annexure to the amended plaint describes 
“the said premises’ as ‘all that the lands and structures comprised in pre- 
mises No. 79, Raja Naba Kissen Street in the town of Calcutta, contai- 
ning by estimation 1 Bigha. and 8 Cottahs be the same a little more or 
less.. ^. The declaration of the charge has been sought for a 
statutory liability of the respondent for a sum of Rs.,24,442/]5as/ 
particulars of which have been set out in the plaint. It is significant that 
there is. nothing in the plaint which indicates a money decree or a personal 
decree against the owner and/or occupier on the basis of the provisions in 
Section 191 of the said Act. Admittedly, the land belongs to-the respon- 
dent but the building on the said land having been constructed by the 
State of West Bengal belongs to the latter. . It is extraordinary that no 
evidence has been led on the nature, quality and the extent of the building 
but it is the common .case that the State of West Bengal happens to be 
the owner and occupier of the said building. Mr. Deb has contended 
that the declaration of charge can only be -made.by the trial Court if the 
Corporation can establish the liability to pay the said amount against his 
client who is only. the owner of the land. But in the written statement it 
has been pleaded that the State of West Bengal being the owner of the 
structures- should have been made. a party inasmuch as the latter is liable 
for. the consolidated rates in respect of the constructed building. It bas 
also been stated i in the written statement: that his.client respectedly called 
upon the Corporation to apportion the consolidated rates between the 
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owner of the land and the owner of the building Mr. Deb is quite correct 
in his submission that the Corporation's elaim for the said amount has got 
to be established first before a declaration of charge can be made. But there 
are difficulties in accepting Mr. Deb's contention. There is no manda- 
tory duty on the part of the Corporation to value land and building sepa- 
rately or to apportion the consolidated rate between the owner and the 
occupier. In fact, one of the points he has urged is that the apportion- 
ment of, consolidated rates’ is not permissible in law under the Calcutta 
Municipal Act. Reference has been made to Section 176 ofthe said 
Act which reads as follows : 

"176. The Commissioner may in his discretion (value) any out- 
house appertenant to a building or any portion of a building or land 
appertaining to any premises separately from the rest of such building”. 

The marginal note indicates that the .Commissioner has power to value 
separately out-houses and portions of building, [tis not incumbent upon 
the Commissioner to value separately the land and the building. Accor- 
ding to the Shorter Oxford English Dictionary the meaning of the word 
‘appertain’ is ‘to pertain, to relate’, Thus it is possible to argue that the 
land on which the building has been constructed may be described as the 
land appertaining to any building. Section 176 has used the words ‘land 
appertaining to any premises’. Even assuming that the Commissioner 
has got the discretion of separately valuing (a) houses appertenant to a 
building or a portion of the building (b) land appertaining to any premises, 
as set out in Section 176, this section uses all the three words, ‘building,’ 
‘land’ and ‘premises’, The plaint has used the words ‘premises’ in res- 
pect of the properties at 79, Raja Naba Kissen Street, Calcutta. In the: 
schedule to the amended plaint, the premises include land and structures. 
The extraordinary fact in this case is that no evidence has oe leg before 
the trial court on the followng questions : 

(a) What was the nature ofthe structures on the said land in the 
period between 1945-46 to 1951-52 for which the consolidated rate has been 
claimed ? 

(b) Whether the structures standing on the said land originally be- 
longed to the owner of the land ? 

(c) Whether the old structures have been demolished and new stru- 
ctutes bave been constructed ? 

(d) Whether new structures comprise a high or a small building or 
brick-built walls with roof made of asbestos, tiles or corrugated tin ? 

(e) whether the sructures have been constructed on the entire area 
of 1 Bigha and 8 Cottahs or a portion of the saime ? 

6. In the absence of such evidence before the trial court it is diffi- 
cult to accept the submission on this point of Mr. Deb that the Commi-' 

| ssioner of Calcutta Corporation should have exercised its discretion in i 


valuing separately the land and the building. 


1976 {2) CLJ] Corporation of Calcutta v. Nayantara Law 65 


77. "The Counsel on behalf of the parties have proceeded on the 
basis that there is a building constructed by the State of West Bengal 
88 the owner and occupier of the same. The Point to be deeided is whe- 
ther the owner of the land has a liability to pay the consolidated rate in 
Tespect of the land snd the building which are owned by different parties. 


i 8. Mr. Deb has argued that the liability to pay the said sum: of 
Rs. 24, 442/15as/Op. isa liability in respect of the building and his client 
is neither the owner or the occupier of the building. The only case that has 
been made in the written statement is that the respondent is liable to pay 
consolidated rate in respect of the land only. It has nót been suggested at 
any stage what would be the exact amount payable by the owner of land 
as the statutory liebility of the owner of the land. The plaint only disclose 
that the said amount is the total consolidated rate due and payable by the 
respondent for the relevant period in respect of the land and the structu- 

‘res which have been described in the original plaint as “the premises". 

9. The suit, as framed, is based, upon the provisions in Section 

253 of the Calcutta Municipal Act, 1951. Section 253 reads as follows : 

“253. The ‘consolidated rate due from any person in respect of 
any land or building (together with interest thereon, if any, payable 
under Section 236 ‘sub-section (3) shall, subject to the ‘prior payment) 

` of the land revenue (if any) due to the Government thereupon be 
a first charge upon the said land or building and upon the immovable 
‘property (if any) found within or:upon such land or building and 
belonging -to the said person", ` ns 

This section is included in Chapter XVII which deals with Recovery of the 

Consolidated Rate and other taxes, part IV of the Act provides for taxa- 

tion by the municipal authorities. This part includes Chapter XI to Chap- 

ter XVI. Chapter XI deals with impositon of consolidated: rate. Section 

168 in this chapter sets out the mode of fixation of consolidated rate in 

connection with assessment of lands aud buildings. Under Section 173, 

there is a mandatory duty for the Commissioner to value land and the 

huts in a bustee, Under Section 176 of this Chapter, however, the Com- 

missioner in hie discretion may value “any out-house appertenant to a 

building or any portion of a building or land appertaining to any premi- 
sas separately from the rest of such premises". This Section clearly con- 
templates that the word “premises” includes **land" *building"or both. 

The marginal note in Section 191 indicates the persons who would be 

` liable for the consolidated rate. It reads as follows :— 


"Payment and recovery of consolidated rate : One half of the conso- 
lidated rate shall be payable by the owners of the lands and buildings and 
the other half by the, occupiers thereof. The payment shall be made in 
quarterly instalments and: the quarters shall be taken to commence 
from: the first day of April, the first day July, the first day of 
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“October and the first day of January. The instalments shall be .payable 
on of before the fifteenth day of May, the fifteenth day of August, the 

- fifteenth day of November and the fifteenth day of February respectively 
for such quarters.” Thus this Section imposes a personal” liability of the 
owner of the lands and the buildings for one half of the consolidated rate 

* of-the entire premises as ordinarily known as “owners” tax, and that of 
the occupier for the other half as “occupiers’ tax". This rate is one con- 
solidated rate for the entire premises which may include land, building or 

. both. It is possible to have premises without any building and one person 
may be the owner of the land and another person the occupier. | Simi- 
larly, the owner and the occupier may be the same-person. In a case where 
there is a structure or building on a land and the owner of the land and ihe 
owner of the building is the same person, the entire consolidated rate is 
‘to be paid by the owner inasmuch as he is not only the owner but also the 
occupier thereof. On the same basis in cases where the premises do not 
contain any structure or building, the owner and occupier of the land shall 
be personally liable to pay the entire consolidated rate, But there - are cases 
where, although the owner of the land and owner of the structure or buil- 

- ding are the same person oT persons but other persons are in occupation of 
.the said structures or buildings, the owner has the personal liability to pay 
half of the consolidated rate and the occupier will have to pay the other half. 
It is also possible that the owner of the land and the structures or buildings 

' may allow other persons to occupy the land or building but may stipulate 
that the owner alone will pay the owner's tax and occupier's tax i. e., the 
entire consolidated rate. But that would be an arrangement between the own- 
. er and tbe occupier as it is evident in the present case under the agreement 
set'óut earlier. The personal liability of the owner of the land to the 
municipal authority to pay halfof the consolidated rate and that of the 
occupier to pay the other half remains. It is permissible for the Corpora- 

. tion to institute a case for recovery of half of the consolidated rate from 
the owner and also the other half from the occupier if such tax has not been 
. paid by the owner or the occupier. This is one of the methods by which 
recovery of consolidated rate is possible. In addition to such remedy the 
Corporation bas been empowered under Section 206 to exercise its . right 
of distress by attaching the movables in the land.or building to recover 

_ the consolidated rate, independent of any personal stipulation between the 
` owner and, the occupier, if they are different persons. Even the owner may 
be liable to pay the occupier’s tax in addition to his own share as owner. 
Reference may also be made to Section 200 where the Commissioner has 
been empowered to levy entire rate from owner in certain cases. Section 201 

` provides that where the entire consolidated rate is paid by the owner of 
any land or building under Section 200 such owner may recover from 

_ the occupier half of the rate 'so paid: by the: owner. Similarly, under 
^^the'special circumstances mentioned in Section 205 and Section 206 the 
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occupier may also be liable for the portion of the consolidated rate paya- 
ble by him. Chapter XII deals with tax on carriages, and animals. Simi- 
larly Chapter XIII, ‘Chapter XIV, Chapter XV-and Chapter XVI set out 
the ;“visions for-taxes on profession, trades and callings, scavenging tax 
and k "on earts, taxon advertisements, respectively. As stated earlier 
Chapter . \VII, the Jast Chapter in Part IV, isa general provision for the 
,Tecovery ot “onsolidated rate and-other taxes. The first Section under 
this Chapter Ng Section 234 which reads as follows :— 


“The provisions of this Chapter shall be deemed to be in addition 
‘to and not in derogation of any powers conferred by or under other 


Chapters of this Act for the collection or recovery of the consolidated 
rate and other taxes". 


10. Under Section 237 one of the principal modes of recovery men- 
tioned in this Chapter is the power of the Commissioner to cause issue of 
‘warrant by distress and sale of moveable property belonging to the person 
on whom warrant of distress has been served after service of a notice of de- 
mand under Section 236. Section 251 empowers the Corporation to institute 
suit against a defaulter if the entire amount of the arrears of consolidated 
tax or part thereof has not been otherwise realised. Section 253 is an inde- . 
“pendent mode of recovery of the consolidated rate in ‘respect of any land 
or building as distinguished from a decree for personal liability under Sec- 
‘tion 191 ora decree, for balance of arrears of consolidated rate under 

Section 251. This Section provides for a statutory charge on land or bui- 
lding if consolidated rate or tax has not been paid by any person. The 
scheme of the Act expressly empowers the Corporation under Section 253 
for getting a declaration of charge on the land or building for the recove- 
ry of consolidated rate in respect of such land or building independent of 

and in addition to the other remedies mentioned above. This construction 
of Section 253 to my mind, seems to, be the correct one. Reliance 

“may be placed upon (3) Akhoy Kumar  Banerjee : v. Corporation 

.of Calcutta, ILR 42 Cal 625, 633 and (4) Subimal Chandra Cha- 
tterjee v. Corporation of Calcutta, 51 CWN 326 although Mukherjee, 

`J.. and  Chakravartti, J., as their Lordships then were in those 
decisions construed the analogous Section 228 of Calcutta Munici- 
pal Act, 1889 and Section 205 of Calcutta Muuicipal Act, 1923, respecti- 

vely. In the latter decision Blank and "Chakravartti, JJ,held that a 

suit for declaration of charge under Section 205 of the said Act of 1923 

for payment of occupation tex i is maintainable, although occupier has not 

. been made a party. : 

11. One of the Dri pAl contentions of Mr. Deb is that in 
the scheme of, the Act either land or building could be the units 
‘of assessment. Section 176, expressly empowers the Commissioner 
to value land appertaining | to any building separately from, .the building. 
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_ Admittedly, this has not been doné in the present case. Section 168 (2) 
and (3) also substantiate the fact that the assessment can take: place inm 


respect of land or building separately. It is nobody's case according ‘to 
Mr. Deb, that the assessment has been done in respect’ of land in the 
present case. He has, therefore, argued that the assessment in this 
case being the assessment of tbe building, the State of West Bengal as tho 
owner of the building, is a necessary party and in the absence of the latter, 


the suit is not maintainable. 


12. In my view, this contention not be accepted. , Firstly, in 
the eourt below, as stated earlier, no evidence has been adduced on ei- 
ther side as to the nature of the building or the mode of assessment. On 


the contrary, the said amount has been claimed as Consolidated rate 
.on Premises No. 79, Raja Naba Kissen Street, Calcutta. {ft is true that 


for the first time before the appeal court in the amended plaint, the pré- 


mises have been described which have included lands and structures. But 


there is nothing on record to show that the order of assessment was 
called for. "by, the respondent’s Solicitor’ which could have given some 
indication ..as to the mode of assessment. In the absence of any 
evidence. to the contrary the said premises have been assessed and 
consolidated rate has been determined in accordance with Section 


.168 read with Section 165. Section 168 (3) expressly provides 


that in determining the assessment of building the market value 
of the land as part of the said premises should also be considered. Thus 


.it cannot be said that the consolidated rate has been lévied ór claimed 
. only on the. basis of the value of the building. ! The consolidated rate, 
. mentioned in Section 253, must have reference to both the. building 


and land whieh comprise premises No. 79, Raja Naba Kissen Street, 
Secondly, the words ‘land or building’ in Section 253 are not necessa- 


. rily disjunctive, The consolidated ‘rate payable under this section must 


` be in respect of ‘land or building’ or both in the context of the scheme 


of the Act. ‘Land’ has not been defined in ths Act and accordingly it 


. must mean vacant land in contradistinction to a. structure or building. 
. Building has been Separately defined in Section 5 sub-clause (vi) which 
_ shows that it includes ‘ ‘any hut or structure of masonry, mud or any 


wi 


material whatsoever excepting tho temporary sheds like hogla erected- on 
ceremonial or festive occasions”. The ordinary , meaning of the “word 
“building” is, according to the ‘Shorter Oxford Dictionary, “that which. 
is built, structure, edifice”. But the definition being an inclusive 
definition the connotation is extended as set out in the said definition. 
In the same dictionary the Duilomp:leas se however, has been defined as ‘a 
lease of land for buildirg upon’. T e deliniton being an inclusive defi- 


- nition the proper meaning of the word ‘building’ ‘is the structure and the 


““ land ‘appertaining to it. But Section 176 -gives the Commissioner power 
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to exercise his discretion in valuing land appertaining to the building from 
the building itself. It is a common case that such separate valuation has 
not been done in-the present case.» It may be added here that words 
*jand'or building’ have also been defined in Section 5(41-A). But this de- 
finition “also is an inclusive definition. It is, therefore, clear that although 
ordinarily ‘land’ means ‘a vacant land’ and ‘building’ means only a stru- 
cture other than land, the word ''building" in Section 253 must mean 
building on land, in the scheme of the Calcutta Municipal Act. It may 
be added here that the definitions as set out in Section 5 are restricted 
to the opening words of the, Section stating, "for the purposes of this 
Áct unless: there is anything repugnant in the subject or context. It is 
obvious that the building cannot stand on a vacuum, Thus, the conso- 
lidated rate in respect of the land or building in Section 253 must relate 
to building with land. If ordinary meaning of the words ‘land’ or 
fbuilding' be accepted then the consolidated rate can only be in respect 
of either a vacant land or a structure without land. Mr. Deb’s 
contention, therefore, leads to.the absured construction that where there 
is a building on a land there cannot be declaration of charge of either 
building or the land. Section 176 only gives discretionary power to the 
Commissioner in particular contingencies. Thirdly, Section 165 gives the 
-Corporation a power to impose a consolidated rate upon “all lands 
and buildings in Calcutta". It cannot be the legislative, intendment that 
there cannot be imposition. of consolidated rates on lands only or buildings 
only. There may be “all with the land and structures. Ithas not been 
pleaded in the written statement or amended written statement that the 
said consolidated rate has been claimed as a levy on the building only. In 
any event no evidence bas been led by either party which might throw a 
light on the basis of sna the consolidated rate has been charged. The 
respondent should have asked the Corporation to produce its records, 
particularly the order of assessment to substantiate his case that the build- 
.ing and not the land comprising an area of 1 bigha 8 cottahas has been 
- valued for the purpose of fixation of the said consolidated rate. Section 
,168 (3) provides that the building could be assessed, inter alia, after consi- 
deration of the valuation of the land on which the building has been con- 
structed. Fifthly, a building may be constructed only on a small portion 
: of the land keeping the major portion vacant to be used as a garden, court- 
- yard or.a lawn etc. It cannot be said „that the assessment of such premises 
is to be construed as assessment of.a building. There is no mandatory 
duty on the part of the Corporation authority to value the land and the 
, building in the said premises separately although the corporation can 
do so under Section 176. In any event, in this particular case, the con- 
solidated rate has been claimed on land and building and there is no 
* evidence to the contrary. "There is no statutory bar to assess land and 
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building together, unlike the assessments of a bustee where, land. and 
structures have to be valued separately under Section 173. Sixthly, the 
words ‘land or building’ have been used -in Section 253 thrice. In the 
second limb of the said section the word ‘respectively’ has not been ad- 
ded to the words ‘land or building’. Tbe absence of the word *respecti- : 
vely' also supports'the view that the words ‘land or building’ in the 
first limb must mean land and building for the purpose of declaration of, 
charge on both. In a'proper context the word ‘or? may mean ‘and’, 
Further unless the scheme of the Act or legislative intendment i is repugnant 
to such a construction, alternatives are not necessarily mutually exclu- 
sive. Ina proper case, they may be used as concurrent or copjunc- 
tive. Reliance may be placed in the case of (6) Haridas Mundra v. National 
and Grindlays - Bank Ltd., AIR 1963 Cal 132. | 


13. Mr. Deb has'also submittéd that in any event the’ consolidated 
Tate having been claimed on the building also and his client not being the 
owner or occupier of the building, the plaintiff's prayer for declaration of 
charge on the building does not’ arise. He, therefore, has urged that the 
point of law referred to in this Full Bench reference need not be answered. 
For the said reason, Mr. Deb hàs not thought necessary to distinguish 
the proposition of law laid down in Taran Roy v. Shyam Mondal, 
(supra): and those referred to in (2) Shah Ramchand v. Pandit 
Parbudayal, (supra). In my view, tbe: principles of law laid ' 
down in -those decisions’ are relevant for the- purpose of deciding 
the present appeal. - Section 253 provides for a declaration of charge. on 
the premises for which consolidated rate has not been paid. If it is-held 
that the plaintiff appellant in this case is entitled to a declaration of 
charge on both the land and’ the building, this guit should be dismissed 
on the ground that the State of West Bengal, as the owner of the building, 
has. not been made a ‘party. It is, therefore, necessary’ to examine this 
‘contention. The Corporation has prayed for declaration of charge on 
the said premises which includes the land and building. But in the amen- 
. ded plaint the Corporation has stated that the claim for the said sum óf 
“Rs. 24,442/15as/OP. was in respect of 79, Raja Naba Kissen Street ‘or in 
"respéct of the lands comprised in the said premises and/or in respect of 
‘the right;- title and.interest of the respondent in the- said premises... As 
. I have -already held: that the said consolidated rate has: been levied 
both” on -land and building in the said ‘prémises, this amen- 
-dment does not materially assist the case of the Corporation. But in 
Part 2 of the amended plaintan alternative case has been made out that 
the Corporation may abandon arid/or release the said building from 
such charge. Before the Full Bench also the counsel for the appellant 
has, strongly relied upon the observation of. Judicial -Committee in 
(2) Shah. Ramchand v. Pandit Parbudayal, (supra) where it has 
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beld that the mortgage debt is one and indivisible and, as such, the mo- 
rtgagee has the option to release a part of the mortgage land or security 
in respect of tbe entire debt. The Judicial Committee has approved the 
principle of law laid down in the Ful! Bench case in 7 Perumal Pillai v. 
Raman Chettiar, JLR 40 Mad 968 (FB) where the same view 
had been taken. In fact. excepting the Calcutta.High Court the Full 
Bench ‘decision of the Madras High Court has been followed by Nagpur 
High Court and Allababad High Court.in 8 Shamlal v. Babulal. AIR 1951 
‘Nag 445 and (9) Sanwal Singh v. Ganeshi Lal, (1913) ILR -35. All 
441 respectively. The decision in. Taran Roy v. Shyama Mondal, 
(supra), Mukherjea and Roxburgh, JJ., .followmg the previous Calcutta 
decision took a contrary view, and held that a mortgage debt could be pro- 
portionately reduced and realised from a part of the security held by some 
‘of the mortgagors or, in other words, some portion of the mortgaged land 
belonging to some of the mortgagors may be sold for a lesser amount of 
the mortgage debt. In fact, in the said Calcutta case although some of 
the mortgagors .were not impleaded the suit was held to be maintainable 
.for the purpose of realisation of the proportionate amount of debt. The 
learned Judge, however, remanded the matter to the trial Court to find 
out the proportionate amount of the land for which the mortgagors 
defendants i in that case were liable. As the Division Bench of this Hon’ble 
"Court has come to the said conclusion the matter has been referred to 
this Full Bench. In my view with respect to the learned Judges it is 
difficult to agree with the view taken by them. In the said case mortgage 
‘decree was passed on the basis of a compromise under. which the total 
emount declared to be due to the mortgagee decree-holder, was Rs. 3, 
, 809j-, out of this a sum of Rupees 500/-had to be paid by the judgment- 
.debtor within a particular time and the balance was payable in 22 annual 
instalments. There wasa provision in the compromise decree that in 
. default of.:payment of any one of the instalments the entire sum would 
be recoverable at once. The learned Subordinate Judge held, on evidence 
, that the default took place on April 11, 1931 but as the application for 
" execution of the decree was presented on March 26, 1935, the. application 
.for execution was held to be time barred. — There-after the mortgagee pre- 

° ferred the appeal against the order of the Subordinate Judge. The Divisi- 
‘on Bench set aside the said order and held that the application for execu- 

- tion was not time barred. One of the points raised by the Counsel for the 

- mortgagors was that the appeal should be dismissed ‘inasmuch as the 
appeal had already been dismissed for non:prosecution against three: of the 

- substituted respondents who were the heirs of the judgment-debtors. The 
| learned, Judges also found from the records that. the appeal was dismissed 
"for ‘non-payment of process fees and Deputy Registrar" 8 Costs as against 
^ some of the respondents and they, therefore, decided that the appeal could 
“not be proceeded against those respondents. The.questión arose whether 
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the appeal was maintainable against other respondents: In answer to the 
said question the learned Judges held “the point is not altogether free from 
doubt. If some af the persons interested in the equity of redemption have 
been left out in the ‘original ‘mortgage suit or if they had been made par- 
ties after the period of limitation had expired, it is ‘now settled by series of 
decision of this court that the plaintiff is entitléd in such cases to a decree 
for'proportionate shares of the mortgage money as against the defendants ' 
who are 'actually on the record or against whom the svit is not barred by 
limitation and the fact that all thé mortgagors ‘were not parties before 
the court would not justify the dismissal ofthe whole suit; vide 25 
CWN 594 (AIR 1921 Cal 554); 29 CWN 51 (AIR 1925 Cal 152) and 
(1906) ILR 33 Cal 613." In that case the learned Judges, in the ‘context 
of discussing the Scope of the executing court in' re-opening the deeree, 
have observed : “We do not agree with the learned. Advocate for the appe- 
llants that what the court should do in such cases is to allow the decree- 


‘holder to execute the entire decree by sale of the interest of those judgment 


debtors against whom the application was not time barred. It would 
be manifestly contrary to all the principles of equity that the entire 
burden of mortgage should be thrown upon some of the mortgagors 
when by his ‘own laches or negligence the plaintiff lost his remedy 


Against the rest". It was on this basis the learned Judges directed 


that the execution should proceed against the respondents other 
than the respondents against whom the execution application ‘was time 
barred. © The view in this Bench decision is contrary to the principles laid 
down in (2) Shah Ramchand v. Pandit Prabhudayal,, 69 Ind App 98 (Supra). 
1n this decision the Judicial Committee in discussing the scope of Section 


"60 of. the Transfer of Property Act held at p. 110 “the intigrity "of a 


mortgage is not broken except where the mortgagee has, purchased or other- 
Wise ‘acquired as proprietor a certain portion of the property mortgaged”, 
Rankin, J., approved the Full Bench decision- of the Madras’High Court 
in: (7) Perumal Pillai v. Raman Chettiar, (Supra) and stated at P. 107 
“it would indeed bé unfortunate if right of contribution which’ exists as 
between the mortgagors or persons claiming under the mortgagor ‘were 


found to have been inadequately expressed in this statute. That right 
. arises to them because they cannot require the mortgagee to have 


recourse to their. several properties equally or rateably, the. whole debt : 
being charged on every .'partiof the mortgage property. But it may be 
doubted: whether it gives-rise to any equity in them which takes away the 
right of a mortgagee to ‘diminish’ his own security ‘except on condition of 
abating part of the debt to say ‘nothing of the thore _ stringent penalty 


_Of exposing. himself to “piecemeal: redemption: ‘It is not a very pia- 


in requirement of good conscience that the right of the mortgagee 
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should give way to the rights of contribution between persons who have 
taken Interests which are subject to the mortgage. However, that may 
be, the first question is whether the release of part of the property by 
the mortgagee does take away as regards that part the liability to con- 
tribute which Section 82 imposes on the different parts. Their Lordships 
agree with the Full Bench of High Court of Madras that this proposition 
is not substituted and that a basis for the alleged equity is not made 
out on the face of the Act”. It may be stated here that the Calcutta 
Bench delivered the judgment on August 1, 1941 whereas the Judicial 
ERES have laid down the said proposition oflaw on April 20, 
42. Á 


14. Mr. Deb, however, has not dealt with the Calcutta decisions 
also on the ground that the present appeal relates to a statutory charge 
under the Calcutta Municipal Act and that the concept of charge being 
different from that of mortgage, the said decisions are not relevant. It 
is true that, unlike the concept of mortgage, a charge does not involve a 
transfer of interest in the property but the creation of a right of payment 
out of a specified property. It is well settled that whereas a charge only 
gives right to payment out of a particular fund or particular property 
without transferring that fund or property, the mortgage creates a transfer 
of interest in specific immovable property. But it cannot be said that the 
principles of law discussed in the said Calcutta decision and the decision of 
the Judicial Committee are not relevant for the purpose of the present 
appeal. The material portion of Section 100 of the Transfer of Property Act 
reads as follows : “Where immoveable property of one person is, by act 
of parties or operation of law, made security for the payment of money 
to another, and the transaction does not amount to a mortgage, the latter 
person is said to have a charge on the property ; 3 and all the provisions 
hereinbefore contained which apply toa simple mortgage shall, 80 far as 
' may be, apply. to such charge......... ” This-section makes it clear that the 
principles of law relating to a simple mortgage should also attract a 
statutory charge under the Calcutta Municipal Act so far as they are 
applicable. In the present appeal the Corporation, being in the position 
of a mortgagee, has, in pursuance of the amended plaint, represented to 
this Bench that it is releasing the charge on the building which is only a 
portion of the entire security, i.e., the land and building in the said premi- 
ses at 79, Raja Naba Kissen Street, Calcutta. In my view the mortgage 
debt is one dnd indivisible and it must be redeemed entirely and not at 
all. There is only one exception to the general rule which is provided 
in Section 60 of the Transfer of Property Act. The said exception is provi- 
ded in the last portion of Section 60 which reads as follows “Nothing in 

this section shall entitle a person interested in share only of the mortgaged 
property to redeem his own share only, on payment of a proportionate 
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part of the amount remaining due on the mortgagee, except only where a 
mortgagee, or, if there are more morgtagees than one, all such mortgagees, 
bas or have acquired, in. whole or in part, the share of a mortgagor”, 


This section enumerates the mortgagor’s right to redeem the mort- 
gaged property. The mortgagee advarced money to the mortgagor on 
the security of such property. The mortgagee has a legal right on the 
entire security. There is no statutory bar for the mortgagees to release a 
part of his security and realise the entire mortgagee debt from a portion 
of the security. In fact, this view is based upon a sound principle of law. 
If the mortgagee decides that his debt can be realised out of a portion of 
the security it is not necessary for the mortgagee to put the balance of 
the security for sale. In the present appeal the Corporation has categori- 
cally abandoned or released its statutory charge on the building and has 
decided to realise its entire debt from the land. This right has also 
been provided in section 585-G of the Act where the Corporation has 
been empowered to "'institute and proseeute any suit or withdraw from 
or compromise any suit or claim other than a claim of the description 
specified in clause (d) which bas been instituted or made in the name of 
the Corporation”. 


This section expressly empowers the Corporation to withdraw its 
claim ina suit instituted in the name of the Corporation. The claim 
sought for in the prayer is the declaration of charge on the said premises, 
i.e, 79, Raja Naba Kissen Street, Calcutta which includes land and buil- 
ding. The declaration of cbarge io the plaint has been sought forin 
respect of the consolidated rate amounting to Rs. 24,442-15as-Op. Thus 
the Corporation debt being one and indivisible, the said premises in its 
entirety can be charged under Section 253 as described earlier. The 
respondent, however, in the written statement bas agreed to pay only the 
consclidated rate relating to the land which belongs to him and not the 
structures which belong to the State of West Bengal. Theintegrity of 
the consolidated rate cannot be broken inasmuch .as the Corporation has 
the statutory right to realise the entire amount from the property charged. 
In the present case the property consists of land and building, the owner- 
ship ‘of which is vested in the respondent and, the State of West 
Bengal, respectively. The respondents centention, if accepted, 
amounts to a declaration of charge of hes land for a sum lesser 
than the said consolidated rate amounting to Rs. 24, 444/15/Op. 
There i8 no evidence before this Bench on the quantum of the consolida- 
ted rate for which the declaration of charge could be made on the land 
nor it has been suggested that any particular amount is only paya- 
ble by the respondent. In any event, even if the respondent is held. liable 
for payment of the consolidated rate only in respect of the said land, the 
total consolidated rate amounting to tbe said sum of Rs. 24,442-15as-Op. 
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has to be apportioned on the hypothesis that the divisibility of the conso- 
lidated rate equitable and, as such, should be permissible in law. As 
discussed earlier there is no scope of equity or hardship, apart from what 
has been set out in the last proviso to Section 60 of the Transfer of Pro- 
perty Act. Further, there is no difficulty in applying the principles of law 
of contribution to the facts of the present case under Section 82 read 
with 100 of The Transfer of Property Act. The doctrine of indivisibility 
of the mortgage debt also, support of observations of Sir Rashbehari 
Ghosh as out by Rankin, J., in the said Judgment of the Judicial 
Committee at page 109 which read as follows: To the general rule, how- 
ever, that a mortgage must be redeemed entirely or not at all, there is one 
exception, and that is where equity of redemption, in a portion of the 
mortgaged property becomes vested in the mortgagee himself.” The 
principle has been illustrated by the learned Author at p. 260 of the Law 
of Mortgage in India, 1922 edition, where he stated: “Thus, if four 
brothers, each of whom is entitled to a fourth share of an estate, mortgage 
to a creditor as security for a debt contracted by them, one of the brothers 
cannot-redeem his share on payment only of a fourth part of the debt. 
He would, no doubt, have a right to redeem the whole but he cannot 
redeem a part although there may be no question as to the extent of his 
share". Reference may also be made to the case of (13) Pearce v. Morris, 
(1869) 5Ch 227 where the owner of one-fourth of the enquiry of redemp- 
tion was allowed to redeem the whole, leaving upon the rights of the 
owners of the other three-fourths as between them and the party redeem- 
ing. Further, apart from express powers given to the Corporation to 
withdraw any claim in Section 585 (g) the Corporation, being a statutory 
body, has the power to release a part of its security inasmuch as the 
said Act, having expressly conferred a-power under Section 253 to have a 
charge on the said premises impliedly also grants the power of doing all 
acts which are essentially necessary for exercising the same : vide (14) Guja- 
rat University Ahmedabad v. Krishna Ranganath, 1963 Supp. (1) SCR 112, 
162—163 (supra). 4 


15. It has been contended also that as in the present case there is 
no unity of ownership between the owner of the land and the owner of the 
structures it is unfair to compel the owner of the land to pay the entire 
consolidated rate in respect of the land and building. As stated above, in 
India there is no scope for application of any principle of equity except as 
what have been incorporated in the statute. I may, however, add that it is 
desirable that ina case where the consolidated rate and taxes are clai- 
med against the owner of the land and another person being the owner or 
occupier of the structures, both should be impleaded as parties defendants, 
Reference may be made to the observations of Chakravartti, J.. p. 335 (of 
51 CWN)(4) Subimal Ch. Chatterjee v. Corporation of Calcutta, (supra). 
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16. The result is that the consolidated rate claimed in the suit 
relates to the land and the building and the Caleutta Municipal Act has 
- empowered the Corporation to withdraw its claim against the owner of 
the building. lam, therefore, of the opinion that the point of law referred 
to this Full Bench is answered in the following manner : 

The consolidated rate within the meaning of Section 253 of the 
Calcutta Municipal Act, 1951 is one indivisible debt which can be realised 
from every part of tbe property charged and it is open to the Corpora- 
tion to enforce the whole debt against a part of such charged property. 

17. Asthe parties have agreed to have the appeal also disposed 
‘of by this Bench and as the learned Chief Justice has assigned the said 
matter for such disposal, I hold that the judgment of the trial court be 
set aside and there will be a declaration of first charge on the land in the 
premises No. 79, Raja Naba Kissen Street, Calcutta for the sum of Rs. 
24, 442.94 paise and a decree under Order XXXIV, Rule 4 according to 
Form No. 5-A, Appendix “D”, First Schedule to Code of Civil Procedure. 
In the premises the appeal is allowed. Parties will bear their own costs. 
Certified for to counsel. ' 

Basu, J. : I agree. 

‘Pyne, J. : I agree. 

, S. P. M. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: July 2, 1976 


Debabrata Mukherjee € ... Petitioner 
Versus ; 
Gouripur Company Ltd. & Ors. "d ... Opposite Party* 


Civil Procedure Code (Aet V of 1908), Or. 39 rule (1), sub-rules (2&3) 
—Proceeding for alleged disobedience of adinterim injunction — Claim fo 
priority for hearing of Misc. Judicial Case before disposal of temporary inju- 
nction matter— Discretion of court— No case for preference as claimed. 

The petitioner filed a declaratory suit with certain consequential reliefs, The 
petitioner also filed an application for temporary injunction.On that application the 
trial court issued a show cause notice upon the defendants as to why the plaintiff's prayer 
for temporary injunction should not be granted. The trial court also granted an ad- 
interim injunction in favour of the plaintiff. Subsequent thereto a Miscellaneous 
Judicial Case was started on an application under Order 39 rule (1) sub-rules (2&3) of 
the Code of Civi) Procedure on the allegation of the plaintiff that the defendants had 
violated the said adinterim ‘order of injunction. P x 


*C. R. No. 1694 of 1974. 


1976 (8) CLI] Debabrata Mukherjee v. Gouripur Company Ltd. 77 


The only question in this Rule is Whether the Misc. Judicial Case is to be heard 
first before the disposal of the temporary injunction matter. 

HELD: The question of the adinterim injunction is still subjudice and it is 
premature to consider whether the defendants or any one of them are in contempt and 
whether they ere required to Purge themselves of the same. The said question may 
arise after the disposal of the Misc. Jadicial Case. Further the defendants themselves 
have not applied to the court for granting any aid in their favour. They have only prayed 
that they may bo allowed to raise defences to the application for temporary injunction, 

- In the instant case, the defendants have not yet been adjudged as contemners 
and as such no question for any precedence does arise in the circumstances of the case 
Tho trial Court has a discretion in such matters and it has exercised its discretion. 


Cases referred to : i 
(1) Rai Rajeswari Jiu v. Gati Krishna Chakravorti, AIR 1924 Cal 953 : 


39 CLJ 217 
(2) Dharmapal v. Mohunt Krista Dayal, (1909) 10 CLJ 631 
Sunit Krishna Dutt and Joydeb Mukherjee .. Jor the petitioner 


J. N. Roy, Sankar Mitter and Sailendra Nath Dutt...for the opposite parties 
The judgment of the Court was as follows ; i 


The only point in this Rule is whether the Misc. Judicial Case 
started by the learned Munsif, Second Court, Barasat upon an app- 
. lication made under Order XXXIX, Rule (1), Sub-Rules (2&3) [as amended 
by Calcutta High Court-Ed] should be heard first before the disposal 
of the application for temporary injunction made by the petitioner 
in connection with Title Suit No. 56 of 1975. The petitioner has 
brought the said suit against the opposite parties, inter alia, for decla- 
ration and certain consequestial reliefs. On February, 1975 the learned 
Munsif issued a show cause notice upon the defendants why the 
plaintiffs’ prayer for temporary injunction should pot be granted. The 
learned Munsif also passed an ad-interim iojunction in favour of the 
plaintiff. - 

2. In short, the case of the petitioner is that the opposite parties 
have vioalted the said ad-interim order of injunction. The present 
opposite parties are contesting both the temporary injunction matter 
-and also the above Misc. Case. 


3. Ido not propose to prejudice the matters by considering the 
merits of the respective claims nor is it possible within the limited scope 
of the present Rule. But, at the same time J am not prepared to accede 
to the prayer of the petitioner that the Misc. Judicial Case brought by 
-him should have precedence and the same should.be heard before the tem- 
porary injunction matter is taken up. 

4. The question of the ad-interim injuuction is still subjudice and, 
it i$ premature to consider whether the defendants or any of them are i 
contempt and whether they are required to purge themselves of th 
same. The said question might arise only after the disposal of the said 
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Misc. Judicia! Case. Further, in the instant case, the defendants them- 
selves have not applied to the Court for granting any aid in their favour. 
They have prayed thátthey may be allowed to raise defences to the 
application for temporary injunction filed by the pettioner. One of the 
contention of the opposite parties, I understand, is that the Civil 
Court has no jurisdiction to grant the interim order as prayed by the pla- 
intiff petitioner. l 

5. The judgment delivered by Sir Asutosh Mookerjee, J. in (1) 
Rai Rajeswari Jiu & Ors. v. Gati Krishna Chakravorti & Orgs, reported in 
AIR 1924 Calcutta 953: 39 CLJ, 217 is clearly distinguishable oa facts. | 
In the said case the Court declined to entertain appeal by a party who 
had committed breach of an undertaking to pay deficit Court-fees upon 
his memorandum of appeal filed in the Lower Appellate Court and the 
Lower Appellate Court acting upon the said undertaking had allowed the 
appellant to proceed with the appeal before it. This Court while dis- 
missing the appeal found that the appellant had in fact gone back om 
his said undertaking and after the result of his appeal was unfavourable 
he had failed to pay the deficit Court-Fees which he undertook to pay. 
Thus it was found that the appellant was guilty of mis-conduct amounting 
to contempt: therefore, he was disentitled to prosecute the Second 
Appeal in this Court. In the instant case, as already stated, th» opposite 
parties have not yet been adjudged as contemners and the opposite par- 
ties are only seeking to raise their defences to the application for tem- 
porary ‘injunction made by the petitioner. 

6. Sir Asutosh Mookerjee in (2) Dharmapal and another v. Mohunt 
Krista Dayal, (1909) 10 Calcutta Law Journal 631 at page 635 poiated 
out that the Rule that the party in contempt can not be heard is 
neither iaflexible nor of universal application and the Court has 
a discretion in the matter. The learned Judge at page 636 observed that 
because a party is found to be in contempt, the Court is not bound to 
deny him all assistance or protection but the Court will act in such a ma- 
nner as will maintain its own dignity and at the same time subserve ends 
of justice. I respectfully agree with tbe above observations in Dkarampal 
and another v. Mehunt Krista Dayal (Supra). 

7. In the above view, I do not propose to interfere with the discre- 
tionary order of the Court below but at the same time Idirect the 
learned Muusif to dispose of both the pendiog ad-interim injunction 
matter and the Misc. Judicial Case expeditiously. It would be open to 
the learned Munsif to fix dates of the two matters if not already done accor- 
ding to his coivenience and to dispose of them as early as possible. He, 
need not keep either of the cases adjourned till the disposal of the ‘other. 


The Rule is disposed of as above without any order as to costs. 
P. R. i ———— 
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{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : July 20, 1976 
Mahabir Prasad Bansal... = .. Petitioner 
i Versus , 
State of West Bengal & Ors.. 1 Respondents* 


Essential Commodities Act (10 of 1955), Sec. 3— West Bengal Ration- 
ing Order 1964 issued under— Agreement executed under Order of 1964— 
Licence for M. R. Dealership— Termination of dealersuip— Clauses 17 and 
18 of Agreement— Interpretation, 

Constitution of India. Arts. 226, 299— Obligation under Contract— 
‘Whether enforceable in writ jurisdiction— Exceptions— Applicajion of prin- 
ciples of natural justice and fair play—Deviation from proceedure under 
Contract and adoption of procedure of quasi judiciae proceeding— Effect 
thereof, — Art. 299 and its effect cn supplementary contract. 


Admittedly, the dealer of a modified ration area, as in the instant case, is not 
governed by any statutory Rationing Order. M. R. dealership may be cancelled under 
the provisions of clauses 17 and 18 of the Agreement. Now the “question which arises 
for consideration in this case is whether the dealership of the petitioner had been 
terminated in terms of the contract or outside the contract, or, in otherwords, whether 
such termination was the result of an objective decision taken by the authority concerned 

_adopting a quasi judicial proceeding against the dealer. 


HELD: The framing of the charges, the issue of a Show Cause notice, the con- 
sideration of the reply to the show cause notice, the bolding of an enquiry and arriving 
ata decision upon the report of the Controller, do not form part of the procedure 
as contemplated in tbe contract in question. Clauses 17 and 18 of the Agreement do 
not provide for any initiation ef a quasi judicial proceeding for finding out whether 
the dealer bad committed any breach of tbe terms of tbe contract. In the present 
case, although the autbority concerned intended to follow the procedure of a quasi- 
judicial proceeding, it neither held any enquiry nor did it afford any reasonable 
opportunity to the petitioner before he was beld to be guilty of the charges framed 
against bim. The suspension of “the supply of food-staffs” to the dealer in terms 
of Clause 17 of the Agreement and. the “‘suspenpsion of dealership" is not one and 
thesame tbing. An order of suspension of tbe dealersbip may prejudicially affect the 
petitioner’s other rights, such as, his rights to carry on bis business under other statu- 
tory Orders, vz, the Kerosene Licence Order. But such other rights would not bo 
affected if only the supply of “food-steff” is suspended as provided in Clause 17 of the 
Agreement. The framing of the charges against a dealer and the notice callipg upon him 
to show cause why bis dealership should not be cancelled.or why any other disciplinary 
action should not be taken, carry with them tbe implication that the dealer bas the 
right to adduce evidence to disprove the charges against bim on the basis of which an 
action against him is sought to be taken. The expression “show cause" connotes an 
opportunity of eddocipg evidence in support of the case of the person who Is called 
upon to show cause and of controverting the allegations as made against the said 
person. In the present case, a show cause notice has been issued and consequently it is in- 
cumbent that the rules of natural justice and fair play should be observed ın the case. 

Tbe de-linking of the Ration Cards, as hus been done in the instant case, should 


*Civil Rule no. 16192 (w) of 1975. 
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not be treated as an implied condition of the suspension of the supply of food-staffs 
as provided in Clause 17,of the Agreement. 

Itis no doubttrue thatthe appropriate authority is competent to terminate 
the dealership under either Clause 17 or Clause 18 of the Agreement without assigning 
any reason. In other words, for terminating the dealership it ig not necessary 
that a show cause notice is to be issued or an enquiry is to be held. But 
if the charges are framed against the dealer and an order of suspension is made 
against hing. for an indeffaite period and if thereafter without holding any inquiry 
into the charges and without affording the dealer any reasonable opportunity of 
presenting bis case before the authority concerned, the authority makes the any order 
terminating his dealership in terms of Clause I8 of the Agreement on the considera- 
tion of certaiu extrarreous materials and on being objectively satisfied that the dealer 
was guilty of the charges framed against him, the order is highly irregular god is 
made in breach of the principles of natura! justice and fair play ; such an order is perve- 
rse, and is made on no evidence It is a 'case where the authority concerned has mot app- 
lied its! mind in making the order of termination of the dealership of the petitioner, 


Cases referred to : 


(1) Har Sankar v. Deputy Excise & Taxation' Commissioner, AIR 1975 
SC 1121 1975 (1) SCC 737 
(-) Srinath Singh v. S. K. Bhattacherjee, AIR 1973 Cal 28 
(3) Jagdish Gupta v. Director of Rationing, AIR 1975 Cal 471 
(4) D.F O., South Kheri v. Ram Saneti Singh. AIR 1973 SC 205: 
» 1971 (3) SCC 864 
(5) K. N. Guruswamy v. State of Mysore, AIR 1954 SC 592 
(6) Daya Swarup v. State of Punjab, AIR 1964 Punj. 533 
(7) K. P. Choudhury v. State of Madhya Pradesh, AIR 1967 SC 203 
(8) Erusion Equipment & Chemicals Ltd. v. State of West Bengal, AIR 
1975 SC 266 : 1975 (1) SCC 70 
Kashi Kanta Moitra and oe Nath Ghosh.. ...for the Petitioner 
Shib Lal Bose.. ss ` «for the Respondents 


The eem of the Court was as follows: 


This Rule is directed against the order of termination of petitioner’s 
M.R. Dealership passed by the Deputy Commissioner, Jalpaiguri, dated 
15th September, 1975. On November 13, 1972 the petitioner, against the 
order of suspension of his dealership, moved this Court under Article 
226 of the Constitution and obtained a Rule, being C.R. 7677(W) of 1972 
and also obtained an ad-iaterim order of injunction against the Sub-divisi- 
onal Controller, Food & Supplies, Jalpaiguri from settling the shop with 
any person or authority for a period of five weeks after the long vacation 
with liberty to apply for extension and/or further interim order with notice 
to the other side before the appropriate Bench. Pursuant to the. liberty 
given to the petitioner, an application for the extension of the interim 
order with notice to the respondents was moved before Mr. Justice P. K. 
Banerjee. The learned Judge by his order dated 22nd December, 1972 
extended the interim order in terms of prayer till the disposal of the said 
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application, The application was.adjourned till. four, weeks after Christmas 
vacation, Thereafter the petitioner moved. ap, application for contempt, 
on the ground of alleged: non-compliance of the ofders passed, by, Mr, 
Justice Banerjee. A Rule for contempt upon Sub-diyisional Contfoller. 
Food & Supplies, Jalpaiguri was issued. Subsequently the, contempt Rule, 
was discharged. The main Rule wag ultimately withdrawn by the petitioner 
on the verbal assurance given. to him, by, the Sub-divisional Controller, 
Food & Supplies, Jalpaiguri that the said Sub-divisional Controller 
would withdraw the suspension order if the case pending in court be 
withdrawn by the petitioner. On 18th of May, 1975 the learned Advocate 
for the petitioner wrote a letter to the Subsdivisional Controller, Food & 
Supplies, Jalpaiguri that on an oral prayer made to the Hon'ble Court 
the application under Art. 226 of the Constitution was withdrawn by 
the petitioner, Mahabir Prasad Bansal. Fhe purported order of suspen- 
sion was therefore no longer subjudice before the Hon'ble High Court 
and the entire matter was left open for the authorities for proper ‘consi- 
deration. The allegations centeriog round the purported order of sus- 
pension were wholly nonest and the authority concerned would be pleased 
to consider the entire matter in its correct perspective. Thereafter, on 
6th of June, 1975 the petitioner made representation to the Sub-divisional 
Controller, Food & Supplies, Jalpaiguri’ for, withdrawal of the said sus- 
‘pension. order on the aforesaid assurance. The petitioner being aggrieved 
‘by the refusal of the Respondents in withdrawing the order of suspension, 
“moved the present application under Art. 226 of the Constitution and 
‘obtained the present Rule. Subsequently the petition bas been amended 
and the order of termination of his dealership has been challenged. 


2. Qn 7th.of July, 1970 the petitioner made an application for M.R. 
Dealership at Binnaguri within Dhupguri ;Palice Station in the district of 
Jalpaiguri. On 3rd August, 1970 the Sub-divisional Controller,. Food & 
‘Supplies, Jalpaiguri wrote a letter to ,the petitioner, informing,him about 
‘his appointment as a M;R. dealer. In’ the said letter the petitioner was 
ffurther informed that for the purpose of his appointment, he was 
‘required to obtain a/licence under the West Bengal Kerosene Qjl Control 
‘Order, 1965 and a licence under the West Bengal ,Foodgrains (Licencing 
‘& Control) Order, 1967. He was.also.required to execute an agreement 
-in the prescribed. Model Form and to. furnish security deposit of Rs. -250/- 
‘by Sth of September. 1970. ‘The petitioner „complied with the terms of 
‘the said letter. An agreement was executed on the. Ist ‘of September, 
'1970 between the Governor of the.State of West Bengal and the Petitioner. 
"Thé relevant clauses of the agreement are set aut | hereunder. Clause-17: 
"The District Magistrate .or the Controller with the approval of District 
“Magistrate without assigning any reason and without prejudice to the rights 
sand remedies.of the Government against the Retailer may suspend supply 
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of food.stuffs to the Retailer forthwith and cancel this agreemient in the 
opinion of the Controller, which shall be final if tbe Retailer has failed 
to observe, fulfil or perform any of the terms and conditions on the- "part 
of the Retailer herein contained or to carry out or observe any directions 
given to the Retailer under the provisions of this " Agreement. Clause-18:- 
Notwithstanding anything hereinbefore contained, the District Magistrate 
or the Controller, as the case may be, shall at any time be at liberty in his 
uncontrolled discretion and without assigning apy reason to terminate 
this agreement on giving one month's notice in writing of his inténtion to 
terminate the agreement and the Retailer shall have no claim for loss -or 
damage on that account against the Government and the Retailer ‘sball 
also be at liberty to terminate the agreement after giving similar afore- 
said notice. | l 

3. -Jt is stated by the petitioner that by order dated 8th of February 
1972, Sub-Inspector, Food & Supplies, Gayerkata directed the petitioner 
to keep his ration shop fully closed on Saturdays and closed for half 
day on Sundays. On 8th of July, 1972 which was a Saturday, the 
Sub-divisional Officer, Sadar, Jalpaiguri went to the petitioner's shop 
at about 2-30 P. M. when the petitioner’s shop remained closed, 
The petitioner's ‘man informed the Sub-divisional Officer aceordin- 
gly. Thereafter, on 28th of July, 1972 the petitioner was “served with 
an order dated 27th July, 1972 passed by the Sub-divisional Controller, 
suspending the petitioner's M. R. dealership of Karbala Tea Estate on the 
allegations that Fulchand Agarwala, an employee of the petitioner, re- 
fused to make available Registers and documents to the Sub-divisional 
Officer Sadar Jalpaiguri during bis inspection of the M.R. Shop on the 
Sth July, . 1972 and thereby prevented him from verifying the. allegations of 
maladministration and holding of spurious ration cards. The conduet of 
the employee of tbe M.R. dealer was considered not upto the condition 
of the agreement entered into by the M. R. dealer. Thereupon 
on.5th of September, 1972 a. sbow-cause notice was issued upon. the 
petitioner -calling upon him to sbow-cause why his M.R. dealersbip should 
not be cancelled or any other disciplinary action should not be taken 
against the petitioner. In tbe said show-cause notice three charges were 
mentioned. Petitioner was asked to.submit his explanation on the above. 
charges within seven days from the date of receipt of the said. notice. The 
charges against the petitioner were.as follows :—: 
. (a) His employee refused to produce register and accounts etc. to 
S.D.O., Sadar for verification on 8.7.72 on demand by the said S.D.O. 

(b)..Petitioner served M.R. commodity on 18.5.72. and 20.5.72 
against some ration cardi which had already been cancelled y the Area 
cre cai 1 oe , 

"(c) Petitioner: maintained. fictitious accounts s as ils: noted i in eash^ 
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memos which in some cases did not tally with those noted in the sale, 
register. 

The petitioner AN to the said charges. Butin view of the interim 
order passed in previous CR. 7671 (W) of 1972, no furtber action was 
taken in the matter. 

4. An affidavit-in-opposition on behalf of the resondents has been 
filed and affirmed by Pradip Kumar Chakraborty, the Chief Inspector, 
Food & Supplies Department, wherein, it is stated that after the petitioner 
intimated the withdrawal of the Rule, being C.R No. 7677 (W) of 1972 
the entire case records of the petitioner was forwarded to the 
Dy. Commissioner, Jalpaiguri being the final authority for dealing with 
the said order of suspension and/or charges against the petitioner, as 
forwarded by his memo No. 3992 dated 26.6.75 and the respondent No. 
4the Deputy Commissioner of Jalpaiguri after scrutinising the records 
relating to the charges and after considering the reply to the show-cause 
notice as submitted by the petitioner, duly approved the termination of 
the dealt of the petitioner in terms of Clause 18 of the Agreement 

On 4th of February, 1676 the petitioner filed an application to 
gayeng the prayer portion of the writ petition by adding the order of 
termination of MR dealership of the petitioner dated 15th September, 
1975 as passed by the Deputy Commissioner, Jalpaiguri.  Itis stated in 
the said petition that the petitioner for the first time came to know about 
the order of termination of his MR dealership which was disclosed in the 
said affidavit- -in-opposition filed on behalf of the respondents. 

6. Mr. Bose, ‘appearing on behalf of the respondents has raised 
a preliminary objection. Itis however contended that the appointment 
of the petitioner as a “dealer” in a modified rationing area is not regula- 
ted by any statutory Rationing Orders framed under the Essential Com- 
.modities Act, -1950 but by an Agreement executed by the Dealer and the 
Controller of Food & Supplies on behalf of the Governor of West Bengal 
In terms of Clause 18 of the said Agreement petitioner’s dealership can 
be terminated. In the present case under that clause petitioner’s dealer- 
ship has been terminated, The Agreement is a self-contained contract. 
According to Mr. Bose, the petitioner cannot enforce contractual right in 
a proceeding under Art. 226 of the Constitution. 

' 7. Mr. Moitra, appearing on behalf of the petitioner, contends 
that in the present case the Deputy Commissioner, Jalpaiguri did not 
actually terminate the petitioner's dealership in terms of the contract 
although reference has been.made inthe impugned order to the said 
Clause 18 of the Agreement. The Deputy Commissioner terminated peti-. 
tioner’s.dealership- on the basis of a perverse report made by the Contro- 
ller of Food & Supplies without holding any enquiry into the charges 
framed against the petitioner. Further, the petitioner had not been given 
any reasonable. opportunity either of being. heard before such -decision 


c 
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` was fnade by the authorities or allowed to’ siis ay representation. ‘It 
, appears from the Annexures to the affidavit-in- opposition filed on behalf of 
the respondents "that the Controller took into : ‘consideration : ‘some ‘extfa- 
neous matters which had nither any relevancy to nor any ‘bearing: on the 
a charges: made ' against the 're'itioner. - It is urged'that when the rights of 
| the petitioner to carry” on business under the licences issued" under ‘the 
statutory ‘order were Prejudicially affe&ted ' by an administrative -decision: 
made. objectively’ and not.in- tetms ‘of the Contfact; ‘in that case the peti- 
tioner’ 8 remedy under Art. 226 of the Constitution is not barred. 


^& ~“ Normally, contractual ‘obligations’ éandot be énforced in a ` pro- 
' ceeding under Art. 226 ‘of the Constitution. The word “contract”. has 
"a technical meaning, namely, “A inutüal ágreetnent between two or more 
parties that something shall'be done'or foreborne by both, also a writing 
" in which ‘the terms ‘of the bargain’ áre' included ; slaw 5 ;:'an agreement 
l “enforceable: at law”. l | 


| `g, In (0, Har “Shankar v. The Deputy” Excise & Taxation Ommi- 
“'ssioner & ors, TAIR” 1975 SC 1121, the. appellants were - unable to meet 
their obligations fo deposit ‘thé entire’ dniount of ‘bid money in an-auction 
. for granting the right. to sell Goüritry ‘liquor atthe.""Town hall veid”, 
, and “Kailash Chowk "Vend", Lüdbiana.' ‘Under the conditions of the 
4 auction ‘the said amount fell in ‘arrears. They. filed'a writ * petition: under 
Art. 226 of the Constitution arid prayed fora direction for quashing -the 
, auction and" that" the "fespondénts bé “restrained! from .enforcing the . 
. ‘obligations ‘arising under ‘the terms ard conditions of the auction.’ The ` 
Supreme Court held that a writ petition is not an ‘appropriate remedy ‘for 


impeaching’ the validity of contractual obligations. 


“10. Ta (2) - Srinath Singh v. S. K.' Bhattacharji & Ors: AIR_ 1973 
Cal. 28, a-similar prélimidary objection was raised by the respondentsin 
a similar proceeding. ' In that casé’ the Court foünd that'.the |) Agreement 
7 was n not complete i in itself i in all fespects though‘it provided under. clause 

17 of tho’ Agreement for its" autdmatic’ termination” but for its other 
terms ‘and conditions reference had to be mace to the Rationing '- Order. 
Accordingly, it was held that whén @ public authority arbitrarily in exer- 
_ cise of its Statutory’ ‘powers abridged the right of a:person which had. its 
source in a contract, the ‘aggrieved ' party was competent to ‘enforce. such 
uo right in'a writ petition. 


In (3) “Jagdish Gupta v. The Directot of Rationing: & Ors.) AIR 

1975 Cal 471, this court held that ‘the power of suspension indenpard 
3) ptoviso of the West Bengal Rationing’ Orders; 1964 éould be~exer- 
“cised without hearing the party cobcernéd but the final' order : could «not 
„abe Pasied | ‘without giving an opportunity to the party tó show-cause 
P against the proposed order: | A petition : under: Ait."226 is available. even 


li 
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« though the aggrieved person’s appointment. asa dealer was under a 
< contract. 


1 i2.. Mr, Bose, .SQught to distinguish | the ,8bove two cases on the 
ground that in both the cases , the petitioner's appoibmént ‘though under 


; a contract was regulated | or governed by West, Bengal Rationing "Orders 


^ 


which were statutory. So, when there was non- compliance or violation 


. ofthe said statutory. provisions, in that case, a remedy under Art. 226 
. of the Constitution was not barred. 


:43. In (2), D.F.O, South Kheri v, Ram Sanehi Singh, AIR 1973 SC 


5 205, the Supreme Court held that where the right to relief, though aris- 
. ing from a breach of contract is claimed | against arbitrary and unlawful 


> 


action ,on the part of a, public authority entrusted with statutory powers, 
a writ under Art. 226 of the Constitution is maintainable. 
| +314. In (5) K.N. ,Guruswam), y. Syate of Mysore, AIR 1954 SC 592. 
t the Supreme Court held that a writ petition was maintainabie as the 
appellant was interested in those contracts. and had the right under the 
. Jaws of the State to receive the same treatment’ and being given the same 
chances, as anybody else. 

1-15. In (6) Daya ,.Swarup v. State of Punjab, AIR 1964 Punjab 533, 
it is held that, where a right though initially found'o: ona Contract is prote- 
cted and, regulated by statutory proyisions, their violation by ‘a statutory 
body can be enforced by an, ‘aggrieved party. by a petition under ‘Art. 

> 226, particularly, when approach to the Civil Courts, assuming such appro- 


,. ach to be permissible cannot, ‘afford an equally, efficacious and speedy 


. remedy. 

+ 16. The, egal position, emerges. from. the ratio, of the aforesaid 
decisions seems to be that; (a) to enforce « or avon a contractual oblig- 
ation no writ-of mandamus ig available, (b). such writ is also not available 

. if apy action is taken within the terms of a contract, (e) where licence of 
a dealer in a modified rationing area is terminated in terms of Clause 18 
of the Agr. ement or supply of “food stuff” is suspended oi the Agreement 
is cancelled in terms of clause 17 of the Agreement without stating any, 

. reason or without, taking. recourse to any quasi-judicial proceeding, in 


. , such à case the dealer. has Do, Tight to move this Court under Art. 226 of 


the Constitution. 


*. 17. On the other hand, (a) where the dealership itself is “suspended”, 
(b) the ration cards are de-linked, (c) the , dealership is terminated or 
cancelled upon a finding that the dealer | is guilty of the charges framed 
against him, jn those cases, the aggrieved person is competent to invoke 
the, Constitutional Writ Jurisdiction of this Court under Art. 226 of the 
Constitution on the, ‘allegation of Wiolation of the principles of natural jus- 


tı, tice or ona challenge to the decision ‘of the authorities as malafide, perver- 


ge 


$e Or,as being based on no material or as such that no reasonable person 
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would arrive at on the basis of the material. which was before. the 
authority concerned. : 

18. Admittedy the dealer of a modified rationing area is. not 
governed by any statutory Rationing Orders 'and his dealrsehip may 
be cancelled or terminated in terms of Clauses 17 and 18 of the Agree- 
ment. The point for determination in this Rule is, whether the dealer- 
ship of the petitioner had been terminated in terns of the contract or 
outside the contract; or, in other words, whether such termination was 
the result of an Gbisitive decision taken by the public authority adopting 
a quasi-judicial proceeding against the dealer. 

19. The framing of charges, issue of show cause, notice considera- 
tion of the reply to the show-cause, holding of an enquiry and arriving at 
a decision upon the report of the Controller do not partake to any of the 
terms of the contract. Clauses 17 and 18 of the Agreement do not. cont- 
emplate any quasi-judicial proceedings to be initiated against the dealer 
to find out the violation of any term of the Contract. It is abundantly 
clear that in the instant case the authority concerned followed a quasi: 
judicial procedure. But at the same time it did not hold any. enquiry 
and afford any reasonable opportunity to the petitioner before he was 
found guilty of the charges. Suspension of "supply of food stuffs" 
the dealer in terms of Clause 17 of the Agreement and suspension pe 
dealership" is not the same thing. Order of suspension of dealership 
affects the petitioner's other rights, viz., his right to carry on business 
under otherstatutory Orders viz. the.Kerosene Licence Order. But 
such rights are not affected if the supply of “food stuff” is only suspended 
as provided in Clause 17 of the Agreement. 

20. In (2) Srinath Singh's case (AIR 1973 Cal. 28) it was contended 
on behalf of the respondents that de-linking of the, Ration Cards could , be 
made under the rules. In the Agreement there is no provision for de- 
linking. It has been held by the Supreme Court in (7) K. P. Choudhury ». 
State of Madhya Pradesh, AlR ' 1967 SC 203, that in view of Art. 299 (1) 
of the Constitution there can be no implied. contract because if implied 
contracts between the Govt. and other person were allowed, they would, 
in fact make Art. 299 (1) useless. ` So, there could not be any implied 
condition of de-linking of Ration Cards within the ''suspension of food 
stuff” as provided in clause 17 of the Agreement. 

21. In (8) M/s. Erusion Equipment & Chemicals Lid. : v. ‘State of 
West Bengal, AIR 1975 SC 266,. the Supreme Court held that black 
listing has.the effect of preventing a person from the privilege and adva- 
ntage of entering into lawful rationshop with the Govt. for purposes of 
gains. The fact thata disability is created by the order of black listing 
indicates that the relevant authority is to have an objective satisfaction.. 
Fundamentals of fair play require that the person concerned should be 
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given an opportunity to` represent his case before he is put on the black 
list. . "S 

22. Where the Government instead of taking recourse to the cont- 
tact, chooses to hold a departmental enquiry to prove the guilt of the 
dealer and after being sausfied objectively that the dealer is guilty of 
malpractices, thereafter cannot fall back upon the contract and terminate 
the licence in terms of Clause 18 of the Agreement. Such termination 
may create a disability upon the petitioner to-earn his livelihood and 
pursue his business. Such a decison casts a slur, an aspertion on the 
conduct of the petitioner as a business man. Be that as it may, he should 
be given an opportunity to defend his case before such decision is taken. 

23. Itis urged by Mr. Bose that the procedure adopted by the 
Controller is purely of an exploratory nature. What the Controller has 
to do is, to find out for his own satisfaction whether the dealer has 
acted in contravention of conditions enumerated in the Agreement. 


- 24 An investigation when it is conducted for the purpose of 
informing the mind of the authorities whether on the basis of the 
materials collected against the dealer his licence could be terminated 

or caneelled either under Clause 17 or 18 of the Agreement, in that investiga- 
tion there is no hs between the dealer and the Controller. The re- 
port of such investigation is neither a decision nor an administrative order 
which : affects prejudicially the rights of the petitioner to carry on his bu- 
‘siness The question of violation of the principles of natural justice also 
does not arise in such an investigation. But where a show-cause notice is 
issued after framing charges against the dealer calling upon him to show 
cause why his dealership should not ‘be cancelled or any other discip- 
linary action as may be deemed necessary should not be taken in that 
case it is implied that be bas a rigbt to adduce evidence to disprove the 
charges on the basis of which an action agaipst him is proposed to be 
taken, The expression “show-cause’ connotes an opportunity of lead- 
ing eviderce in support of tbe contentions of the person concerned and 
in controverting such allegations as are made against him. In the pre- 
Sent case since a show-cause notice was issued, rules of natural justice 
and fair play must be observed, 

'25. The report along with the orders of the Respondent Nos. 2 
and 4 have been disclosed in Annexure to tbe sffidavit-in-opposition ` filed 
‘on behalf of the respondents. After the withdrawal of the Civil Rule No. 
7671 (W) of 1972, the matter was placed before the Sub-divisional Con- 
troller, Food & Supplies, Jalpaiguri. In h.s note dated 24th of June, 1975 
the said Sub-divisional Controller said that the dealer concerned denied to 
Lave done anything wrong or bad any gross irregularities as charged in the 
show-cause notice issued to him. Moreover, he stated that his shop was 
closed in full ag per departmental: instructions and his employee was not 
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authorised, to act | on his behalf Dp: *fects, irregularities; if any, may bà Sot- 
utinised by any competent € Chief Inspector or the déaler may be allowed! a 
hearing, jf deemed necessary. The ration cards of thé suspended’ deàlér^ 
were tagged with Sri T. K Barua (but now there i is no existente of any’ 
ration card in the said shop). It is now to be considered if the dealer'con-.- 
cerned Should be reinstated after vacating the suspension order,'in view of 
hig prayer dated 6.6. 15 as, he has voluntarily withdrawn the case in the 
Hon'ble, High Court and has already been’ sufficiently puhished for - Keep- 
ing, him under suspension for over three years. ‘Tn case he is reinsta~ 
ted, ' he shall, have „to be allowed with some ration cards of other adj- 
acent shops after being de-linked | as there is no existence of any ration 
card in the guspended M. R. dealer’ s shop at Binnaguri tagged with T. K. 
Barua, M. R. dealer. - That note. was placed before the District Controller 
who by his ọrder dated 1. 7.75 referred the same to D.C., Jalpaiguri. The 
Deputy Commissioner by his order dated 4.7.78 again sént back the file to 
the District Controller, to have his views in the matter. It appears frond 
the note of the Controller d dated J July 14, 1975 that his scrutidised the char- 
ges. on the materials available on record. As regard chidrge no. 1 the Con: 
troller was of opinion 1 that in view of the affirmation of Sri R. K. Basu, F. 
.& S, Jalpaiguri by an 1 affidavit the explanation of the dealer that it was d 
Saturday weekly day of closure was not acceptable. He, however, accepted 
the dealer’s explanation that his employee was not Bis: authorised repre- 
sentative, so he did not leave Registers and accounts tó ths eabployes. 


26. As regard charge no. 2 he found that the explanation of the dealer 
that he was aware of the fact that the relevant ration cards were cancelled 
was, not "acceptable in view of the weekly returns for the week from 24.4.72 
to 29.4.72 submitted by the dealer himself Whereif he àdmitted cancella- 
tion of the cards. As regard charge no. 3 he found that the dealer admi- 
tted in his explanation that these were bona fide rhistakes. 

There is no charge : against ‘the’ petitioner that he Vidlated the 'hoticè 
of the area Inspector and did not close the shop ¢ on Saturday. The charge 
against him, was x his employee refused to prodüce registers and &ccou- 
nts etc. to S.D. for ‘verification. The Contrdller accepted the expla- 
nation, of the. petitioner. So, on the face of the records, it appears that 
the petitioner was found guilty of a charge which had not been framed at 
all agajnst the petitioner. 

27. The petitioner "himself" admitted that' it Was a bonafide mistake 
with respect to the charge no. 3, So, only the charge no. 2 was found to be 
proved against the petitioner. It further " appears froin the notes that the 
Controller took into consideration Some éxtrancous matters, He ‘thas ‘said 
in his note that during the dealer’s suspension for such a long period, the 
ration cards of h his shop were tagged ‘with the nelghbouring shop of T. K. 
‘Barua but there was no éxistence of thé cards of that skop. 'The District 
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Controller concluded his report in saying “In view of all the facts above 

‘and in view of the charges having been established against the suspended 
dealer, his dealership may be terminated under Clause 18 of the Agreem- 
ent, Thereafter, the Deputy Commissioner, Jalpaiguri shought the opin- 
-ion of the Government Pleader whether the action suggested by the District 
Controller would not in any way interfere with the High Court’s order. 
The Government Pleader on 27th July, 1974 remarked, ‘lawyer of the dea- 
ler has informed the S.D.O. that the suspension order is no longer subju- 
dice as the application has been withdrawn. It seems that the Depart- 
ment is not in need of appointing a dealer. Thatis, however, a different 
issue, In view of the fact that the High Court case has been withdrawn, the 
department may take such action as may be justified on the facts. There- 
after the opinion was placed before the Deputy Commissioner and by his 
order dated 15th of November, 1975 the Deputy Commissioner approved 
the action as suggested by ‘he District Controller, Food & Supplies in his 
note dated 14th of July, 1974. "E 

28. In the affidavit-in-opposition affirmed by Pradip Kumar Cha- 

kraborty, Chief Inspector of Food & Supplies, reference has been made to 
the public complaint against the distribution of rationed and controlled 
commodities by the petitioner to the S.D.O. and also the report of the Sub- 
divisional Controller, Jalpaiguri against the petitioner dated 10.7.72. The 
District Controller, however, nowhere in his report made any reference 
to such public complaints and report of the Sub-divisional officer. It is 
not disputed that the public complaint and the report of the Sub-divisional 
officer upon which the charges were framed against the petitioner were not 
made known to the petitioner before such decision was taken by the autho- 
rities, [t appears that both the Sub-divisional Controller and the District 
Controller were of the view that in case the petitioner was reinstated then 
some allotments have to be made with some ration cards of other adjacent 
shops after being de-linked. Consideration of those aspects, in my view, have 
got nothing to do with violation of any term or condition of the Agree- 
ment. In paragraph 21 of the affidavit-in-opposition itis stated that the 
petitioner was found to be guilty for committing gross irregularities in 
dealing with rationed commodities and acted adversely and prejudicially in 
the public interest. 

29. I have already said that the authorities are-competent to cancel 
or terminate the dealership either under Clause 17 or 18 of the Agreement 
without stating any reason. It is not necessary for the authorities either 
to issue a show-cause notice or hold an enquiry. But after framing charges 
against the petitioner, suspending him for the last three years, thereafter, 
without holding any enquiry into the charges and without giving any reas- 
onable opportunity to the petitioner to represent his case before the autho- 
rities, the District Controller upon considering some extraneous matters 
holding the petitioner guilty of charges, could not terminate the petitioner’ 
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dealership in terms of Clause 18 of the Agreement. In my opinion, the said 
decision of the District Controller is perverse. It is based upon no evide- 
nce and there has been violation of the priuciples of natural justice. The 
Deputy Commissioner, Jalpaiguri, did not apply his mind. He simply 
approved the action suggested by the District Contro}ler, Food & Suppli- 
es. Therefore, in my opinion, the impugned order of termination of the 
petitioner’s dealership must be quashed. 

30. In the result, this-Rule is made absolute. The impugned order 
of termination of the petitioner's MR dealership passed by the Deputy 
Commissioner, Jalpaiguri dated 15th September, 1975 is quashed. Let a 
Writ of Mandamus be issued against the respondents commanding them 
not to give effect to the said order of termination. There will be no order 
for costs. 

31. This order, however, shall not prevent the respondents to hold | 
an enquiry into the charges already framed against the petitioner. In 
that case the authorities must give the petitioner’ opportunity of being 
heard and allow him to place materials in support of his defence. 


N. C. S. S 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Tarun Kumar Basu and Mr. Justice 
Manash Nath Roy i 
Decision : March 26, 1976 : 
Mohini Mohan Biswas... a ... Appellant 
Versus 

Union of India & Ors.. Respondents* 

Railway Establishment. Code, Rules 1712, & 1713, 1731 & 1732— 
Personal hearing, at- appellate stage, if mandatory—No obiligation on 
disciplinary authority to record order like judicial tribunal —Procedure in 
disciplinary proceeding under Rule 1712. 

Under Rules 1731 and 1732, of the Raiiway Establishment Code the personal 
hearing at the appellate stage will have to be asked for and in the absence Of such 
prayer, the authorities concerned have no obligation to give such personal heairng 
to the delinquent. 

Considering the language of Rules 1712 and 1713 of the Code, its appears that 
not only the inquiry procedure as laid down in Rule 1712 will have to be followed but 
the mandatory provisions of, Rule 1713 must also be observed by the Disciplinary -Au- 
thority, provided it is not the Inquiring Authority, Furtb T, such Authority is required 
to consider the records of the inquiry and also to record its findings on each charge 
and the more so when claims, as in the present case, have been made, But in making 
such determination, the Disciplinary Authority is not required to record an elaborate 
order discussing the evidence, the facts and circumstances established at the depart- 
mental enquiry in the manner of a judicial tribunal. Althóugh it is not. incumbent 


*F, M. A. no. 324 of 1971. 
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upon the Disciplinary Authority to write out a Judgment like a judicial tribunal but 
all that is required is that the application of its mind to the facts and circumstan- 
Ces Of each case must be apparent from the record and if such authority merely 
Opens the order with the words “on a careful consideration of the report ...... "as in 


Cases referred to: 


(1) Haridas Sarkar v. Union of India, (1969) 73 CWN 656 
(2) N. R. Mitra v. Union of India, an unreported decision of P. K. 
Banerjee, J. dated 3.10 69 in C. R. no. 224 (w) of 1967 
(3) Gouri Sankar Prosad v. Union of India, an unreported decision of 
Sabayasachi Mukharji, J. dated 10.11.70 in C. R. no. 2629 (w) of 
1966. ` 
(4) Union of India v. Sashi Bhusan Biswas, AIR 1970 Cal 545 
(5) Union of India v. K. Rajappa Menon, AIR 197v SC 748 
Sadhan Gupta, Mrs. Manjuri Gupta and Gopal Chandra Mukherjee 
et jue m ...for the Appellant 
-Ajoy Kumar Basu... x ...for the Respondents 
The judgment of the Court was as follows : 


Roy, J.: This appeal is directed against the judgment/Order dated 
28th May 1970, made in Civil Rule No. 2983 (W) of 1965, by P.K. Baner- 
jee, J. The learned Judge by the said order has discharged the Rule. 

2. Theappellant was initially appointed as a Commercial clerk 
under the Darjeeling Himalayan Railways and after the merger of the 
same with the Assam Railways, be was permanently appointed as a Tally 
Clerk, in the scale of Rs. 40-1-50-2-60/-. Such appointment was made at 
the instance of the Divisional Personnel Officer, Assam Rail Link Project. 
Kurseong. In his petition, the appellant has mentioned series of inju- 
' stices caused to him and he has also given particulars of various instances 
of harassments and humiliations meted out to him, for the purpose of 
establishing malafide intention of the authorities concerned, in the matter 
of taking the impugned action against him. 


3. Theappellant has stated that since all his representations failed, 
he was compelled to filea case on 30th April 1964, before the Deputy 
Commissioner, Darjeeling, under the provisions of the Payment of Wages 
Act and in the said procecding, he got an Award on Sth November 1965, 
for necessary increment. He has alleged that the said case was fixed 
for hearing on 25th July 1964 and he duly obtained four days casual 
leave from the Station Superintendent, Katihar, on the basis of an appli- 
cation dated 18th July 1964. The appellant həs further stated that on 
21st July 1964, he also prayed for a memo sparing him from 
duties for the purpose of proceeding to Darjeeling but the said Station 
Superintendent, instead of granting necessary permission, informed him 
that he will have to attend Gauhati Court on 24th July 1964 and as such, 
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requested him further to get his case before the Deputy ‘Commissioner 
“concerned adjourned and he was further directed to appear before the 
Assistant Commercial Superintendent, Katihar, for obtaining a second class 
pass, for enabling him to go to Gauhati. It has been alleged by the 
appellant that pursuant thereto, he duly presented himself for the necessary 
second class pass and he was directed by the said Assistant Commerciel 
Superintendent, to meet the- Head Clerk of the Genera] Section, for 
obtaining the pass. The appellant has alleged tbat the Head Clerk in 
his turn, instead of issuing a second class pass, granted a third class pass 
.to him, stating that he was not entitled to a second class pass. It has 
-further been alleged by the appellant that since a second class pass, as dir- 
ected, was not issued, he in his turn, returned the third class pass as, soon 
as he received the same and thereafter, neither the said third class pass nor 
a second class one, as was directed to be issued, has been returned to him 
and the happenings as aforesaid have been duly informed to the Station 
. Superintendent, Katihar, by létter dated 22nd July 1964. It may be ment- 
-ioned that for want of a proper pass, the appellant could not go to Gauha- 
ti and he has further alleged that in fact he did not refuse the memo in 
question but he in his turn after receipt, returned the same for the issue 
of a second class pass. l 
4. However, on 25th July 1964, the appellant was served with an 
order of suspension without assigning any reason and there is no dis- 
pute that he made a representation, pointing out the infirmities of the same, 
Thereafter, a charge sheet was issued by the District Commercial Superi-, 
ntendent, N.F. Railway alleging that on 22nd February : 1964, the 
` Station Superintendent, Katihar sought to serve a notice requiring him. 
. to attend the Gauhati Court on 24th July 1964, but he refused to accept 
the same and as such disobeyed the Station Superintendent's order. The' 
appellant has alleged that the said charge sheet was issued by an authority, 
who is an officer below. the rank ofhis appointing authority, viz., the 
Divisional Commercial Superintendent. The appellant has not only 
denied the validity and the very basis of the issue of the said charge 
-~ Sheet, but he has also denied the bonafide character of the same. The 
appellant has in fact contended that on 22nd July 1964, no order directing 
him to attend Gauhati Court, was served on him and in fact, on 21st July 
1964 the memo in question was- served. He has further alleged that he 
never refused to accept the same and in fact, after due acceptance of 
the same, he had returned the same for the issue of a second class pass, 
but in.fact he has not been favoured with the same. In fact he bas 
contended that he was waiting for the necessary pass to goto Gauhati 
and, there was or has been no neglect or laches on' his part. — — 
5. Then, there was an enquiry in the matter and the appellant has 
alleged thatatthesaid enquiry definite charges in 'writipg were not duly 


1976 6) CLJ] Mohini Mohan Biswas v. Union of India 93 


framed in terms of the requirements of the Railway Establishment Code 
and more. particularly of Rule 1712 (5) and the sub-rules thereunder. 
However, he duly attended the -enquiry even inspite of his objections and 
it appears that the enquiry officer made certain findings on the question 
of appellant’s purported inaction in not accepting the notice or the fact 
of service of the same on 21st July 1964 or the subsequent offer of the 
same along with the pass on 22nd July 1964, In fact the enquiry officer 
has held to the following effect : 

“The staff concerned took the plea that when be reported to SS 
Office in the evening. On 22.7.64 on his return from DCS's oflice with 
the report that he was not provided with a 2nd class pass, the SS/KIR 
did not ask him for the 2nd time to attend Gaubati Court on 24.7.64, 
with the original 3rd Class pass issued in his favour. The Station 
Clerk concerned at KIR, however, stated that on 22.7.64 the TRC. 
“corcerned was again asked to proceed to GHY on 3rd Class pass No. 
23047 which was first offered to him on 21.7.64, but the Stn. clerk 
could not produce any documentary evidence to prove that he offered 
the original sparing memo and the 3rd class pass to Shri M.M Biswas 
for the 2nd time of 22 7.64. 

This refusal of duty by the Sr, TRC Sbri M-M Biswas was repor- 
ted by SS/KIR under his confidential letter No. Court—1/64-GHY of 
22.7.64 to DCS/KIR (N) stating that he flatly refused to accept the 
sparing memo and the 3rd class pass No. 23047 stating that he was 
entitled to a 2nd Class pass. He was sent to DCS's: office on 22.7.64 
to obtain a 2nd class passif he was actually entitled to, but he was 

, returned from office with an endorsement on SS/KIR's memo that he 
was not entitled to a 2nd class pass. Subsequently he did not accept 
the 3rd class pass and the sparing memo to attend court at Gaubati." 


But even inspite of such findings, the enquiry, officer found the appellant 
guilty, as he found him responsible for his refusal to accept the sparing 
memo on 21st July 1964 and the third class pass for attending Gauhati 
Court on 24th July 1964. Such findings, the appellant has alleged to be 
perverse and absolutely contradictory to and inconsistent with the findin- 
gs of the enquiry officer. However, on the basis of such findings, the 
District Commercial Superintendent, Katihar, by memo dated 18th May 
.1965/2nd June 1965, informed the appellant that the ebarge were proved 
and he has come to the. provisional conclusion that the appellant was 
not afit and proper person to be retained in service and as such 
he -should be removed and thus he asked the appellant to show 
-cause why, he should not be removed from service. The appellant, 
amongst others, has also contended the said order to be void, as the 
Disciplinary Authority not being the Inquiring Authority, did not record 
itsfindings on the charges in. terms..of Rule 1713. of. the said . Code. 
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The appellant has further alleged that his representation was neither heard 
by the District Commercial Superintendent nor he was given any personal 
hearing and as such there was not only violations of principles of natural 
justice, but such aetion was contrary to the provisions of Article 311(2) 
of the Constitution of India. There after, by anorder dated 25th September 
1965, the appellant was directed to. be removed from his services with 
effect from Ist October 1965. Such order, the appellant, amongst others, 
has alleged to be also violative of the provisions of the said Code as the 
same was never communicated to him duly. 
6. From the said order of removal, the appellant preferred an 
appeal contending that the charges were not duly made out and the find- 
ings of the Enquiry Officer were contradictory and he was not afforded 
due and reasonable opportunities, inasmuch a3 he was not allowed proper 
representation of his case and to cross examine the witnesses or to 
examine the records used against him. It further appears that by a com- 
munication dated 7th April 1966, the order removing the appellant was 
confirmed. There has of course been claims and counter claims and alle- 
gations of not receiving the said order by the appellant. However, 
against the said order, the appellant preferred a further appeal to the 
General Manager, M. F. Railway and since nothing was done in the 
said appeal, he moved and obtained the connected Civil Rule, which as 
stated hereinbefore, was discharged. The learned Trial Judge has obser- 
ved that since it has been found in the departmental proceeding that the 
appellant was not entitled to a second class pass but was entitled to a 
third class one and as such his refusal to attend Gauhati Court was 
improper, so it cannot be held as argued before him, that the findings 
of the enquiry officer and the charges were not the same thing or that the 
appellant was found guity of the charges not levelled against him. 


7. In this appeal, Mr. Gupta appearing in support of the appeal, 
has contended after relying on the report of the Enquiry officer and the 
charge sheet, that in fact the appellant has been found guilty for allegations 
for which he has never been charged or could be charged and since there 
was or has been substantial difference between the said report and the ulti- 
mate findings and the charge sheet in question, so the entire proceeding 
should have been quashed by the learned Trial Judge. He has further 
submitted that the appellant has further been found guilty of gross insub- 
ordination, i. e. a, charge for which he was not charged. In any event, 
Mr. Gupta submitted that the learned Trial Judge, in the facts and circu- 
mstances of the case failed to appreciate that there was no basis for the 
charges as levelled ‘against the appellant, as there was no question or 
occasion of his refusing to accept the order and the more so when the 
Railway Authorities in their turn have in fact failed to provide any pass 
to him, after the pass as supplied to him, was returned for good, bonafide 
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and sufficient reasons. Mr. Gupta further submitted that in any event the 
entire procedure inflicting the punishment on the appellant has been 
Vitiated for non-compliance with the formalities of the Inquiry procedure 
as mentioned in Rule 1712 of the said Code and the more so when there 
has admittedly been non-compliance with the several clauses of sub-rule 
(5) of the said Rule 1712, as the records of the enquiry amongst others 
do not include the documentary evidence considered in the course of 
the enquiry and the orders, if any, made by the Disciplinary Autho- 
rity and so also those of the Inquiry Authority, It has further been 
contended that as the Disciplinary Authority, in the instant case, was 
admittedly not the Inquiring Authority, so there was or has been non- 
compliance with the mandatory provisions of Rule 1713 of the said 
Code. Mr. Gupta, on instructions, submitted that the aforesaid grounds 
were duly argued before the learned Trial Judge, but unfortunately the 
judgment impeached, is silent on those points. He, however, submit- 
ted that in any event, since those are points of law and the relevant facts 
are available on the pleadings of the parties, they can be argued now 
and the more so when they go to the root of the matter and have been 
specifically taken in the grounds of appeal. Mr. Gupta, ‘relying on 
Rules 1731 and 1732 of the said Code further sought to argue that the 
impugned determination was bad, as personal hearing at the appellate 
stage was not also admittedly granted to the appellant. But he, in his 
usual fairness, admitted that such hearing was never asked for by the 
appellant. We are of the view reading the Rules as quoted hereinbefore 
that such personal hearing will have to be asked for and in the absence of 
such prayer, the authorities concerned, have no obligation to give such 
personal hearing to the delinquent at the appellate stage. 


8. Mr. Ajoy Kumar Basu, appearing for the Respondents first pla- 
ced Memo No, 1/64 GRY dated 21st July 1964 (Annexure ‘H’), where- 
by the appellant was informed to attend Gauhati Court on 24th July 
1964 and also to attend at the office of the Assistant Commercial Super- 
intendant, Katihar for the purpose of collecting a second class pass and 
the appellant’s reply (Annexure ‘I’) and contended that since in the 
said reply, the appellant has given the ultimatum to the effect that he 
would not be in a position to go to Gaubati with the third class pass as 
offered there has been a virtual refusal to carry out the orders by the 
appellant and as such, even if there is some  discripancy in the 
proceeding as submitted, there would be no justification in interferring 
with the determinations as made. He further submitted that even 

“if a second class pass as claimed by the appellant, was not supp- 
lied as a Railway Servant, it was his obligation to proceed to 
Gauhati even with the third class pass, for the protection of the inte- 
rest of the Administration and then te have the dispute settled. Such 
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action, Mr, Basu has submitted to bea gross dereliction of duty and.a 
case of insubordination. These submissions of Mr. Basu, according ta: 
us are of litle substance, since we are of the view that there was. in 
fact no refusal to ‘accept the order dated 21st July 1964 by the appel- 
lant, For all practical purposes, he accepted the said order but returned 
the same for clarification or in that event for the purpose of issuing, a 
second class pass as directed. There is also no dispute that the apppellant 
was directed to collect a second class pass and as such instead of that 
when he was offered a third class pass, it was not unnatural that he 
would have a reasoanable doubt in his mind and assuch he has not 
done anything -wrong in asking for the required second class pass. It is 
also an admitted fact that there is no evidence that on such return of 
the pass in question the appellant was further supplied with a second 
class , pass as claimed or even a third alass pass for the purpose of proceed- 
ing to Gaubati and which the Respondents have alleged to be made ava- 
ilable to the appellant. Thus we find that the fiadings of the Enquiry 
Officer that the appellant was responsible for his refusal to accept the 
sparing memo dated 21st July 1964 and the third class pass for attending 
Gauhati Court, have no basis or any reason whatsoever. Furthermore, 
such findings are also at variance with the charge sheet which. speaks 
that the appellant, while functioning as Senior T.R.S, at Katihar, on 
22nd July 1964 refused to accept memo signed by the Station Superinten- 
dent Katihar, whereby he was asked to go to Gauhati on 24th July 1964. 
Apart from the apparent inconsistency in the said charge sheet and the 
finding, it further appears from the recorded findiogs of the Enquity 
Officer that there is admittedly no evidence to show that the memo in que- 
stion was again or ifatall ever tendered to the appellant on 22nd July, 
1964. l 

9. Although the arguments as advanced by Mr. Gupta on the 
provisions.of Rules 1712 and 1713 of the said Code are not recorded in the 
determinations of the learned trial judge but we have entertained them, 
as on being questions. Mr. Gupta, on instructions, informed that those 
points were really argued for and on behalf of the appellant/petitioner 
and the more so when they are really points of law and are available 
from the pleadings and as such would not be a surprise to the Respon- 
dents and all the more when, those points have béen specifically taken 
in the ground of appeal. Mr. Basu, relying on the language of Rules 
1712 and 1713 of the said Code submitted that the arguments advanced 
by Mr. Gupta are devoid of any substance and submitted’ that where thé 
Disciplinary Authority, as in the instant case, has agreed with the findings 
of the Inquiry authority, no fresh reasons were required to be given or 
recorded. In support of his contentions, he first relied on the determina- 
tion in the case of (1) Haridas Sarker v. Union of India, 73 CWN 656, 
where it hag been observed by D. Basu, J. that where the Disciplinary 
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authority agrees with the findings of the Inquiry Officer, he need not give 
fresh reasons and there is nothing in Rules 1713 and 1715 of the said 
Code to lay down any contrary rule. Mr. Basu, also thereafter relied an 
unreported decision of P.K. Banerjee, J. dated 3rd October 1969 in 
the case of (12) N.R. Mitra v.. Union of India & ors., (Civil Rule No. 224 
(w) of 1967) and that of Sabaysachi Mukharji, J. dated 10th November 
1970, in the case of (3) Gouri Shankar Prosad v. Union of India & ors. 
(Civil Rule No. 2629 (w) of 1966), wherein the determinations in Haridas 
Sarker v. Union of India & ors, (supra) have been referred to and followed. 
But the views as expressed by D. Basu, J. himself and the other two detere 
minations as mentioned hereinbefore, seems to have been deviated from 
by 9 Bench decision of this Court in the case of (4) The Union of India 
& ‘ors. v. Sashi Bhusan Biswas, AIR 1970 Calcutta ^45, where D. Basu, J. 
himself, speaking for the Court has observed that Rule 1713 is mandatory. 
It goes beyond the requirements of Article 311 (2) of the Constitution 
and requires the punishing authority to apply his mind to the materials on 
the record over again even when he may agree with the findings of the 
Inquiry Officer. It has also been held in that case that where the 
punisbing authority does not examine the findings of the Inquiry Officer 
upon which the employee was found guilty and does not record his own 
fiadings separately on the charges, his order gets vitiated for non-compli- 
ance with Rule 1713. Thus, in view of the subsequent Bench decision 
of this Court in the case of The Union of India & Ors. v. Sashi Bhusan 
Biswas (supra), to which we also agree, the earlier determinations as cited 
by Mr. Basu are of little help and assistance to the arguments as advanced, 
Thus, considering the language of Rules 1712 and 1713 of the said Code, 
we hold that not only the Inquiry procedure as laid down in Rule 1712 
of the said Code will have to be followed but the mandatory provisions of 
Rule 1713 of the same must also be followed by the Disciplinary Auth- 
ority, if itis not the Inquiring Authority. Furthermore, such authority 
is to consider the record of the Inquiry and also to record its findings on 
each charge and the more so when claims, as in the present case have 
been made. Butin making such determination the Disciplinary Autho- 
rity, as observed by the Supreme Court, in the case of (5) The Union of 
India & ors, v. K. Rajappa Menon, AIR 1970 SC 748 is not of course 
required to discuss the evidence and facts and circumstances established 
at the departmental enquiry in details and write as if it were an order or 
a judgment of a judicial tribunal. Such determination of the Supreme 
Court do not certainly envisage a bald and bare order as in Annexure 
“N”, which has been passed in this case in the following manner :— 


“On a careful consideration of the report and in particular of the 
conclusion reached iu respect of the charges framed against Shri Mohini 
Mohan Biswas (name of the Railway servant) the undersigned agrees 
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' with the findings of the enquiry officer and holds that the charges are 
proved. The undersigned has, therefore, provisionally come to the 
: conclusion that Shri Mohini Mohan Biswas (name of the Railway 
servant) is not fit person to be retained in service and that he should 
- be removed from service. Mohini Mohan Biswas is hereby given an 
opportunity of showing cause against the action proposed to be taken. 
Any representation which he may make in that connection will be 
: considered by the undersigned. Such representation, if any, should be 
made in writing and submitted so as to reach the undersigned not 
later than 25.5.65." 
We are of the view. that although the Disciplinary Authorities are not 
required to write out a judgment like a judicial tribunal {but the applica- 
tion of their mind to the facts and circumstances of each case must be 
apparent from the very record and if such authority merely opens the 
order with the words “on a careful consideration of the report............” 
as in the instant case and as submitted by Mr. Basu, would be enough ` 
or sufficient compliance with the requirements of the said Rule 1713. 
` 10, In view of the above, this appeal should succeed and the appeal 
i$ thus allowed, the judgment/order of the learned trial Judge is set aside 
and'the Rule is made absolute, There will however be no order as to 
costs either in this appeal or in the Rule. S 
11. Leta writ of Mandamus be issued directing the Respondents 
to forebear from giving effect or any further effect to the order of rem- 
oval dated 25th September, 1965 (Annexure “O”) to the petition and to. 
act on the basis thereof. 


12. This order will not prejudice the Respondents from procee- 
dings afresh in the matter in accordance with law and if so advised. 
Basu J. : I agree. 


A. S. G. | 


[ CONSTITUTIONAL WRIT JURISDICTION | 
Before Mr. Justice Tarun Kumar Basu 
Decision: July 15, 1976 
Kali Prosad Poddar... .. Petitioner 
. Versus 
Addl, District Magistrate, Howrah & Ors... ..  Respondents* 


West Bengal Land (Requisition and Acquisition) Act (2 of 1948), Sec. 
3 (2)—Service of requisition order in prescribed manner— West Bengal Land 
(Requisition and Acquisition) Rules 1948, Rule 3—Manner of service of 
orders —Personal service under Rule 3(a)— Whether “Or” in between clauses 
*C. R. no. 5246 (w) of 1976. 
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(a) and (b) of Rule 3 should be read as ‘and’—Scheme under Rule 3, whether 
different from scheme under C. P. C.—Alternative mode of service— Dis- 
eretion of authority in adopting the mode of service, 

The principal contention of the petitioner is tbat as these was no valid service 
of requisition order under Section 3 (2) of the W. B. Act II of 1948 upon the petitioner, 
the said order is unenforceable in respect of the land sought to be requisitioned. It 
is further contended that the expression “or” occuring between clause (a) and clause 
(b) of Rale 3 of the 1948 Rules should be read as “and”, alternately Rule 3 should be 
construed in the same manner and according to the same Scheme as is laid down in the 
Code of Civil Procedure. 

HELD: Section 3(2) of the W. B. Act TI of 1948 read with Rule 3 of the 1948 
Rules eontains a scheme as to the mode of service of orders made under section 3(1) 
or 3(1A) of the Act and the said scheme is entirely different from the scheme under 
the Code The four modes of service as indicated in Rule 3(a), 3(b), 3(c) and 3(d) 
of the 1948 Rules are clearly alternative modes of service. Itis for the authorities to 
decide as to which mode to adopt in a particular case. Thereis nothing to indicate 
that the mode of personal service must first be exhausted before recourse could be 
taken to other modes of service prescribed in Rule 3. The analogy of the Code dges 
not apply. 


Cases referred to : 

(1) Dina Nath Pati v. Upendra Nandan Das Mahapatra, AIR 1924 
Cal. 1004 

(2 Kassim Ebrahim Saleji v. Johurmull Khemka, (1915) 20 CWN 173 
(3) Tripura Modern Bank Ltd. v. Bansel & Co., AIR 1952 Cal 780 
(4) Jhabarmull Dadhwalla v. Bhagatram Serowgif, (1946) 51 CWN 189 
(5) Ramendra Nath Ghosh v. Commissioner of Income-tax, 66 ITR 414 
(6) A. M. Allison v. B. L. Sen, AIR 1957 SC 227 
(7) Government of Mysore v. I. V. Bhat AIR 1973 SC 596 : 1975 (1) 


SCC 110 
(8) S. M. Nandy v. State of West Bengal, AIR 1971 SC 961 : 1971 (1) 
SCC 688 
Sanjoy Bhattacharjee and L. N. Agarwalla... ..for the Petitioner 
Ganendra Nath Roy and Pradipta Roy... ...for the respondents 


The judgment of the Court was as follows: 
In this application, the petitioner Kali Prasad Poddar challenges an 
` order of requisition of a plot of land in Mouza ‘Kamranga in the district 
of Howrah. The order has been passed under sub-section (1A) of 
Section 3 of the West Bengal Land (Requisition: and Acquisition) Act, 
1948 (hereinafter referred to as ‘the - Act), The impugned order was 
passed by the Additional District Magistrate, Howrah, requisitioning 
. the land mentioned above for the establishment of a Maternity-cum-Child 
Welfare Centre with indoor beds. The petitioner obtained the present 
Rule principally on the allegation that, though he is the owner of the 
land in question, no notice under Section 3(2) of the Act was served on 
him. He alleges that he came to know from his brother Debi Prosad 
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Poddar on whom notice was served that the order of requisition has been 
passed. ' s 

2. Mr. Sanjoy Bhattacharyya, learned Advocate appearing on be- 
half of the petitioner strenuously contedded before me that there has been 
no service of notice under Section 3(2) of the Acton the petitioner and 
consequently the order of requisition would not be validly enforced in res- 
pect of the land in question. 

3. In order to appreciate the contention it is necessary to set out 
Section 3(2) of the Act which is as follows:— 

“An order under sub-section (1) shall be served in the prescribed 
manner on the owner of the land and where the order relates to land 
in occupation of an occupier, not being the owner of the Jand. also 
on such occupier”. 

4. In the instant case, since the petitioner is admittedly the owner 
of the land, the order of requisition has to be served on him “in the pres- 
cribed manner". 

` 5, The manner of service is prescribed by the West Bengal Land 
(Requisition and Acquisition) Rules 1948 (hereinafter referred to as “the 
Rules", Rule 3 whereof provides as follows :— 

“Manner of Service of Orders, ——An order under sub-section (1) 
of section 3 shall be served on the owner of the land aud where the 
order relates to land in occupation of an occupier not beiog the owner 
of the land, also on such occupier— 

(a) by delivering or tendering a copy thereof, endorsed either by 
the person authorised by the Act to make the order or by the Collec- ' 
tor, to the person on whom the order is to be served or his agent, or 

(b) byfixinga copy thereof on the outer door of some conspicu- 
ous part of the house in which the person on whom the order is to be 
served ordinarily resides or carries on business or personally works for 
gain, or 

(c) by sending the same to the person on whom the order is to 
be served by registered post with aeknowledgment due or, 

(d) by fixing a copy thereof in sonie conspicuous part of the land 
to which the order relates and also in some conspicuous place of the 

office of the Collector." l 

6. Before I deal with the legal contentions advanced by Mr. Bhat- 
tacharjee, it will be useful to note the factual aspect with regard to the 
service of the impugned order in the present case. These facts appear from 
a supplementary affidavit of Bimal Chandra De to the affidavit-in-oppo- 
sition on behalf of the respondents. Shri De isa process server in the 
Land Acquisition Collector's Office at Howrah. According to the affidavit 
which is affirmed on the 7th June 1976, the deponent first went to Calcu- 
tta Jute Mill to serve the notice of requisition. He however did not find 
the persons concerned. He assertained that one of the persons on whom 
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he was to serve the notice viz, Dayaram Poddar was dead. Thereafter he 
returned the notice in respect of Dayaram Poddar to the office. Then he 
hung the notices in the name of Kali Prosad Poddar, the petitioner 
herein, and Debi Prosad Poddar on the main gate of the Jute Mill in 
the presence of witnesses. On the follwing day, i. e. on the 29th 
April, he went to 5, Tarachand Dutta Street which is the residence of 
the petitioner and Debi Prosad Poddar. He was informed by the inma- 
tes of the house that those persons were not in the house. Asno one 
was willing to accept the notices, he hung them on the front door of 5, 
Tara Chand Dutta Street in the presence of three witnesses who put their 
signatures on the reverse of the return copies of the notices. I may 
mention here tbat, at the time of the hearing, these return copies of 
the notices were produced before me and I have directed a copy of one 
of them to be kept on record. 

7. The principal contention of Mr. Bhattacharjee was that there 
was no valid service of the notice of the impugned order of requisition 
in the facts and circumstances of the presnt case. With regard to the 
manner of service as laid down in Rule 3 of the Rules Mr. Bhattach- 
arjee at first sought to contend that the expression *or' occuring between 
Sub-rule (a) and (b), (b) and (c) and (d) should be read as ‘and’. If this 
contention is to be accepted it would mean that in serving every order 
of requisition the authorities will have to take recourse to all the four 
different modes of service provided for in Sub-rule (a), (b), (c) and (d) 
of Rule 3 in every case. Realising the sheer absardity of this argument 
Mr. Bhattacharjee slightly shifted his ground. He sought to argue that 
although four different modes of service in Rule 3 may be in the altern- 
ative, in order to save Rule 3 from being struck down as void and to 
make it reasorable, it should be construed in the same manner and 
according the same scheme as is laid down in the Code of Civil Procedure 
1908. In other words, attempts must always to be made in the first inst- 
ance, to effect personal services as laid down in Rule 3 (a). It is 
only when such personal service is not possible that it is permissible to 
resort to the other modes of services in Rule 3(b), 3(c) and 3 (d) of the 
Rules whieh Mr. Bhattacharjee characterised as ‘substituted service”, 

8. In support of this contention, Mr, Bhattacarjee referred to the 
cases of (1) Dina Nath Pati and others v. Upendra Nandan Das Mahapatra 
and others, AIR 1924 Calcutta 1004. (2) Kassim Ebrahim Saleji v Johur- 
mull Khemka 20 CWN 173, (3) Tripura Modern Bank Ltd. v. Bansen and 
Co., AIR 1952 Calcutta 780, (4) Jhabarmull Dudhwalla v. Bhagatram 
Serowgif, 51 CWN 189 and (5) Ramendra Nath Ghosh v. Commissioner 
of Income-Tax and others, 66 1TR 414. Mr. Bhattacharjee however fairly 
pointed out that all the case mentioned above except the last one relate to 
Order 5 Rule 17. of the Code of Civil Procedure. 1908. The last one 


: ' 
102 Kali Prosad Poddar v. Addl, District Magistrate, How. [1976 (2) CLJ 


relates to service under the Income Tax Act of 1922, Section 63 whereof 
expressly provided that service was to be effected in accordance with the 
manner laid down in the Code of Civil Procedure, 1908. f 

9. In my view, itis not permissible to import the scheme of the 
Code of Civil Procedure 1908 with regard to service in interpretting Rule 
3ofthe Rules in the present case. The Code of Civil Procedure 1908 
has its own scheme of service. Broadly speaking, the scheme is that per- 
sonal services must be attempted ` in every case and only when such per- 
sonal serviee is not precticable that it is permissible to take recourse to 
service by affixation. 

10. Section 3(2) of the Act read with Rule 3 of the Rules in. 
my view contains the entirely different scheme -as to the mode of 
service of orders passed under Section 3(1)or 3(1A) of the Act. In 
my view, the four modes of service indicated in Rule 3 (a), 3(b), 3(c) and 
3(d) of the Rules are clearly alternative modes of service. Itis for the 
authorities to decide as to which mode to adopt in a particular case. There 
is nothing to indicate that the mode of personal service must first be 
exhausted before recourse could be taken to the' other modes of serviee 
prescribed in Rule 3. The analogy of the Code of Civil Procedure 1908 
does not apply and also the cases mentioned above are clearly distin- 
guishable on that ground. This contention on behalf of the petitioner 
must therefore fail. 

11. Even assuming that this contention hae some substance, it was 
pointed out by Mr. G.N. Roy, learned Advocate appearing on behalf of the 
respondents, that in the facts of th present case, as appears from the affid- 
avit of the process server referred to above atempts were made to serve the 
petitioner personally. Mr. Bhattacharjee vehimnently contended that 
there was no Jute Mill named Calcutta Jute Mill as mentioned in the 
affidavit of the process server. I was informed by Mr. Roy on instructions: 
that there was a slight error and the real name is Caleutta Jute Manu- 
facturing Company, with which are petitioner is connected. Be that as it 
may, it was only after an attempt at personal service failed that service 
was made by afüxation. There is no dispute that the petitioner resides at 
5, Tarachand Dutta Street. In fact that is the address mentioned in the 
petition before us. Itis also on evidence that his brother, Debi Prosad 
Poddar got a copy of the impugned order with which the petitioner 
rushed to this Court. In my view, the contention of Mr. Roy js sound 
that there has been no failure of justice in the present case. Mr. Roy in 
this connection referred to me to the decision in the case of (6) A. M. 
Allision v. B. L. Sen, AIR 1957 SC 227 at 231 where it has been held that 
the High Court should not interfere in this jurisdiction unless there has 
been a failure of justice. 

12. The next contention of Mr. Bhattacharjee was that although 
the Act does not contain any provision fora representation or a hearing 
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I should read into it such a provision in | order to make the act reasonable. 
In support of this contention reliance was placed ona decision of the 
Supreme Court in the case of (7) Government of Mysore and others v. J. 
V. Bhat reported in AIR 1975 SC 596. In that case it was held genera- 
lly that where there are no statutory provision which debar the applica- 
tion of the principles of natural justice, such principles should apply to 
the statutory provisions so that thay may not be struck down as uncons- 
titutional. This decision in my view is of no assistance to the petitioner. 
This is because in the case of (8) S.M. Nandy and others v. The State of 
West Bengal reported in AIR 1971 SC 961 and with which we are con- 
cerned in the present case was specifically challenged as ultra vires under 
Article 19 of the Constitution. There were several grounds of challenge. 
Ose of the grounds was that the Act does no contain any provision for 
hearing or representation. This contention was negatived by the Supreme 
Court which held the Act to be intra vires. It was observed by the 
Supreme Court that there is no bar to a representation being made, after 
an order is served under Section 3(2) of the Act. If the representation 
raises a point which overrides the publie purpose it would be favourably 
considered by the State Government or other authorities as the case 
may be. . 

13. “In the view taken by tne Supreme Court in the case mentioned 
immediately hereinbefore there is no question of the Act being unconsti- 
tutional, in the absence of a provision for hearing. Consequently, the 
propositions laid down by the Supreme Court in the case relied on by 
Mr. Bhattacharjee have no application to the present case. 


14 Lastly, it was contended that the appropriate authority was not 
satisfied about the public purpose before the order of requisition under Sec. 
3(1) of the Act was made. It was contended that the appropriate authority 
which in this case is the Additional District Magistrate, Howrah did not 
apply his mind before making the order of requisition. The entire recor- 
ds of the case have produced before me. J find that all the relevant facts 
including the purpose for which the proposition was proposed viz., the 
establishment of a Maternity-cum-Child Welfare Clinic ,Were put up 
before the Additional District Magistrate, Howrah before he signed the 
impugned order of requisition. That being so, this point, in my view, is 
without any substance, : ` 

` 15. Inthe result; this application fails and is dismissed. The rule 
is discharged. All interim orders. are vacated. There will be no order 
as to cost. d | 
S.P.T. 
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[ CONSTITUTIONAL WRIT JURISDICTION 
Before Mr. Justice Manash Nath Roy 
Decision : March 18, 1976 ` 


Bus Owners Samannoy Committee & Ors.... ...Petitioners 
Versus MEE : 
Regional Transport Authority & Ors.... ... Respondents* 


.Motor Vehieles Act (4 of 1939), Sec. 4A, 43, 48, 59 and 60—Review 
—Resolution by R. T. A. in exercise of power of review—Such resolution, 
whether viod—Participation in proceeding —Effect thereof—Maintainability 
of writ application. 

There is a challenge in this Rule to a resolution of R. T. A. whereby the existing 
bus fares of several routes have been reduced. It has been contended by the petitioners 
that in the course of implementing the recommendations of the Banerjee Cemmission, 
which incidentally is the case sought to be made out by the jauthorities concerned, the 


R. T. A. has exercised power of review for certain ressons. ' Their further contention 
is that the R. T. A, has no right to fix stage carriage fares. 


HELD: It cannot be disputed that an inferior court or tribunal has no power 
of review, except when such power is conferred by the statute and in fact, there is no 
inherent power of review. This is also will settled that except for correction of clerical 
errors or mistakes by the authority concerned, the moment a right to decised has been | 
exercised, such authority becomes functus officio. The right of review is not inherent 
and such power has not been conterted on the Tribunal under the Motor Vihicles 
Act. 


The power which was exercised in tho instant case by the R. T. A. concerned, in 
having the impugned resolution passed, was, in effect, an act reviewing its earlier reso- 
lution and as such the same was unauthorised as the said R. T. A. had or has no power 
of review. 


The participation of tho petitioners in the connected proceeding would not 
be a bar in maintaining the present application as the exercise of the power of review 
by the R. T. A,. in the instant case was unauthorised, irregalar and void abinitio. 


Cases referred to : : 

(4) Ramnath Prasad v. S. T. A, Bihar, Patna & Ors. AIR 1957 Pat 117 

(2  Rameshwar Singh v. State of Bihar, AIR 1960 Pat 6 
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The judgment of the Court was as follows : 


In this rule the petitioners have impeached a resolution of the Regio- 
nal Transport Authority dated 19th December 1974, whereby the existing 
bus fares of several routes have been reduced. 

2. The petitioners No. 1, viz, Bus Owners Samannoy Committee, is 
an association, which has alleged to have more than 600 stage carriage op- 
erators and bus owners as members, including the other petitioners viz., 
petitioners Nos. 2 to 6. The petitioner No. 2 is an operator in route from 
Belpahari to Midnapore, the petitioner No. 3 operates from Tamluk to 
Midnapore, petitioner No. 4 is an operator in the route from Tamluk to 
Geonkhali, petitioner No. 5 plies in the route from Jhargram to Digha and 
petitioner No. 6 is a plier in the route from Borda to Midnapore. 

3. Under section 4A of the Motor Vehicles Act, 1939 (hereinafter 
referred to as the Act) the State Government has constituted the responde- 
nts in the instant case, for the purposes of discharging their duties, obli- 

gation and functions under the said Act and under section 43 of the same the 
State Government is also. empowered to issue directions on those authori- 
ties regarding fixation of fares of stage carriages, under section 48. There is 
also no dispute that under section 48 of the said Act, the Regional Trans- 
port Authority concerned is authorised to direct the stage carriages operat- 
ors to charge fares in accordance with the fare table as approved by 
them. The observance of the said fare table under section 59 of the said 
Act is a condition precedent in cases of stage carriage operators and for 
any violation or breach of the same, they are punishable with suspension 
or cancellation of their permits under section 60 of the said Act. It has also 
been alleged by the petitioners that in terms of the provisions as mentio- 
ned hereinbefore, fares for the stage carriages for the concerned routes 
were initially fixed about 30 years back and in the year 1964, in a meeting 
of the Regional Transport Authority concerned, the issue regarding 
conversion from miles to kilometer and from pice to Naya Paisa was duly 
considered and the fares for such stage carriages were fixed at 2.75 paise 
per kilometer per passenger. The petitioners have alleged that such 
fixation of fare was in operation for a long time and siace there was no 
change in the said fare structure, the petitioners amongst other opera- 
tors, suffered immense loss because of the rise in the price of buses, 
spare parts, fuel and other overhead expenditure for running those buses. 
They have alleged to have made series of representations for the purpose 
of having the revision of such fare structure on consideration of the 
factors as mentioned herein above. The petitioners have stated that 
pursuant to such representations and also because of the representations 
made by other operators in other routes all over the West Bengal, a Com- 
mission which is popularly known “Banerjee Commission" with Hon'ble 
Mr. Justice Binayak Nath Banerjee, a retired Judge of the Calcutta High 
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Court, as the sole member, was set up by the State of West Bengal for the - 
purpose of enquiring into the issues as were referred to before him and 
to'niake his report, The petitioners.have also contended that after care- 
ful consideration of all the relevant factors, the said Banerjee Commission’ 
in or about 1973 recommended a rate of 3.75 to 4 paise per kilometer - 
per paésenger for the district of Midnapore. The petitioners ‘have further 

.alleged'that even after the making of thé recommendations by the said 

Commission, there has been a further incréàse in the cost of running the 

stage carriages because of rise in the Government duties and taxes, 

furthét increase in the price of spare parts ‘and fuel, apart from. 
the fact that the operators, because of the bad condition of the” 
roads are required now to spend: more on account of maintenance of ' 
their vehicles and to keep them viable. These apart, the petitioners have : 
also contended that the cost of running the stage carriages’ have also in- 
: creased further because of the enhanced rate of insurance premium, road 
taxes and other charges. The pétitioners have further stated that in 
view of the subsequent rise in the cost of the runaing of the stage carriages 
they have also made due demand and representation to the authorities 
concerned for further increase in the rates of fares. 

" 4. There is also no dispute that the respondent, Regional Transport 
Authority by its resolution No. 17in a meeting held on 17th lune, 1974 
resolved to direct its Secretary to prepare the charge of fare table on the 
basi of 3 50 paise për kilometer and another at the rate of 0:4 paise per 
kilometer and thereafter i in its meeting held on 6th' September, 1974 the - 
said Regional Transport Authority duly resolved to increase the fare at - 
the rate of 3.75 paise per kilometer but they did not fix the date from 
which such rate would take effect. The resolution as mentioned herein- 
before was passed to the following effect : 


`= “*Considered the representation of the Co- ordination Committee of 
the district bus owners dated 12.8.74 praying for increase of bus fare. 
The meeting has discussed at length along with the report of the 
‘Banerjee Commission received recently. Resolved with dissent of Shri 
D. Mukherjee, member R.T.A. who opposed any increase in the bus 
fare now, that thé bus fare be increased as per recommendations of the 
report of the Banerjee Commission. The Secretary R.T.A. be requested 
—tó- prepare a structure of fare of every stage at the rate of 3.75 P. per 
Dadsenger per KM. on black top, concrete. and good metalled Toad. 
within 3 weeks and to place before the next meeting for approval... 

- 5, There is also no dispute tbat in its next meeting which was held 
on 30th September, 1974 the said “Regional Transport Authority unani- 
mously resolved to fix the fare at the rate of 0-4 paise per kilometer per 
passenger and such resolution bas also been duly confirmed in the mee- ^ 
ting of the said Regional Transport Authority on 25th November, 1974. 
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The petitioners have also alleged that a fare table on the basis of 4 paise 
per kilometer per passenger bas also: been prepared and duly aproved 
by the Regional Transport Authority concerned. It further appears that 
the aforementioned new bus fare at the rate of 0-4 paise per kilometer 
per passenger was implemented on and from 1st December, 1974 but 
there was some public agitation. Such agitation, the petitioners have 
alleged was staged at the instance of some interested persons and they 
have further stated that there was no basis or justification for such 
agitation. Since it became impossible for the petitioners to ply their 
stage carriages in view of the agitation as mentioned above, they sought 
for the help and assistance of the Regional Transport Authority concer- 
ned and on the basis of such representation, it has been alleged, that 
the said Regional Transport Authority concerned called a further mee- 
ting to be held on 19th December, 1974 for discussing the representations 
.received from the different sources regarding the implementation of 
its resolution No. 12 of 30th September, 1974 in connection with the 
increase ‘of fate Structure of stage carriages in the district. The said 
resolution of 30th September, 1974 it to the following effect :— 

“Proceeding of the meeting of the Regional Transport Authority, 
Midnapur held on 30.9,74 at 12 noon in the office chamber of the 
District Magistrate, Midnapore. 

The Chairman of the RTA presided over the meeting. Secretary, 
RTA Midnapur placed all the papers before the members of the RTA 
for their consideration. Heard the members of the Samannya Com- 
mittee as proposed by them in their memorandum date 30.9.74 regar- 

“ding preparation of enhanced fare structure as decided on the-last 
RTA, meeting dated 6.9.74 at para 7. 

Resolved that the fare structure of different stages on different 
routes of the district will be 4(four) paise per KM per head instead of 
3.75 paise per head per KM as decided by the RTA in its meeting 
date 6.9.74. It is further resolved that the new fare structure will be 
‘introduced with effect from 1.12.74. The approved fare structure is 
appended in Annexure ‘X’. l | 

All bus operators should display the enhanced rates in their buses 
and notice board for information of travelling public. 

6. The petitioners have also alleged that on such date of hearing viz. 
19th December, 1974, they were ready to put forward their suggestions 
to meet the. situation which had so arisen, but strangely enough the 
Regional Transport Authority concerned by its resolution No. 3 dated 
19th December, 1974 unilaterally reduced the bus fare so fixed at 0.4 
paise per kilometer per passenger to 3.50 paise per kilometer per passen- 
“ger and further resolved that concession of 50% should be given to the 
students. Apart from those, it was also resolved to grant monthly con- 
cession tickets for daily passengers, the rates whereof was to be fixed by 
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the passenger and bus operators. The petitioners have challenged the 
said resolution which is in annexure ‘D’ to the: petition as illegal, bad, 
motivated and brought about by political pressure. In fact, the petitio- 
ners have contended, that from a reference to the impugned resolution 
in Annexure ‘D’, it would appear that no grounds have been made out 
or even put forward for such reduction of the existing rates and further- 
more they have also alleged that there is no provision in law, which 
empowers the said Regional Transport Authority to grant concession 
at the rate of 50% to the students or to direct the issue or grant 
of monthly tickets at concessional rates. In view of the above, 
the petitioners have alleged the said resolution to be arbitrary and 
without the sanction of law. That apart, the pétitioners have also con- 
tended that since there has been no power under the said Act empowe- 
“ring the Regional Transport Authority to review their decision and more 
particularly when there bas been no disclosure of new fact, so even in 
terms of Order 47 of the Code of Civil Proceduie, the review of the fare 
structure which was sought to be made, was irregular, void and impro- 
per. The petitioners have also contended that since no cogent reason for 
such review has been given, so the order was also improper. The peti- 
tioners have further contended the impugned resolution to be violative 
of the principles of natural justite, as no proper hearing was given to 
them. Apart from all these, the petitioners have also contended the 
fixation of fare structure at such a low rate at Midnapore, to be discri- 
minatory because for stage carriages in other' districts like Bankura, 
Murshidabad, Burdwan, Nadia and Birbhum, higher rates have been 
fixed by the respective Regional Transport Authorities, They have con- 
< tended that since the cost of spare parts or expenses as required to be 
incurred by the stage carriage operators in all the districts are more or 
less the same, so such action in fixing the fare structure at such a 
low rate was also highly discriminatory. They have contended that the 
fare structure, 80 far their stage carriages at Midnapore are concerned 
should have been either fixed at a higher rate than which was resolved, 
viz., 0.4 paise per kilometer per passenger by the Regional Transport 
.Authority concerned or failing that, at the rate which was fixed by 
them. Mr. Moitra appearing for the petitioners have also contended 
that in course of implementing the recommendations of the said Banerjee 
Commission, which incidentally is the case sought to be made out by the 
respondents, they again exercised power of review for the reasons as 
mentioned hereinbefore. He has further contended the subsequent fixa- 
tion to be unredsonable and in any event he has contended that the 
Regional Transport Authority concerned has no right to fix stage carri- 
“age fares. The respondent in their return to the rule has practically adm- 
ited the facts as alleged but they have contended that the subsequent 
‘reduction of fare was not by way of review of the earlier fares as 
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fixed. But such reduction was required because of the proper implemen- 
tation of the recommendations made by the Banerjee Commission. 
They have stated that although by the resolution of 30th Septem- 
ber, 1974, which was implemented on 25th November, 1974 fare 
structures for the concerned routes were fixed at 0,4 paise per 
kilometer per passenger, yet the same could not be given effect to becau- 
se of public agitation and representations. They have also contended 
that such reduction of fare was also necessitated because of appreben- 
sion of breach of peace. In any event Mr. Basu appearing for the 
respondents has submitted that the instant case was not a case of review 
but a case of duly implementing the recommendations of the said 
Benerjee Commission. He has further made it clear that such reduction 
of fare structure was made because it was felt that because of serious 
agitations by the travelling public, there was every possibility of causing 
complete dislocation of the transport services in the district whereby the 
cause ,of the travelling public, which incidenta!ly is the very basis of 
the grant of stage carriage permits, would be frustrated. Mr. Basu 
has further submitted that since about more than 100 members of the 
Bus Owners Samannoy Committee, attended the meeting, in wbich the 
subsequent resolution reducing the fare structure was adopted, so the peti- 
tioners cannot also have any grievance against the said resolution. He has 
further submitted that the fixation of such subsequent fare structure at 
alow rate was made not only after considering the objections received 
from the travelling public, but also after considering the representations 
made by the members of the said Bns Owners Samannoy Committee. In 
any event the respondents have denied any discriminatory treatment 
made to the concerned operators as alleged. 

7. The respondents further relied on the findings of the said 

Banerjee Commission, which are to the following effect : 
“Bus operators in Midnapore, although keen on having an incre- 
ased fare structure, were strangely non-co-operative with the Commis- 
“sion and excepting for verbal assertions not accompanied by docum- 
entary were curiously silent. In his er the District Magistrate 
himself said. 

' “For some time past the bus a are asking for an increase 
bus fare. They have not however, put forward any concrete pro- 
posal for increase before the Regional Transport Authority.” 

'. They did not also file any memorandum before the Commission, 
nor did they answer the questions are prepared by the Commission. 
The assistance received by the Commission from bus operators, during 
the spot inquiry, was also very meagre.” 

and submitted that since the operators in-the instant case took no 
effective steps to have their cases duly considered or represented before 
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the said Banerjee Commission, so they cannot also have any grieva- 
nce in having the fares so fixed at a lower rate. 

8. Mr. Moitra, in support of his contentions submitted that 
review is a remedy which is required to be applied under special circums- 
tances. The jurisdiction or power to review cannot be assumed or impor- 
ted in the absence of any specific provision therefor or even indication of ` 
the conditions for the exercise of the same in the statute. In support of his 
contentions that the Regional Transport Authoritiss have got no power of 
review, he first relied on the case of (1) Ramnath Prasad v. State Transport 
Appellate Authority, Bihar, Patna &- Ors., AIR 1957 Patna 117- where 
it has been held that it is well settled that a power of review is not inhere- 
nt in any authority. The moment a right to decide- is exercised, the 
authority becomes functus officio, except for the matter of grave clerical 
errors,.or mistakes committed by the authority, for which the authority is 
responsible. There is, therefore, no iahereat power to review apart from 
the statute except to correct its own mistake. The Regional Transport 
Authority has no-power either to entertain an application for review of its. 
own order or to review its own order, and there is no appeal to the’ 
Appeal Board against an order passed by the RTA, rejecting an applica- 
tion for review. Thereafter, Mr. Moitra relied on the case of (2) Rameshwar 
Sinha & Ant. v. State of Bihar & Ors., AIR. 1960 Patna 6 wherein it has 
been held that no authority or court can claim by implication a power 
to revise its own order. It is purely a question of statute and in the ab- 
sence of any provision empowering any authority or court to review its 
own order, there cannot bea review of the order. It has also been held 
inthat' case that there is no provision in the, said Act to confer 
upon the Regional Transport Authority, a power to review its own order. 
Therefore, an order of the Regional Transport Authority reviewing its 
own order, is wholly without jurisdiction, null and void and without any 
legal effect. 


9. The question whether Tribunals have all the powers of a Civil Court 
or not although under a different statute viz , West Bengal Estates Acquisi- 
tion Act, came up for consideratioa before this Court and a Bench decision 
of this Court in the case of (3) Sm. Indira Debi & Anr. v. State of West 
Bengal & Ors., AIR 1967 Calcutta 469, has observed that a quasi judi- 
cial Tribunal cannot claim or exercise an nre power of a Civil 
Court unless the statute confers all the powers of a Civil Court on 
such a Tribunal. It has also been held in that case that a Tribunal can- 
not be equated.to a Civil Court, except on authority of law, and unless 
therefore, a statute confers upon such quasi-judicial Tribunal all the pow- 
ers of a Civil Court either expressly or by implication the inherent powers 
of Civil Court cannot be exercised by such Tribunal. In my view the 
principle as enunciated in Indira.Debi’s case (supra), even though under 
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a different statute, may be applied in this case, when. the question for 
consideration i.e. whether Tribunal has inherent power of review. is com- 
mon. “Thus, it cannot be disputed that an inferior Court or Tribunal 
has Do power of review, except when such power is granted by statute and 
in fact there is no inherent power of review. This is also well settled that 
except for correction of clerical errors or mistakes by the authority con- 
cerned, : the moment a right to ‘decide is exercised, such authority beco- 
mes functus officio. The right'of review is‘ not inherent and such 
power has not been conferred on the Tribunal under the said Act. The 
Regional Transport Authority, as has been held in the case of Ramnath 
Prasad v. State Transport Appellate Authority (supra) has o power ei- 
ther to entertain an application for review of its own order or to review 
its own ` order. Neitber in the said Act nor in the Rules framed thereun- 
det, there 18 any provision for review of its Own order by the Regional 
Transport Authority. L 

10. As recorded earlier, it is the definite case of the Respondents 
that the instant decision was not taken by the Regional Transport Autho- 
tity concerned, in exercise of its power of review, but really the decision 
was taken for duly implementing the recommendations of the said Banerjee 
Commission. It is also the definite case of the Respondents that such 
decision was taken because of public agitations and in fact if such a deci- 
‘sions was not taken there was every possibility of breach of peace. Mr. 
Basu appearing for the Respondents, in his usual fairness, stated that the 
earlier resolutions could not be implemented or such implementation 
became impossible because of public agitations. Thus, on the arguments 
as advanced by the Respondents, it is clear that it was not a case of 
correction of clerical errors or mistakes by the authority and when 
the-review in the instant case was not done under such permissible grounds, 
Iam of the view that the Respondant, Regional Transport Authority, on 
application of the principles as mentioned above, had no right or authority 
to review its earlier resolution of 30th September 1974 as confirmed on 
25th November 1974 and the, more so when the enhanced fare of 00.4 
paise per. kilometer was implemented on and from Ist December 1974. 
Mr. Basu further submitted with reference to section 48 (3) (xii) of the 
said Act and the determinations in the case of (4) P. K Karthikeyan v. 
Regional Transport Authority, Trichur, AIR 1966 Kerala 137, that the 
fixation of fare table containing the- fare stages is not a condition of a 
permit and such act of fixation by the Regional Transport Authorities are 
administrative acts and as such: those Authorities cannot be deemed 
to be acting in a judicial or quasi-judicial manner and so the argu- 
- ments as advanced by Mr. Moitra, on the question of the power of review 
of the Regional Transport Authorities, would not be available To support 
the administrative nature and character of the functions of the Regional 
Transport Authorities, reliance. was also placed on the case of (5) Ship 
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Prosad Mondal y. The State of W. B. & Ors., AIR 1959 Calcutta 543, 

wherein it has been observed that the Regiozal Transport Authorities carry 
out duties which are administrative but in certain respect of a quasi-judicial 
nature and therefore when they find that an order has been made inadvert- 
ently, overlooking that the law had' meanwhile been changed, they can 
review the same and rectify the mistake It has also been observed that 
since administrative bodies sometimes carry out quasi- -judicial functions; 
there is an implied power to rectify such mistakes and it is not to be 
considered with the same strictness and formality as a review in a purely 
judicial proceeding. .The above determination i in. my view would not in 
any event help or support the contentions of, the Respondents, on the 
question of exercise of the power of review, because the grounds for, 
such review, particulars whereof have been mentioned hereinbefore, are 
something different from those as specified in the said determination and 
the more so when no case has been made out lx for rectifying any 
„mistake or for any change of law.. 


11. It has been held in the Full Bench decision of (6) Moti Lal & 
Ors. v. The Government of the State of Uttar Pradesh, & Ors. AIR’ 1951 
Allahabad 257, that the Regional Transport Authority is a quasi-judicial 
body and the same view has also been expressed in the case of (7) ‘Naren- 
dra Kumar Das & Ors ». The Appellate Board Transport, Assam, Shillong & 
Ors., AIR 1960 Assam 100. Furthermore, when the said Act has empowered 
the Regional Transport Authority; not being a Court in the ordinary sence, 
to decide disputes arising out of a.claim or counter claim under the statute 
and to determine the respective rights of the parties, who are opposed 
to each other, in terms of the decision in the case of (8) P, L. Lakhanpal 
y. Union of India, AIR 1967 S. C. 1507, the Regional Transport Authori- 
tiesisbould also be deemed to have to discharge |quasi-judicial functions, 
since there is a lis and prima facie in the absence of anything in the statute 
to the contrary it will be the: duty of the Regional Transport Authorities 
to act judicially and their decisions would be an act of quasi-judicial 
nature. In view of the above, I am also of the view that the Regional Tra- 
nsport Authorities have quasi-judicial functions and obligations and fur- 
thermore, in view of their working:, powers, duties and obligations they 
cannot be mere administrative bodies. In view of the above, the argu- 
ments of Mr. Basu on the administrative nature and character of the 
order as suggested would fail and it must belheld that the power. 
which was ‘exercised in the instant case by the Regional Transport 
Authority concerned, in having the subsequent: resolution dated 19th 
December 1974 (Annexure D) passed, was in effect an act reviewing its 
earlier resolution and as such the same was unauthorised as the said Re- 
gional Transport Authority had or has no power of review. - 


12. In view of the above this application must succeed and the 
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Rule is thus made absolute. There will however be no order for costs. 

13. Let a writ of Mandamus be issued commanding the Respond- 
ents not to give effect, or any further effect or to act on the basis of the 
said impugned resolution in Annexure “D”, 

14. It must also be recorded that since Mr. Moitra has not ulti- 
mately argued the point that Regional Transport Authorities have no 
right to fix stage carriage fares, no determination on that point has been 
made by me. 

15. I must further record that participation of the petitioners or any 
one of them in the connected proceeding, as suggested and argued by Mr. 
Basu, would not bea bar in maintaining the application, as the exercise 
of the power of review by such authority in the instant case was unautho- 
rised, irregular and void abinitio. It has also been rightly argued by Mr. 
Moitra that if fares once fixed, are allowed to be chnaged in the 
manner and for the circumstances which has been done in this cases, then 
for all times to come, irrespective of the change in circumstances, fares 
would not be changed and to have a Commission for having !he necess- 
ary recommendations would be useless. 


N. C. S. EN 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ram Krishna Sharma 
Decision: July 9, 1976 
Hassain Bibi... V cese Appellant 


Versus E. ta 
Must. Hussainara Bibi & Ors.... eos ja Respondents* 


Mahomedan law—Hindu concept of joint family and joint family 
business, whether applicable in—Mahomedan brothers living jointly and 
carrying on joint business— Property acquired out of joint fund accumulated 
out of joint business—Suit for partition of such property and also assests 
of such business—Maintainability of such suit by a Mahomedan bro- 
ther—Assests accrued out of illegal business—Suit for partition of such 
assests, whether maintainable— Admission in plaint in a suit, not properly 
signed and verified, whether admissible against defendant in a different suit. 


Under the Mahomedan law, jointness of family is not recognised at all though 
several members of a Mahomedan family may live in commensality and they do not form 
a joint family in the sense in which that expression is used with regard to the Hindus 
under the Hindu law and there can be no presumption of jointness in favour of the 
joint family in the matter of acquisition of the property obtainable in the Mahomedan 
law. If a property is purchased by one brother when two brothers live together jointly 
there is no presumption that the property was purchased with the joint fund. 


*F. A. no. 987 of 1969, 
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Even assuming that the brothers live in 4 joint mess end carry on a joint busin- 
ess, still then a particular preperty standing in name of the elder brother does not perse 
become the property of the joint family of the brothers. | Accordingly assuming the 
brothers, in the instant case, carried on the business jointly.in dry fruits, there sannot 
beajoint family property if one of tbe brothers purchased the property in hls own 
name, 

" All admission in the plaint in a different suit, not having been properly signed 
and verified, cannot be used as against the defendant in another suit. 

Inasmuch as there cannot be any joint family undet the Mahomedan law, 
the question of partition between brothers carrying on business jointly do not arise, 
Therefore the suit as framed, for partition is liable to be dismissed. 

Where the brothers, as in the instant case, have carried on illegal business of 
smuggling and the property has been acquired out of the assests of the said illegal 
transactions, any brother as plaintiff cannot maintain.a suit for partition of the assests 
accrued out of the illegal business of smuggling. ' 

Cases referred to : - 

(1) Hakim Khan v. Gool Khan, (1882) ILR 8 Cal 826 
(2) Aminaddin v. Tajjadin, (1932) ILR 59 Cal 531 : AIR 1932 Cal 538 
(3) Ugar Ahir v. State of Bihar, AIR 1965 SC 277 
(4) Mewa Ram v. Ram Gopal, AIR 1926 All 591 ; . 
(5) K. B. Narasinha Chettlar v. K. P. Balarishna Chetty, ATR 1927 All 
487 
(6) Kumaraswami v. Chinnathambi, AIR 1951 Mad 291 
(7) Punniah v. Sagaraju Kasarmal, AIR 1927 Mad 123 
Pramatha Nath Mitter, Gagan K. Dev, Aditya Narayan Roy and Narendra 
Chandra Saha... ise ji: .. for the Appellant 
Ranadev Chaudhuri, Bikash Ch. Sen and Binoy Kr. Bej...for the Respondents 
The judgment of the Court was as follows: ES 
Banerjee, J. : This appeal at the instance of the defendant-appellant 
arose out of a suit by the plaintiff for partition. The plaintiff and the 
defendant No. 1, since deceased, were two brothers and the defendant 
no. 1 was the elder brother of the plaintiff. It is alleged that they used 
to carry on business in dry fruits jointly and used to mess together and 
formed a joint family and had a joint common fund, Ejmali, which used 
to be kept with the defendant no. 1, being the eldest of the brothers. 
On 16th December, 1927 with the above joint fund, the property at 25, 
Ekbalpore Lane, was purchased by both the two brothers in the name of 
the elder brother, the defendant no. 1, as the plaintiff had ample confidence . 
and faith in him. It is stated that thereafter on the joint effort and with 
-the income of the Ejmali business, construction was effected on the Baid 
premises and it became thus the joint property of the two brothers, the 
plaintiff and the defendant no. 1 and this property mentioned in schedule 
, * A" forms one of the subjects of the present suit and was liable to be partiti- 
ened. It is further stated that the plaintiff feeling inconvenience in the joint 
mess and joint dwelling acommodation in the above premises removed to a 
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separate house and had been getting a share of the income from the defe- 
ndant no. 1, out of the income of the property in schedule “A” but the 
major portion of the income of the suit property by common consent was 
kept with defendant no. 1 for acquisition of other properties and with the 
said income, the properties mentioned in schedule “B” were subsequently 
acquired gradually from the said accumulation but in the name of the 
defendant no. 1. The defendant no. 1, since deceased, stopped paying 
any money out of the income of th: suit properties and being pressed for 
that expressed that he had been forced to make some Benami documents 
in favour of his wife and daughter and that they were claiming the prop- 
erties on the basis thereof, for which he was not ina position to give 
the plaintiff his due share of the usufructs. The plaintiff was very much 
surprised at the above statement of the elder brother and made searches 
from the registry office and other quarters and came to learn that out 
of fraudulent motive, he had created certain deeds in favour of his wife 
and daughter and daughter's son and daughter regarding the suit prope- 
rties. Itis alleged that the aforesaid deeds are all Benami fraudulent 
and collusive and sham and paper transactions and without consideration 
and the right, title and interest that the plaintiff has got in all those pro- 
perties are not at all affected and those are by no means binding upon 
‘the plaintiff. It is alleged that the plaintiff has got an indefeasible right 
in the suit properties to the .extent of 8 annas share and he is entitled to 
get a decree for partition by metes and bounds even if the Court finds 
that the transactions are valid. During the pendency of the suit 
the defendant no. 1 Ahamed Shah Khan died. It is alleged that the 
plaintiff, being his brother, is entitled to 3/16th share of the property by 
way of inheritance, the defendant no. 2 has got 1/4th share and defen- 
dant no. 5 has got 1/16th share in the suit properties, The plaintiff thus 
has 11/16th share in the same. It further appears that the plaintiff Ahmed 
Shah Khan has executed and registered a Kobala purporting to transfer 
the property in favour of his wife, Hossaini Bibi. It is alleged that the 
said document is collusive and sham paper transaction. Further the 
said property having been acquired out of the income of Ejmali property, 
-the plaintiff has got 8 annas intereat therein and thus the deceased defen- 
dant Ahamed Shah Khan had no capacity to transfer more than 1/2 share 
of the property and as such the Kobala is valid to that extent, the defen- 
dant cannot claim even more than i/2 sbaretherein. The Kobala rela- 
ting to 16B Ebrahim Road was however invalid and Ahmed Shah Khan 
-having died leaving the plaintiff as one of his heirs and in the 
suit property the plaintiff has 11/16th share. It is alleged that the cause 
of action arose on and from 15th June, 1958 when the defendant no.1 
refused to pay any income of the properties or to effect partition. 
From these pleadings, the plaintiff prayed for a decreefor partition in 
the preliminary form against the defendant regarding 11/16th.share in 
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the suit property and for a declaration that the deeds and transactions 
mentioned in schedule “C” are not at all binding ‘upon the plaintiff and 
are all Benami, fraudulent, sham paper transactions’ ‘and that a final dec- 
ree be passed i in favour of the plaintiff and in terms of the final report 
and that such other relief or reliefs be granted to which the plaintiff is 
entitled under law and equity. The suit was filed on 19th September, 
1959 and the deferidantno. 1 died on, Ist of May, 1960. 


2. The defendant Nos. 2 and 4 filed written statements -on 21st 
March, 1960. In the written statement filed by the defendant no. 2 
Sahajadi Begum it was stated as follows :— — 


It-is stated that the suit is barred by limitation and is liable to be 
dismissed for partition. The defendant denied that the defendant no. 1 
and the plaintiff used.to carry on business in dry fruits jointly at Hogg 
Market and they used to mess.together and they formed a joint family or 
that" they -had joint common fund Ejmali, which was used: to be kept with 
defendant no. 1. . The plaintiff and the defendantjno. 1 did: never carry 
on business in dry fruits jointly or singly at stall No. 77 of Hogg Market 
in the name of Hazi Ali Bux Fazle Elahi during the years 1912-1942 or 
at any time, The alleged business in the name of Hazi Ali Bux Fazle 
Elahi at stall No. 77, Hogg Market, did not belong| either to plaintiff or 
defendant no. 1. The allegations of joint common fund Ejmali and kee-, 
ping of such fund with defendant no. 1 are absolutely false and have 
been made: with the object of instituting this felse suit. It was denied 
that the property at 25, Ekbalpore Lane was purchased.by the two bro- 
thers in the name ef the elder brother with the alleged joint fund. It is 
"alleged that 25, Ekbalpore Lane was purchased by' Sahara Khatoon . Bibi, 
the deceased first wife of the defendant no..1 by registered deed of 
sale in the Benami of her husband who lent his rame in the.said sale 
deed, and the said Shahara Khatoon Bibi after her purchase of the 
said property built upon same: and she had ever since been in exclusive 
possession and enjoyment thereof and dealt with it as her own to the 
Knowledge ‘of the ‘plaintiff'and all. Ahmed Shah Khan the defendant 
no.-1 by the kesi of release dated 6th August, 1929 executed in favour 
-of his ' said wife Sahara Khatoon Bibi declared that he never had 
any right title or. interest in the -said property and . that Sahara 
- khatoon Bibi as absolute owner -bad been in exclusive enjoyment and 
possession thereof. The defendant no. 1 in subsequent other deeds 
: made declaration to the same effect. The plaintiff and/or the defendant 
no. l had no right, title or interest in the said property. ` The defendant 
no: 1 further stated that Sahara Khatoon Bibi died on or about 
22nd February, 1949 and left a Will wherein the defendant no. 1 has been 
named as: testatrix and by which she bequeathed, among other things, 
her said property, being 25; Ekbalpore Lane. The said will was in the 
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custody of the defendant no. 1. The defendant is the only daughter of 
the testatrix and sole legatee under the said Will subject to some other 
legacies. Long after the death of the testatrix the defendant no. 1 made 
over the said will to this defendant, who in Letters Administration case 
No. 8 of 1958 of the Court of local District Delegate obtained necessary 
grant with copy of the said will on 2nd June, 1958. On proper citation 
bejng issued, the defendant no.1 appeared in the said case but did 
not contest the same. The estate of her mother, the said testatrix, is ‘now 
vested in this defendant as administratix and as such he is in exclusive 
possession of the said property at 25, Ekbalpore Lane, and in course 
of administration and in terms of agreement dated 21st June, 1958 ente- 
red into between her and defendant no. l: in conformity with the 
direction in the said Will, this defendant has been paying to the 
defendant no. 1 the monthly amount on account of his mainten- 
ance. It is denied by the defendant that there was a joint effort 
and with the income of the joint Ejmali business construction was 
effected on the said premises and that it became the joint property of 
the two brothers. The defendant denied that the plaintiff and the defe- 
ndant no. 1 never lived in joint mess. The plaintiff had been for some- 
time living separately in a portion of the house at 25, Ekbalpore Lane 
as licensee under. the said Sáhara Kbatoon Bibi to whom the said pro- 
. pertyrabsolutely belonged. The plaintiff removed to a rented house at 
19E, Mominpore Road in 1940. The defendant further denied that 
the plaintiff never received any share of the income of schedule “A” 
property nor the defendant no. 1 could give to the plaintiff any share 
of income of the said property. The defendant stated that the income 
of the schedule “A” property could never be kept with common 
consent with the defendant no. 1 asthe said property did never be- 
long.to the plaintiff or defendant no. J and as such the property is 
not liable to te partitioned. The defendant stated that on 22nd August, 
1944 the defendant no. | in this own interest and with his own money 
purchased in auction sale, surplus Corporation land on Ibrahim Road 
in three contiguous lots of which the northern one was lot No. 16 
containing the area of 3 cottahs 5 chittacks and 40 sq.ft. and subse- 
quenNy being premises No. 16/l, Ibrahim Road, the: middle one was 
lot No. 17 containing the area -of 3 cottahs and odd’ subsequently 
.being premises No. 17, Ibrahim Road and the southern one was lot 
No. 18 containing the area of 4 cottahs and odd subsequently being 
premises No. 18/l; Ibrahim Road. All these plots were amalgamted 
into one premises renumbered as 16, Ibrahim Road." The defendant 
no. ] constructed structure thereon in his own interest and with his own 
money and had been in. exclusive possession and enjoyment of the 
same. The schedule *B" property exclusively belonged to defendant 
no. 1 and the plaintiff never had 8 annas share or any share therein. 
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It is further stated that the defendant no. 1 divided the said 16, 
Ibrahim Road premises into three separate portions now renumbered 
as 16A, 16B and 16C. The defendant no. 1 by two registered deeds of 
lease granted permanent lease of the said northern and southern portions 
now numbered as premises Nos 16A and 16C, Ibrahim Road to defe- 
ndants nos, 3 and 4 respectively and by deed ofsale sold the middle 
portion now mumbered as 16B, Ibrahim Road to his third wife Hussain 
Bibi. The said premises No. 16B, Ibrahim Road has been left out of 
this suit and the said Hussain Bibi has not been made a party. The defen- 
dant denied the allegation that the plaintiff has still ia his possession 
8 drawing room in the ground floor of th: said premises No. 25, Ekbal- 
pore Lane, wherein he has got his furniture and very often goes there. 
-The defendant further denied that the defendant no. 1 recently stopped 
paying any money out of the income of the suit/properties and that on 
being pressed, he expressed that he had been forced to make some Bena- 
mi documents in favour of his wife and daughter who are claiming the 
properties on the basis thereof and that he is not in a position to give the 
plaintiff his due share of the usufruct. The defendant further srated 
that the plaintiff being a very designing person in collusion with tho defe- 
ndant no. 1’s third young wife Hussain Bibi removed the defendant no 1 
to his house at 8A, Ekbalporé Lane and thereafter he is<living at the said 
house. The defendant no. i is now completely under the evil influence 
of his third wife and the'plaintiff and both of whom are acting in col- 
lusion with each other and with the evil motive of depriving this defen- 
dant and her son and daughters, the defendants nos. 3 and 4 of their 


properties, the present false and fraudulent suit has been instituted. It — 


is further stated that the defendant no. 2 was granted Letters of Admi- 
` nistration in respect of the Will and unless the said Will is revoked the 
suit is not maintainable. It is further stated that the plea or partition as 
made out in the plaint is based in the history of false allegation 
and fraudulent case and the suit for partition is liable to be dismissed. 

3. The defendants Nos. 3 and 4, the minor sons of Sahazadi Beguin 
defendant no. 2, also filed written statements stating, inter alia, that there 
was no joint business in dry fruits, never messed together and never formed 
joint family. The property at premises no. 25, Ekbalpore Lane was 
never purchased from the joint fund: The premises No. ‘16, Ibrahim 
Road was purchased by defendant no.1 with his own money in auc- 
tion sale held by the Corporation of Calcutta on 22nd August 1944. The 
said three plots were renumbered as 16A; 16B and 16C, Ibrahim Road 
and the same were divided into three portions by defendant No. 1 and 
each portions were separately numbered as 16A, 16B and 16C, Ibrahim 
Road. The defendant no. 1 in order to make provision of his grand-sons 
and grand-daughters made a lease of premises No. 16A, 16B and 16C, 
Ibrahim Road. 
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4. The defendant no. 5 also filed the written statement and stated 
therein that she does not admit that the plaintiff and Ahmed Shah Khan 
jointly carried on any business in dry fruits as alleged at stall No. 77 Hogg 
Market ar at any otber place at any material time. She denied the allega- 
tion that 25, Ekbalpore Lane was purchased by the plaintiff jointly with 
Ahmed Shah Khan in the name of the latter It is further stated that the 
plaintiff and Ahmed Shah never had a jointcommon fund and the suit 
premises is not joint property as alleged by the plaintiff. It is stated that 
16, Ibrahim Road was purchased by Ahmed Shah Khan alone with his 
own money and constructed structure thereon. The said property was 
divided into three parts and they were re-numbered as 16A, 16B and 
16C, Ibrahim Road. By two deeds of leases executed by him he granted 
permanent lease to his grand-son and grand-daughter and again by a deed 
of sale dated 25th March, 1955 sold and transferred for valuable con- 
sideration to this defendant the middle portion ie. premises No. 
16B, Ibrahim Road. The right, title and interest of Ahmed Shah in 
premises No. 16B, lbrahim Road was transferred to the defendant no 5. 
The allegations of fraud and collusion was denied by the said 'defendant. 
It is further stated that the defendant no. 1 Ahmed Shah Khan was abs- 
olute owner of the property in schedules *A' and 'B' and the right, title 
‘and interest of the said defendant was transferred in favour of the other 
defendants. On the said pleadings the defendant no. 5 prayed for a 
dismissal of the suit. It appears that the plaintiff got an exparte degree 
against the defendant for non-appearance of the defendant. The said ex- 
parte decree was set aside on an application being made by the defendant 
and the suit was heard on merits. After the evidence was adduced by the 
party the learned Sub-ordirate Judge of the 5th Court, Alipore, decreed the 
suit. While making the decree. in Title Suit No. 81 of 1959, declared that 
the plaintiff's title in respect of the suit premises to the extent of 9/16th 
-share in ‘A’ schedule property and half share in the ‘B’ schedule property 
subject to this that the plaintiff should add to the list of the joint 
properties in the plaint premises 8A, Ekbalpore Lane in which the plain- 
tiff has 9/16th share by amendment of the plaint within 15 days from 
the date and the suit being Title Suit No. 91 of 1959 filed by Ahmed 
Shah Khan and continued by Raja Khan challenging the transfer to Hu- 

“gsian Bibi stood dismissed, There was no application against this decree. 
. While decreeing the suit the learned Judge. below held, inter alia, that 
Ahmed Shah Khan is the brother of Raja Khan arid they lived in a joint 
mess, It was further held that the fruit business was also run jointly and 
the fruit business was run from 1917 and continued upto 1939. It was 
held that the acquisition of the property, that is, 25, Ekbalpore Lane, was 
made from the joint fund and for the benefit of the joint family the ac- 


quisition of 16, Ibrahim Road was also made from the usufruct of 25, 
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Ekbalpore Lane which was acquired by the brothers jointly and there- 
fore the brothers had joint mess, The case of the defendant that Sahara 
Khatoon purchased the property with her own money was dimissed. 

5. Mr. Mitter on behalf of the appellant contended that under 
the Mahomadan Law, the idea of Hindu joint family cannot at all be 
imported. The learned Subordinate Judge was wrong according to Mr. 
Mitter when the presumption or Hindu joint family was imported in a 
matter "of Muslim brothers. According to Mr. Mitter the mere existence 
of joint fund, if at all, in the hands of a Muslim and purchased by- seve- 
ral members with a joint fund will not make the joint property purcha- 
sed from the joint fund into a joint family property in the matter of Mus- 
lim brothers. It is argued by Mr. Mitter that ‘if two Muslim brothers 
jointly carries on business that will not bea joint family business in acc- 
ordance with the concept of joint family busitiess' of Hindu law -but will 
be a contractual business between the brothers and thirdly it is arg- 
ued by Mr. Mitter that there cannot be any partnership in regard to 
the business of smuggling. The plaintiff cannot maintain the ‘suit for 
usufruct of illegal partnership. It is argued by Mr. Mitter, -but not ad- 
mitted, that even if all the findings of the Court below are correct, . stil] 
the plaintiff is not entitled to the decree and the suit ought to have been 
dismissed in limine. Mr. Mitter argued that the parties did not carry on 
any business jointly and moreover itis argued by Mr. Mitter that the 
evidence given by: the plaintiff's witnesses cannot be believed, inasmuch 
:88, they are not competent witnesses and they icould ‘not say anything 
regarding the joint family fund, if at all, and :how it has been kept or 
utilised, Mr. Mitter also argued, even assuming the findings are correct , 
on law, the suit for partition is not maintainable. 


6. Mr. Chowdhury on behalf of the responderit- plaintif however 
supported the judgment of the Court below on fact. Mr. Chowdhury 
argued that the evidence is clear that Sahara Khatoon wasa woman of 
no means and the deed of disclaimer by Ahmed Khan or subsequent 
deed were made to defraud his brother. It is, argued by Mr. Chow- 
dhury that Ahmed Shah Khan himself has filed ‘the suit, being Title Suit 
No. 91 of 1959 which was heard along with this suit where he himself 
admitted that the property being No. 235, Bkbalpore Lane was a joint 
property of his and his brother Raja Khan the plaintiff. Mr. Chowd- 
hury contended that in view of the admission of the predecessor-in-interest 
of the defendant it can be said that no further evidence is required to 
prove the plaintiff’s case for partition. Mr. Chowdhury contended 
that the parties jointly carried on business in fruits, It is further stated 
that the fruit business was being carried on in Stall. No. C-77 i in the Hogg 
Market. Mr. Chowdhury further contended that it is quite true that 
the plaintiff did not say about the smuggling but the facts remain that the 
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brothers were involved in the smuggling case and were imprisoned. 
Some smuggling cases were being investigated sometime in 1928/29 and 
went on till 1937 when the parties came out of the jail. It is argued by 
Mr. Chowdhury that the disclaimer was made because this smuggler was 
apprehensive of the confiscation of the property, and therefore, Mr. 
Chowdhury argued that the deed of disclaimer was not acted upon and 
was made only to save the property, that is, 25 Ekbalpore Lane from 
being confiscated. Both the brothers enjoyed the rent accrued from 25, 
' Bkbalpore Lane jointly and from the joint fund, 16 Ibrahim Road was 


purchased and therefore the plaintiff is entitled to the partition as 
claimed, : : 


: 7. The first point raised by Mr. P.N. Mitter on behalf of the 
appellant is that there cannot bea joint family fund in respect of the 
Muslim brothers. Mr. Mitter contended that assuming the finding of 
the Court below was correct, still under the law the plaintiff is not enti- 
tled to the partition. The Hindu idea of joint family cannot be obtains 
able in a Muslim family. 


: 8. Under the Mahomedan Law, jointness of family is not recognised 
at all though various members of a Mahomedan family live in commensa- 
lity and they do not form a joint family in the sense in which that expre- 
ssion is used with regard to the Hindus in Hindu law and there can be no 
presumption of jointness in favour: of the joint family in the matter of 
acquisition of the property obtainable in the Mahomedan law. Ifa 
property is purchased by one brother_ when the two brothers live together 
jointly there is no presumption that the property was purchased with the 
joint fund: In a case reported in (1) ILR 8 Cal 826 (Hakim Khan v. Gool 
Khan) this Court held that “when the members of a Mahomedan family 
live in commensality, they do notforma “joint family” in the sense in 
which that expression is used with regard to Hindus ; and in Mahomaden 
law there is not, as there is in Hindu law, any presumption that the acquisi- 
tions of the several members are made for the benefit of the family jointly". 
In the said case the plaintiff and the defendant were 3 brothers. The 
plaintiff brought this suit to recover possession of 1/3rd share of a house 
at Gora-bazar in Dum Dum, and a tank in Italgacha, on the allegation 
that they were the joint property of the brothers. In the said case the 
brothers were connected with Karbar and lived in the same mess upto 
1271 (1864) and their mother died in 1264 (1861). It was held by lower 
appellate Court that the Court of first instance that the Court below was 
wrong in holding that the parties being Mahomedan, the presumption of 
the Hindu law in favour of joint acquisition -and joint family does not 
arise at all. Considering the point urged at page 830 the Division Bench 
of this Court held that “the Mahomaden law of inheritance is based on 
Sura-i-Nissa in the Koran, which was revealed in order to abrogate the 
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customs of the Arabs: and on the Hadis or traditions of the prophet. 
According to the principles of Mahomaden law any attempt to repudiate, 
the law of the Koran would amount to a declaration of infidelity, such 
as would render the individual concerned liable to civil punishment by 
the Kazee in this world, and to eternal punishment in the next. 

No custom opposed to the ordinary law of inheritance, which was 
created to destroy custom, would be recognised jby the Doctors of the 
Mahomaden law, and in our opinion it follows as a natural consequence, - 
that no such custom should be recognised by our Courts which are bound 
by express enactment to administer Mahomedan law in questions of inhe- 
titance among *Mahomedans". Their Lordships further held that “In 
this case the Sub-ordinate. Judge has, we think, erred in deciding the 
question of title according to the principles of Hindu law, and so far as 
he has set aside the decision of the Lower Court, we are compelled to 
reverse his judgment”. In the note porticn of the said' report 8, Cal. 
826 (Hakim Khan v Gool Khan) it appears that there was another judg- 
ment where the question as to the presumption of joint family relations 
amongst the Mahomedans was also raised in the case of Jaker Ali Chow- 
dhury v. Raj Chunder. Sen : 


E | 

9. In the said case Mr. Justice Field made the following observation : 
“the appellant’s vakeel, in one part of his argument, contended that the 
brothers Mahomed Daim and Asmutoollah lived together in coparcenary ; 
and he further contended that the presumption of the Hindu law, that all 
Property acquired by members of a coparcenary must be presumed to 
have belonged to the family, jointly although such property may stand 
in the names of individual members of the family ought to be held, to 
apply to this case".  ...... It was further held that “from the mere fact, 
if proved, of Mahomedans living in the same bari, or family-dwelling, 
and messing together it appears to us that no presumption arises that 
the ‘property standing in the name or names of an individual member or 
members of that family is joint in the sense in which this term is used in 
Hindu law"......It was held that the "general statement of witnesses that 
all the members of this particular family lived jointly and in commen- 
sality is. not enough to introduce into the Mahomedan family a parcener- 
ship which is à concept of Hindu law”. It appears to us on the basis of 
these judgments that even assuming that the parties lived in a joint mess 
and carried on joint karbar still the property being 25 Ekbalpore Lane 
being in the name of the elder brother does not per se become the property 
of the joint family of both the brothers as has ‘been held by the Court 
below. The court below relied upon the passage in the Art. 57 of the Molla’s 
Mahomedan Law, 1961 which provides that “Joint family business ( 1) When 
the members’ of a Mahomedan family live in commensality they do not 
form a joint family in the sense in which that expression is used in Hindu 


4 
1976 (2) CLJ] Hassain Bibi v. Must Hussainara Bibi 123 


law. Further, in the Mahomedan Law, there is not, as in the Hindu law 
any presumption that the acquisition of the several members of a family 
live in messing together are for the benefit of the family, but during 
the continuance of the family properties are acquired in the name of the 
managing member of the family, and itis proved that these are posses- 
sed by all the members jointly. The presumption is that there are proper- 
ties of the family and not the separate properties of the members in whose 
name they stand”. The first part of the observation as has been seen can- 
not be deduced from the judgment of this Court reported in (1) 8 Cal, 826 
(Hakim Khan v. Gool Khan). The other proposition of law of joint family 
property of.the presumption regarding joint family property cannot, in 
our opinion, hold good in view of the judgment of the case reported in 
8 Cal, 826. It appears that the last portion of the observation in the 
Art. 57 is bassed ona case reported in (2) ILR 59 Cal, 531: AIR 1932 
Cal., 538 (at 539-40) In the said case it appears that there was a joint an- 
cestral property and karbar which were inherited by all the brothers. After 
the death of the Mahomedan father, the son, who inherited the property, 
continued the business for quite a long time. Thereafter the joint family 
continued as it did not break up with the death of the mother and the 

question arises whether the property purchased in the name of the mana- 

ging brother was a joint property of the Mahomedan family. It was held 

that the property was joint property and partition was granted, The 

case has a distinctive quility and as such cannot be an authority on the 

broad proposition that any karbar between the two Mahomedan bro- 

thers will have the presumption of the Hindu law-in the Mahomedan 

system also. On the other hand the ease on the point as we have referred 

to is quite clear that this cannot be so. Weare, therefore, of the opinion | 
that assuming the brothers carried on the business jointly in dry fruits, 

there cannot be a joint family property if one of the brothers purchased 

the property in his own name. 

10. Mr. Chowdhury, however, contended that, as evidence add- 
uced on behalf of the plaintiff conclusively proved that the property was 
purchased from the joint fund arising out of a joint business carried on 
by the two brothers but in the name of the elder brother even without 
going into the question of joint family property, the plaintiff is entitled to 
the partition in respect of the property in question which was admittedly 
purchased by the fund of both the brothers arising out of a joint busin- 
ess. Mr. Chowdhury referred to the passages from evidences in support 
of his contention that the property was purchased from the joint fund. 
We now examine the evidence adduced on behalf of the parties on the 
questions of joint fund and joint property. On behalf of the plaintiff 14 
witnesses came to the box to depose about the jointness of the family 
and purchase from the joint fund. On behalf of the defendant 4 witne- 
sses deposed saying that there was no joint fruit business. _ The parties 
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were carrying on smuggling of opium and cocaine. They were apprehended 
and were jailed for 2 years and the property was purchased by Sayera 
Khatoon with her own money and the plaintiff has no right to claim any 
share in the property. The case of the plaintiff is that Ahmed Shab and 
Raja Khan were two brothers and were employed in the shop of Hazi 
Allah Bux and Fazle Elahi at New Market from 1913. Bibi Omar said 
in her answer to questions Nos. 20 to 25 that Bibi Omar was married 
sometime in 1926/27. She answered -to question 20 saying that the brot- 
hers were carrying on business in dry fruits at New Market. | 


. Witnesses for the plaintiff, P.W. 1,3 and 11 stated that Ahmed 
Shah and Raja Khan carried on business in dry fruits at New Market 
from 1917 onwards. P.W. 2,7,11 and 14 also stated that Ahmed and 
Reja Khan became the owner of the Stall No. C-77 in 1917 and carried 
op the said business till 1939 when it was closed down. On behalf of the 
defendant it is stated that there was no business in dry fruits but the 
brothers carried on the smuggling business of opium and cocaine all 
throughout. When this suggestion was made to the plaintiff's witnesses 
by the defence in their cross-examination, it appears that all of them 
stated including Bibi Omár that they have no knowledge ofthe case 
and the imprisonment of Ahmed Shah and Reja Khan for the offence of 
smuggling. 

11. It is however admitted by Mr. Chowdhury in his argument 

that tbe brothers carried on smuggling business and they were hauled up 
and weré imprisoned for 2 years. In fact, Ext. 12 makes it clear for 
the case of the defence that Ahmed Shah and Reja Khan were involved 
in smuggling business and in the smuggling conspiracy were hauled up 
and tried and were imprisoned for abont 2. years between 1933 and 
1937. From the judgment of the-Court below-it has also been found, as a 
question of fact, that the brothers, Ahmed: Shah Khan and Reja Khan, 
were engaged in illegal deals and involved in smuggling of cocaine and 
opium. On the basis of this evidence, it was also found that the brothers 
were not only.engaged in fruits business, which isa joint venture, but 
also in the illegal transaction of smuggling of opium and cocaine, It 
appears to us however even from the evidence ‘of the witnesses for the 
plaintiff who have denied the knowledge of imprisonment of Ahmed 
Shah and Reja Khan as accused after they were found guilty of smuggling 
which was being investigated and subsequently tried in criminal Court, 
was not known to these witnesses at all. In fact even Bibi Omar was 
emphatic in her assertion that there was po smuggling case against the 
brothers and that they were not sent to jail. 

12. The plaintiff's witnesses stated that the Stall No. C-77in the 
New Market belonged to Hazi Allah Bux and Ahmed Shah Khan and 
Reja Khan were only employees under Hazi Aliah Bux, Thereafter in 
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1917 Hazi Aliah Bux gave this fruit Stall to Reja Khan and Ahmed 
Shah Khan and in the said fruit stall Reja Khan and Ahmed Shah Khan 
continued the business. Other witnesses also stated in the same line. 
It appears from the Corporation Register that the Stall continued in 
the nameof Hazi Aliah Bux till about 1939 when admittedly the busi- 
ness was closed down. {t appears to us however that Ext. Aisa cer- 
tified copy of the rent roll of the permanent stall of Hogg Market. 
In the Corporation Register it shows that Stall No. C-77 was le¢ out 
to Hazi Aliah Bux and Fazle lahi and they came to oceupy the said 
stall on 8th January, 1917 and continued there till the date of termina- 
tion of the occupation of the stall on 13th June, 1939. It gives a lie to 
the evidences on behalf of the plaintiff that Ahmed Shah Khan and 
Reja Khan were occupying the Stall No. C-77 and continuing dry fruits 
business therein between the period 1920 and 1939. 


13. Mr. Chowdhury however contended that it is not very un- 
natural that the Stall stood- in the name of Hazi Allah Bux and Fazle 
Ilahi but Abmed and Reja continued to occupy the same. In this 
case the plaintiff’s witnesses differed in a major details about the num- 
ber of the employees who were in the Stall. In view- of the fact, no 
witnesses, not even Bibi Omar, could say how many persons were 
employed in the stall. Itis safe to rely on the publie documents than 
the oral eviderce of the witnesses given about 30 years after the in- 
cident tock place. Bibi Omar stated that there were 10/12 persons 
working in the dry fruits shop. No one of the other plaintiff's witnesses 
stated that there were 10/12 persons working in the shop and Bibi 
Omar did never goto the shop at all during the continuance of the 
business long about 20 years. The Court below heavily relied upon 
the evidence of PW 4. who it is stated, is an independent witness. in 
our opinion, PW 4 who is a land speculator, could not produce the 
letter of authority by which he was appointed the broker for purchase 
of the property at 25, Ekbalpore Lane and he did not even remember 
how much did he get as brokerage. He stated that he was present 
when the document was executed in the Registration Office but could 
not say “how much was paid at the Registration Office. He stated that 
Rs. 10,000/- was paid at the Registration Office but from the Memo ef 
consideration of the said Ext. it does not appear that on the date o? 
registration only Rs. 10,000/- was paid on 16th December, 1927 when 
the deed was registered. It appears that the said broker, was not even 
witness to the deed. From the Hazira which was filed on 5th March 
1968, the name of PW 4 is not to be found. -In our opinion, the occu- 
pation of PW 4 wasa land speculator. He has never stated that he 
wasa land broker or agent but he was a land speculator. He did not 
even remember. the name of the Attorney or address of his Oftice who 
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Prepared the deed, though he went to his office. In our opinion, this 
evidence is not worthy of belief. Witnesses for the plaintiff are also 
not proper witnesses to say that the property was purchased from the 
joint fund. Their information are all hearsay evidence and is liable to 
-be disbelieved on the point of accumulation of the joint fund for the 
purchase of the property from the said fund. Bibi Omar is, however, 
another witness who stated that there was a joint fund which arose out of a 
joint fruit business. Bibi Omar stated that Reja. Khan used to bring the 
money from the shop 3/4 days of the last of a month and would give it to 
her for giving to Bara Baba that is Ahmed Shah Khan. The evidence is that 
both the brothers conducted the fruit business jointly and used to go to 
the shop and stayed there. It is hard to believe that the younger brother wo- 
uld alone bring the money from the shop and thereafter he gave it to Bibi 
Omar who handed’ over the money to Bara Baba at the end of the month. 
lt appears that to Bibi Omar he gave about Rs. 2,000/-, 3.000/-, 4,000/-. and 
Rs. 5,000/-. Bibi Omar stated that she did not know how to count the mo- 
ney and sometime she could count by Rs. 20/-. It is hard to believe that 
Rs. 2000/-, 3000/-, 4000/- and Rs. 5000/-are given by Reja Khan to Ahmed 
Shah Khan to be made over to Ahmed Shah Khan through Bibi Omar and 
it is also hard to believe further that Bibi Omar is a. person who could say 
how much money was given to Ahmed Shah Khan because it was diff- 
cult for her to count the money at all before she. handed them over to 
Ahmed Shah Khan. In the state of evidence, it is difficult to believe that 
there was any joint fund through which the property was purchased by 
both the brothers. !tis no doubt true, as Mr. Chowdhury has specifi- 
cally pointed out, that in the judgment of the Session Judge it has been 
Stated that the brothers were living in comfort: and they were living 
together at 25 Ekbalpore Lane.. Ext. 12 shows that the accused in the said 
case were carrying on business of smuggling including his two brothers 
and that they were in the said business in the big way. If the joint 
business in dry fruits in Stall No. C-77 is not believed and we do not 
believe it, then the only other business is smuggling in which they earned 
alot of money. It appears to us however that ‘even if we believe that 
there was a joint business in dry fruits in another man’s stall there is 
scope for holding that the plaintiff and the defendants, Ahmed Shah 
and Reja Khan, were also involved ina big way in the smuggling busi- 
ness of opium and cocaine and their joint fund, if any, was built up from 
the profit of the dry fruits business as wellas this smuggling business of 
cocaine and opium. In fact the Court below has held that apart from 
the joint fruit business, there was illegal transaction of smuggling in 
which the brothers were companions. 


14. Mr. Chowdhury however contended that in the plaint filed 
by Ahmed Shah Khan, he admitted that 25, Ekbalpore Lane property 
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was purchased from the joint fund and as such it goes to the very root 
of the matter and no further evidence are required fo be adduced by the 
plaintiff in support of their case and the fruit business was a joint business 
and the property purchased in the name of the elder brother-is a joint 
Property. Mr. Chowdhury argued that one or two contradictions in 
respect of the fact is that who was in possession of the Stall or how many 
Persons were employed will not make the evidence of the witnesses un- 
worthy of belief. Mr. Chowdhury referred to (3 AIR 1965 SC, 277 
(Ugar Ahir v. State of Bihar) In paragraph 6 of the said judgment, it 
has been stated that “the maxim falsus in uno falsus in ombibus’ (false 
in one thing, false in every thing) is neither a sound rule of law nor a 
rule of practice. Hardly one comes across a witness whose evidence does 
not contain a grain of untruth or at any rate exaggerations, embroideries or 
embellishments, If is, therefore, the duty of the court to scrutinise the 
evidence carefully and in terms of the falicitous metaphor, separating the 
grain from the chaff. But, it cannot obviously disbelieve the substra- 
tum of the prosecution case or the material parts of the evidence and re- 
construct a story of its own out of the rest”. Applying this principle 
in the facts of this case, if the exaggerations of Bibi Omar are omitted, in 
correct details of other witnesses regarding jointness of the dry fruit busi- 
ness are discarded, the untrue statement regarding the carrying on busi- 
ness of smuggling are considered, then the evidence of the plaintiff's wit- 
nesses cannot be believed and must be discarded. 


15. So far as the admission of the plaint in T.S. No. 91 of 1959 is 
concerned it is clear that. the suit was filed when Ahmed Shah was resid- 
ing with Reja Khan at 8A Ekbalpore Lane. It is the case of the plaintiff 
that Ahmed Shah Khan left 25 Ekbalpore Lane between 9 and 12 months 
before he died. Ahmed Shah died on 1st May, 1960. The suit was filed on 
25th November 1959 when admittedly Ahmed Shah Khan was residing with 
Reja Khan at 8A, Ekbalpore Lane. The plaint was drafted by a lawyer 
who was also a lawyer for Reja Khan in T.S. No. 81 of 19:9. Sri Bhat- 
tacbarya, junior to Golam Mohiuddin, Advocate for the plaintiff in T. S. 
No. 810f 1959 deposed in this case. PW 10 stated in his evidence that 
he filed the T.S. No. 91 of 1959. Ext 6A which was a draft of the 
plaiat in TS No. 91 of 1959 was filed by P.W. 10 as an Advocate of 
Ahmed Shah Khan, hestated that Ahmed - Shah Khan signed the pla- 
int. He did not sign in his presence. He instructed the witness and Mo- 
hiuddin about the suit, The witness did not know the hand-writing of 
Ahmed and he was satisfied on the version of the agent that the plaint 
was signed by Ahmed. Tn this state of evidence, it cannot be said that 
the plaint in T.S. No. 91 of 1959 was properly signed and verified by 
Ahmed Shah Khan. It is however true that if the plaint is properly signed 
and verified, it may be admissible in the evidence but if it is not properly 
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verified the question of admissiblity does not arise. Moreover in the 
present ease the plaint in T. S. No. 91 of 1959 was not even an Ext. and 
what was exhibited is only a draft of the plaint (Ext. 6). In our opinion 
therefore, the plaint, not having been varified, the admission made 
therein cannot be used as against the defendant in this case. 


16. Mr. Mitter further contended, and in our opinion rightly, assu- 
ming for a moment that it is an admission by Ahmed Shah as against him- 
self, the plaint in T. S. No. 91 of 1959 was filed on 25th November, 1959 
after the lease was executed on 10th July, 1956. It appears to us that 
under section. 18(1) and (2) of the Evidence Act, this admission cannot 
be treated admission in respect of the plaintiff's possession prior to the 
execution of the lease after he has parted with bis interest by execution of 
‘the lease, In our view, therefore, there was no dry fruit bnsiness carried on 
by both the Brothers at Stall No. C-77, Hogg Market. Both the brothers 
however carried on some business of smuggling including dry fruits and 
earned a lot of money on that score. It appears, therefore, in view of 
the fact that under the Mahomaden law there cannot be a joint family 
property, the question of partition between the two brothers carrying on 
business jointly does not arise. The suit therefore as framed for partition 
isliable to be dismissed. 

17. Let us see whether the suit for 8 annas share of contractual par- 
tnership is maintainable or not. 

18. Mr. Chowdhury contended that admittedly the brothers carried 
on business jointly. Whatever the kind of business, the plaintiff, there- 
fore, may be entitled to the half-share into the property purchased from 
the joint fund.. 

19. Mr. Mitter contended that if the business itself is illegal, no suit 
for dissolution of contractual partnership is maintainable. It must be 
stated that Mr. Chowdhury did not base his argument on the basis of con- 
tractual partnership. He stated in a simple way as follows: That two 
brothers were carrying on joint dry fruits business in Hogg Market and 

purchased the property out of the joint fund and as such he is entitled to the 
1/2 share in the property. Mr. Chowdhury contended that even that suit 
for partition is not maintainable as the finding of the Court below is that 
the brothers were carrying on business in dry fruits as well asin the smu- 
ggling of cocaine and opium and if the property was purchased from the 
assets óf the illegal partnership, a suit for partition is maintainable. 

20 Mr. Mitter referred to the cases reported in (4) AIR 1926 
All., 591 (Mewa Ram v. Ram Gopal, (5) AIR 1927 All, 487 (K. B. 
Narasimha Chettiar v. K. P. Balarishna Chetty, (6) AIR 1951 Mad., 
291 (Kumaraswami v. Chinnathami) and (7) AIR -1927 Mad. 123 
(Punniah v. Sagarajee Kasarmal). In AIR 1927 Mad. 123 the case arose 
out of a suits dissolution of partnership and for taking of partnership 
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accounts. The partnership was formed between four firms which 
were unregistered, The partnership firm carried on business and made 
. Profits, While the matter was pending in appeal, it was found that 
the total number of persons constituting the four firms which entered 
into this partnership, to deal as a combined concern in these goods, consis- 
ted of 22 persons and the question arose as to how far on the  plaint 
such a partnership would be legal in view of section 4, CI. (2) of the Com- 
panies Act. The Division Bench of the Madras High Court held as 
follows: “We are of opinion that having regard to the plaint the part- 
nership which is sought to be dissolved is illegal having regard to section 4 
of the Indian Companies Act. The suit fails and the plaintiff will not be 
entitled to any decree". The similer question arose in the case reported 
in (4) AIR 1926 All 591 (Mewa Ram v. Ram Gopal). In the said case 
Mr. Justice Sulaiman and Mr. Justice Mukherji differed on the question 
of law which having been referred to the third Judge, it was held that the 
suit filed was not maintainable. It appears in this case that the plaintiff 
filed the suit for declaration that the partnership was invalid for a refund 
of the plaintiff’s subscription out of the proceeds realized by an auction 
sale of the factories or for exclusion of the plaintiff from the partnership 
and a refund of his subscription in some other proper way. In the 
alternative ,a division of the properties of the factories and, if proper 
an auction sale of the property and an award to the plaintiff ofa 1/8th 
share in their sale proceeds. It appears that when the partnership was 
formed, more than 22 persons were shareholders of the factory. Mir. 
Justice Sulaiman held that ifa member is anxious to relieve bimself 
from all further liabilities he should be allowed to come to Court and 
obtain a declaration that the Association is illegal. But the Court can not 
assist the plaintiff in getting accounts made, so that he may have his 'full 
share of the profits made by the illegal Association, nor can the Court 
order winding up. Mr. Justice Sulaiman however held thatthe simple 
partition of assets can be granted, Mr. Justice Mukherji and Mr. Jus- 
tice Walsh did not agree with Mr. Justice Sulaiman's view. Mr. Justice 
Mukherji held at page 598 that— 


“Will the Court enforce an agreement which is void under the law ? 
There can be only one clear answer, viz., in the negative. The learned 
Judge of the Court below was of the same opinion. Buthe thought 
that he might make a distinction and held that he was dividing the 
property belonging to the parties and that there was no objection to 
this course of proceeding. But the question is: Is not the learned 
Judge doing the same act which he himself holds is prohibited by law 
and only gives another name for the act in order to make it lawful, 
The partition which he has ordered will involve, as it must do, realiz- 
ation of the assets of the company, payments of its just debts, sale of 
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its property and distribution among its members. In the relief of 
dissolution.of partnership or of winding up, the same thing has to 
be done and nothing beyond that. I am, therefore, elearly of: opinion 
- that the decree made by the learned Judge of the Court below cannot’ 


be sustained”. 


For the difference of the opinions with Mr. Justice STAN the matter 
was referred to Mr. Justice Walsh and Mr. Justice Walsh agreed with Mr. 
Jnstice Mukherji and Mr. Justice Walsh held at page 602 as follows :— 
“But for my own part I am of opinion that however the decree in 
this case were framed it would be in substance:and in fact an order to 
wind up this association, realize the assets, discharge the liabilities and 
distribute the same, and whether-you call the gentleman charged with 
carrying out that duty a Receiver or an Amin or a Commissioner, he 
would be in substance a liquidator, and liquidation is clearly prohibited 
by the language of S. 4 of the Companies Act, which treats an associa- 
tion such as this as one not recognized by law. Iam influenced to 
- Some extent in arriving at the opinion at which I have arrived by the 
consideration that ifa decree of bis kind were to be granted in a suit 
framed as this suit has been in the.case of such an association as tliis, 
it would be in substance to entertain an application for winding up the 
association and, would, therefore, render S.4 a nullity, because if 
such a precedent were once established I can see nothing to prevent the 
formation of an unlimited number of.such associations consisting of 
more.than 20 persons carrying on trade for the purpose of gain, any 
one of the members of which could come to,the Court and ask for 
relief in a suit in the nature of a winding up of:the assets of the associ- 
- ations. The result would be to give such associations under another 
guise the cloak of legality although the statute has forbidden them". 
The same principle was reiterated in the case reported in (5) AIR 1927 
All 487 (B.K. Narasimha Chettiar v. K.P. Balarishna Chetty). In this 
case admittedly the -brothers were involved in ‘the illegal business of 
smuggling and the property was purchased ont of the said illegal business 
or in the other words their assets were out of the illegal transaction. 
Therefore the plaintiff cannot claim or maintain the suit for partition of 
the assets accrued out of the illegal business of smuggling. 

21. In the result, the plaintiff's Title Suit No. 81 of 1959 fails and 
the appeal succeeds. The decree in Title Suit No. De of 1959 is set aside. 
The appeal is allowed with costs. 

22. Letthe two Receivers appointed by the Court below submit 
their accounts in the said Court within two months from to-day and 
thereafter they will be discharged immediately by the Court below. 

í Sharma, J. : I agree. i 
S. P. M. i 


i 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
, Salil Kumar Datta 


Decision : June 25, 1976 
Union of India & Ors.... ase ... Appellants 


Versus 
Jagadish Chandra Agarwal... © x33 ... Respondent* 


Emergency—Proclamation eee of Articles 14 and 19— 
Notice being challenged as ultra vires Art. 14 In writ petition—Rule and 
interim Ínjunction— Proseeution of writ petition and continuance of interim 
injunction—Choice of the course to be adopted by petitioner— Whether 
interim injunction to continue— Determination by Court thereafter. 


Ina writ petition, the petitioner challenged a notice issued by the Income-tax 
Authorities on various grounds, One of the grounds. was that the provisions of certain 
sections of the Income-tax Act 1961 are ultra vires Article 14, 19(1)(f) and 31 of the Con- 
stitution. The petitioner obtained a Rule and an interim injunction, One of the 
grounds Of the challenge is that certain sections of the Income-tax Act 1961 are ultra vires 
Articles 14, 19(1)(f) and 31 of the Constitution. The Respondents before the trial Court 
contended that theinjunction should be vacated and the writ application dismissed. 
The Proclamation of Emergency issued by the President of India was brought to the 
notice of the learned tria] Judge. In view of the said Proclamation, the learned trial 
Judge took the view that since the writ petition involved enforcement of right confer. 
red under Article 14 of the Constitution, the application should remain adjourned 
sine die. But the order of interim injunction would also continue so long the Emer- 
gency subsists. 

HELD : In a case of this nature the Court has to examine the grounds ret forth in the 
writ petition. If the petition relates to enforcement of rights conferred by any of tho afore- 
said Articles mentioned in the said Proclamation, the petition would remain suspended. 
But any interim order obtained on the ground of violation of rights conferred by the 
said Articles bas to be vacated..The reason is that an interim order is made in aid of the 
final order that may be made. In view of the Emergency the final order cannot be pass- 
ed. The Interim order therefore cannot continue. But if the Court finde that apart from 
the enforcement of the rights conferred by the said Articles there are other grounds in 
the writ petition the Court may give an opportunity to the petitioner to abandon the 
grounds relating to the enforcement of the rights under the said Articles and proceed with 
the petition based on the other grounds only. If the petitioner chooses this course the 
petition may be proceeded with and the interim order, if any, based on theother gro- 
unds may also be continued, if found-tenable on merits, Accordingly, the case was 
remanded to the trial court for examination of tho merits of the petition in the light 
of the Observations made in the judgment. 


Case referred to : 


(1) Kanhailal Agarwala v. Union of India, 1976 (1) CLJ 293 
Gouri Nath Mitter, Advocate General, Ajit Kumar Sen Gupta 
and S. N. Dutt E i E ...for the appellants 
Sudhindra Kr. Kar.. Sv “for the respondent 


*F.M.A. Nos. 3633 & 3634 of 1975. 
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The judgment of the Court was as follows : 


Mitra, C. J.: This isan appeal from a judgment of Mr. Justice 
Sabyasachi Mukharji delivered on the 22nd August, 1975, The learned 
trial Judge was considering whether an interim order of injunction 
obtained in a writ application should be vacated. 

2. Onthe 14th June, 1973 the Income-tax Authorities issued a 
notice under section 269(D) (1) of the Income-tax Act, 1961 with respect 
to a property which the petitioner had purchased. The petitioner by 
a writ application moved on the 20th September, 1973 challenged the 
notice. He obtained a Rule and an interim injunction. The grounds 
of the challenge are numerous. One of the grounds is that the 
provisions, of sections 269C to 269-I and 269R of the Income-tax Act, 
1961 are ultra vires Article 14, 19(1) (f) and 31 of the Constitution. 
The Union of India and the other respondents before the trial Judge 
filed their counter affidavits stating, inter alia, that the order of injunction 
should be vacated and the application dismissed. 

3. When the application came up for hearing on the 22nd August, 

1975 the order of injunction was continuing. The learned trial Judge’s 
attention was drawn to a Proclamation issued by the President of India and 
published in the Gazette of India on the 27th June, 1975/ The Procla- 
mation reads as follows : 
. “In exercise of the powers conferred by clause (1) of Article 359 of 
the Constitution, the President hereby declares that the right of any 
person (including a foreigner) to move any court for the enforcement 
of the rights conferred by Artiele-14, Article 19, Article 21 and Article 22 
of the Constitution and ell proceedings pendingin any Court for the 
enforcement of the abovementioned rights shall remain suspended, for 
the period during which the proclamation of emergency made under 
Clause (I) of Article 352 of the Constitution on the 3rd December, 1971 
and on the 25th June 1975 are both in force. 


,» 

4. In view of the aforesaid Proclamation, the learned trial Judge 
has taken the view that since the application involves enforcement of 
right conferred under Article 14 of the Constitution, the application should 
remain adjourned sine die with liberty to the parties to mention for hearing 
after the Proclamation is revoked. But the order of injunction would 
' continue so long as the Emergency subsists. 

5. Inour view, in a case of this nature the Court has to examine 
the grounds set forth in the petition. Ifthe application relates to enfor- 
cement of right conferred by any of the aforesaid Articles, the applíca- 
tion would remain suspended. But any interim order obtained on the 
ground of violation of rights conferred by the said Articles has to be vaca- 
ted in view of the judgment of this Court in the case of (1) Kanhaiyalal 
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Agarwala and anr. v. Union of india and ors., reported in (1976) (1) 
CLI p. 293. The reason is that an interim order is made in aid of the 
final order that may be passed. In view of the emergency, the final order 
cannot be passed. The interim order therefore cannot also continue, 

6. Butif the Court finds that apart from enforcement of rights 
conferred by the aforesaid Articles there are other grounds in the petition 
the court may give an opportunity to the petitioner to abandon the grounds 
relating to enforcement of rights under the aforesaid Articles and proceed 
with the application based on the other grounds only. If the petitioner choo- 

ses this course the application may be proceeded with and the interim order, 
if any, based on the other grounds may also be continued, if found ten- 
able on merits. In this case, the proper course is to examine the ‘petition 
and give opportunities to the petitioner to choose bis course of action. 
If the petitioner says that he would stick to the grounds of enforcement of 
rights conferred by the aforesaid Articles, then the entire application 
shall remain suspended till the emergency is over. The court will then 
examine whether the interim order was made on the basis of violation of 
rights conferred by the above Articles only or on the basis of other grounds 
as well. Ifit was made on the basis of violation of rights conferred by 
the said Articles only, the interim order would be vacated. If not, the 
interim order would continue if the Court thinks it proper to do so on 
the ether grounds. 

7. We therefore direct that this application be remanded to the 
learned trial Judge for examination of the merits of the petition in the 
light of the observations we have made. The judgment under appeal is 
set aside. The appeal is disposed of as above. There will be no order 
as to costs. 

8. The above judgment will also govern the other appeal, that is, 
F:M.A.T.,No 2634 of 1975 which is also disposed of without any order 
as to costs. 

Datta, J. : I agree, 


P. R. ———— 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: March 10, 1976 
Amichand Dassanl... STA sat .. Petitioner 
Versus 
Sm. Mamalbai Bachawat & Ors.... n ...Opposite Parties* 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 17(2A)—Order 
* Civil Rule no. 612 of 1974. 
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made under—Whether such order is appealable—Maintainability of appeal 
from order made under Sec. 17(2A). s 

No appeal lies-against an order made under Section 17 (2A) of the West Ben- 
gal Premises Tenancy Act 1956. Obviously such an order under section 17(2A) does 


not amount to æ decree nor is it an appealable order within the meaning of Civil 
Procedure Code. i 


The right of appeal is a creature of the statute. When neither the Codeof Civil 
Procedure nor the West Bengal Premises Tenaney Act makes such an order under Section 
17(2A) appealable, the appeal which was filed before the court below was miscon- 
ceived and not maintainable inlaw. The memorandum of the said appeal filed by 
the plaintiff ought to have been returned, ~ 


- Case referred to: 


(2) Iswar Singh Kripal Singh & Co. v. The Rajputana Trading Co. Ltd., 
(1972) 7] CWN 326 


Tarun Chatterjee m - aie? ... for the petitioner 
Biman Kanti Basu ox ES iis .. for the opposite parties 


The judgment of the Court was as follows : : 
The defendant tenant obtained this Rule against the order of the learned 
Subordinate Judge, 1st. Court. Howrah disposing of an appeal preferred 
by the plaintiff against an order under Section.17(2A) of the West Bengal 
Premises Tenancy Act passed by the learned Munsif, Ist, Court, Howrah. 


2. In my view, Mr. Chatterjee, learned Advocate for the petitioner 
is right in his submission that the above appeal in the lower appellate court 
directed against the order under section 17(2A) of the West Bengal Pre- 
mises Tenancy Actdid not lie. Obviously, the said order under Section 
17(2A) did not amount to a decree. Same also was not an order appeal- 
able under the Code of Civil Procedure. Therefore, the learned Subor- 
dinate Judge plainly acted without jurisdiction in deciding the said appeal 
on merits. The decision of P. B. Mukherji, C.J. and B. C. Mitra,- J. in the 
case of (1) Iswar Singh Kripal Singh & Co. v. The Rajputana Trading Co. 
Ltd. & Anr. reported in 77 CWN 326 which was relied upon by the 
learned Subordinate Judge was clearly distinguishable. The Division Be- 
nch in the aforesaid case of Iswar Singh Kripal Singh & Co. v. The Raj- 
putana Trading Co. Ltd. (Supra) had considered the question whether an 
order striking out defence against delivery of possession was a ‘judgment’ 
within the meaning of clause 15 of the Letters Patent 1865 and the view 

. of the Division Bench was that the said order was appealable under cl. 15. 
The said decision has no manner of application in deciding the maintainabi- 
lity of an appeal from a court of first instance under the Bengal, Agra and 
Assam Civil Courts Act to the lower appellàte Court. The right of appeal, 
it is well settled, is a creature of statute. When neither the Code of Civil 
Procedure nor the West Bengal Premises Tenancy Act makes such an order 
under section 17(2A) appealable, I am bound to hold that the appeal in 
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question before the learned -Subordinate Judge was misconceived 
and not maintainable in law. The learned Subordinate Judge in the ex- 
ercise of his jurisdiction ought to have directed return of the Memoran- 
dum of Appeal filed by the plaintiff. The plaintiff did not file any re- 
visional application against the order of the learned Munsif passed under 
Section 17(2A), Therefore it is not necessary for me to examine the merits 
of the order under Section 17(2A). Needless to say, the order passed in 
this case would be without prejudice to the rights and contentions of the 
parties in any other appropriate proceedings where the  propriety or 
legality of the said order under Section 17(2A) may be considered accord- 
ing to law. 

Subject to these observations I make the Rule absolute and set aside 
the order of the learned Subordinate Judge in Misc. Appeal No, 159 of 
1973. Let the Memo of Appeal be returned to the learned Advocate 
for the plaintiff appellant. 

There will be no order as to costs. 

Let the records be sent down expeditiously. 


T.K.M. 





{ CONSTITUTIONAL WRIT: JURISDICTION | 
Before. Mr. Justice Tarun Kumar Basu 
. Decision: -July 26, 1976 
Dipti Kumar Sain it ee Petitioner 
- Versus : 
State of West Bengal & Ors. ... ša ... Respondents" 


Bengal Co-operative Societies Act (21 of. 1940), 135 (1)—Review— 


Scope of — Bar under sec. 135(3)— Maintainability of review application under. 

A notice dated 20.4.70 was issued stating that the 14th Annual General Meeting 
of the Burdwan zonal Co-operative Multipurpose and Marketing Society Ltd. would 
- beheld on 17.5.70 Tho petitioner says that the place of the meeting was fixed at an 
agricultura! farm belonging to the society which was not the registered office of the 
Society. According to the petitioner, this was contrary to law. Accordingly the petitio- 
oer raised a dispute before the appropriate authority and the said dispute was referred 
‘to an Arbitrator under the relevant provisions of the Bengal Co-operative Societies Act 
1940. The Arbitrator upheld the contentions of the petitioner and held that the Gene- 
ral Meeting was void. From that, an appeal was teken by one of the Directors of the 
Society. The appeal was heard by the Assistant Registrar of the Co-operative Societies, 
Burdwan and the said appeal was dismissed on 2.7.71. Being aggrieved by the appe- 
Hate order, the secretary of the Society and another filed a petition for review under 
section 135 (1) of the Act. By an order dated 7.7.72, the State Government allowed 
the review petition and set aside the appellate order. The petitioner challenged the 
order allowing the petition for review in an application under Article" 226 of the Cons- 

titution and obtained this Rule. - 


*C. R. no. 6372 (w) of 1972. 


' 
i 
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HELD: Since it ia not disputed that an appeal lay from the original order 
passed in the present case to the Tribunal had the Tribunal been constituted at tbe 
material time, it must be held that in view of Section 135(3) of the Act, the review 
application on which the impugned order was made was not maintainable. 


Susi] Kumar Biswas E i ...for the Petitioner 
Birendra Ch Chakraborty ie ^ for the Respondents 


The judgment of the Court was as follows: ' 


The controversy in the present Rule lies within a very narrow 
compass. The petitioner isa member of a Co-operative Society known 
as the Burdwan Zonal Co-operative Multipurpose and Marketing 
Society Limited which is registered under the Bengal Co-operative Societies 
Act, 1940 ( hereinafter referred to-as the Act). 

2. A.notióe was issued on the 20th April, 1970 stating that the 
14th Annual General Meeting of the Society will be held on tbe 17th. 
May, 1970. According to the petitioner, the place of the meeting was 
fixed at an agricultural farm ‘belonging to the Society which was not the 
Registered Offlce of the Society. According to the petitioner, this was 
contrary to Jaw. Accordingly, the petitioner raised a dispute contesting 
the election which was referred to an Arbitrator under the appropriate 
provisions of the Act. The Arbitrator upheld the contentions of the 
petitioner and held that the General Meeting was void. From that, an 
appeal was taken by one of the Directors of the Society. ‘The appeal 
was heard by the Assistant Registrar of Co-operative Societies, Burdwan 
and was dismissed on the 2nd July, 1971. 

. 3. Being aggrieved by the Appellate Order, the Secretary of the 
Society and one Aloke Nath Mukherjee, a Director of the Society filed a 
petition for review under Section 135 (1) of the Act. 


4. By an-order which is Annexure‘D’ to the petition and is dated 
the 7th July, 1972, the review petition was allowed and the appellate 
order was cancelled. : 

5. It is this order passed in review that is challenged before me in 
this application. - i 

6. Mr. Biswas, learned Advocate appearing on behalf of the petiti- 
oner challenged'the order on a very short ground. In order to appreci- 

_ate the ground, it would be useful to set out. Section 135 of the Act 
which is in the following terms :— i j | 

~ “135, (1) The State Government may call for and examine the 

record of any inquiry or inspection held or made under this Act or 
the procéedings of the Registrar or any person $ubordináte to him or 
acting on his authority, and may pass thereon such orders as it thinks 
fit. 
(2) The Registrar may at any time— 
(a) revise any order passed by himself ; or | 
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(b) call for and examine.the record of any inquiry or inspection held 
or made under this Act or the proczedings of any person subordinate 
to him or acting on his authority, and if it appears to him that any 
deciáion, order or award or any proceedings so ealled for should 
forany reason be modified, annulled or reversed, may pass.such 
orders thereon as he thinks fit: Provided that, before any order is 
made under clause (a) or (b), the Registrar shall afford to any person, 
ed to be affected adversely by such order, an opportuuity of being 
ear 
(3) Nothing in sub-section (1) or sub-section (2) shallapply to any 
proceeding in which an appeal lies to the Tribunal under sub-section 
(2) of section 133A.” 
It was submitted on the strength of Section 135 (3) of the Act that where 
an appeal lies to ‘the Tribunal, review under Section 135 (1) is not 
maintainable. My attention was drawn to the Fourth Schedule to the 
Act, Item: 7 whereof provides that an apeal from any order, decision 
or award of the Registrar or an Arbitrator lies to the Tribunal. Until 
such a Tribunal is constituted, a dichotomy of appellate authorities is 
provided for in the Fourth Sehedule. If the order ie passed by the Regi- 
strar an appeal lies to the State Government. If it is passed by any other 
authority, the appeal lies to the Registrar. Mr. Biswas fairly pointed 
out that, on the date when the review order was passed in the present 
case, there was no Tribunal constituted by the State Government. Conse- 
quently, since the original order was passed by the Arbitrator, the appeal 
was heard by the Assistant Registrar of Co-operative Societies who is 
empowered to discharge the functions of the Registrar He however 
contended that according to the appropriate provisions of the Act, all 
appeals from the-order of any authority would lie to the Tribunal. 
The fact that no Tribunal was constituted by.the State Government at the 
relevant time was a purely fortutious circumstance. 


7. Learned Advocate on behalf of the respondents did not contest 
the proposition that under the appropriate provisions of the Act an 
appeal from any order would lie to the Tribunal. He further stated that 
since the Tribunal has now been constituted all appeals are heard by it. 

8. That being so, the contention of Mr. Biswas, in my view, is 
sound and should be accepted. As Mr. Biswas pointed out, Section 135 
really contains the power of the State Government to review orders suo 
motu. This is in contrast to the provisions of Section 133A of the Act, 
sub-section (4) whereof provides that any person aggrieved by an order 
made by the Tribunal may apply to the Tribunal for a review of the 
order. 

9. Since it was not disputed that an appeal lay from the original 
order passed in this case to the Tribunal had the Tribunal been constituted 
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at the materialtime, it must be held that in view of Section 135(3) 
of the Act, the review application on which the impugned order was 
made was not maintainable. 

10. Inthe result, this Mom succeeds. and the Rule is made 
absolute. There will be a writ in the nature of Certiorari quashing the order 
passed in review dated the 7th July, 1972 and a writ in the nature of Man- 
damus directing the respondents to for bear from giving effect to that 
orderin any manner whatsoever. There will be no order as to costs. 

P.R. 


1 


[ CIVIL APPELLATE JURISDICTION ]: 
Pune Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice. 
i Salil Kumar Datta 
Decision: April 29, 1976 


State of West Bengal & Ors... ads ... Appellants 
| Versus 

Sm. Monika Dey... ... Respondents* 

Abatement—Death of writ GANG Gek at appellate stage— Rule beco- 


ming infructuous—Effect on appeal. 
The Original writ petitioner, having died, the Rule has become infructuous and’ 
88 such the appeal arising of the said Rule is liable to be dismissed. 


Provat Kumar Sen Gupta and R. N. Das... ...for the appellants 
None e des .. for the respondent 

The judgment of the Court was as follows: 

Mitra, C. J.: In view of the fact that the original petitioner under 
Article 226 of the Constitution is dead, the Rule has become infructuous. 
Tbe appeal is dismissed. No order as to costs. 

Datta, J. : I agree, 

N. C. S, 

*F. M. A. no. 48 of 1912, 





[ CIVIL REVISIONAL JURISDICTION ] 
- Before "n Justice Rabindra Nath Bhattacharya and Mr. Justice 
Arun Kumar Janah 
Décision ; June 15, 1976 


Eastern Equipment and Sales Ltd. Ps ... Petitioner 
Versus 
Matsui & Co. Ltd. m ... Opposite Parties* 


Arbitration Act (10 of 1940), Sec. 9(b)—Sole airbtrator— Appoint- 
ment of—Agreement providiag two arbitrators, each to be nominated by 


*Civil Rule no. 2061 of 1913. 
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each party—Nomination of one and default of the other party in appointing the 
other arbitrator Effect thereof— Whether arbitrator nominated becomes 
sole arbitrator. automatically—Requirements under—Delayed notice appoin- 
ting the other arbitrator — Condonation of delay on satisfactory explanation. 

Civil Procedure Code (Act 5 of 1908), Sec. 115—Scope of—Discre- 
tion of Court to interfere. P 

Whether there was any appointment of Mr. Sampat as the sole arbitrator in the 
reference is the principle question for determination. 

HELD: Unless the appointment of the sole arbitrator at the “instance of a 
party, is in accordance with the provisions of section 9(b) of the Arbitration Act 1940, 
the appointment of such arbitrator is not valid in law and,the mere failure of the other 
party to the dispute to appoint its own arbitrator does not automatically make the arbi- 
rator, appointed by one party, the sole arbitrator of the dispute between the parties. The 
fact that a notice has been given by the Arbitrator toa party to the dispute that the 
Arbitrator intends to enter into the reference to arbitration as the sole arbitrator, can- 
not be regarded as substantial compliance with the provisions of section 9(b) of the 
Act unless the appointment is made as the sole arbitrator. Accordingly, in' the in&tant 
case, there was no appointment of Mr. Sampat as the sole arbitrator by the opposite 
party. ; 

The court below had held that in matters under the Arbitration Act the court 
generally proceeds on affidavits and annexures dnd things are taken on their face value 
and whéther a particular letter is genuine or not cannot be decided in such proceeding. 
The position is not so, It is not correctto say that in a matter like this affidavits 
and annexures are to be taken on their face value. Ifthat is so, then any and every 
statement can be made in an affidavit and whatever document one chooses to rely 
“upon may be annexed to an affidavit'and the court will have to accept everything as 
true and correct. 


Cases referred to : 
(1) Donald Cambel & Co. v. Jeshraj Girdharilal, ATR 1970 PC 123 
' (2) -Harichand v." Lachhmandas, AIR 1948 East Punjab 11 
(3) M. I. Shahdad v. Md. Abdullah Mir, AIR 1967 J. & K. 120 
(4) Dominion of India v. Kalyan Kumar, (1948) 53 CWN 180 
(5) N:S. Venkatagiri Ayyangar v. Hindu Religous Endowment Board 
(1949) 53 CWN 458 (PC) 
(6) Misrilal Parasmal v. H. P Sadasivial, AIR 1965 SC 553 
(7) Badridas Kothari v. Meghraj Kothari, AIR 1967 Cal 25 
(8) Ratilal Balabhai Nazar v. R. S. Patel, AIR 1966 SC 439 
(9) Balakrishna Udayar v. Vasudeva Ayyar, AIR 1917 PC 71: 44 
IA 261 : 
(10) Major S. S. Khanna v. Brig. F. G. Dillon, AIR 1964 SC 497 
S. Tibriewal, Mehabir Prosad Choudhury and P. L. Khaitan 
: ...for the Petitioner 
S. R. Banerjee, Soumen Mukherjee and Dinesh Chandra: Nandi 
am ...for the opposite parties 
The judgment of the Court was as.follows : 
Janah, J.: This rule is directed against order no. 19 dated 30th 
May, 1973, rejecting the petitioner's application under sections 5,9 and 
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41 of the Arbitration. Act by the learned Judge, Second Bench, City 
Civil Court, Calcutta, 

2. Tbe facts giv: ing rise to this rule, briefly; ‘are as follows : on 
December 18, 1962, ‘there was an ‘agreement in writing ‘between the 
petitioner and the opposite party by which the ' petitioner agreed to pur- 
. Chase from the opposite party and the’ opposite party agreed to sell to 
the petitioner certain goods as per specification , mentioned in the said 
agreement. The agreement contained an arbitration clause which provi- 
ded thatif ‘any dispute or difference arose between the ‘parties rela- 
ting to the due performence of the contract then the, matter in differ- 
ence shall be referred by either party on 15 days'notice to the other, 
to an Arbitrator to be appointed by the petitioner and the opposite 
party jointly or in the absence of such agreement to two arbitrators, 
one to.:be appointed by the petitioner and the other -by the opposite 
party, and in case of disagreement between the ‘Arbitrators to an -Um-. 
pire to be appointed by the arbitrators before proceeding with the 
arbitration, and the decision of such arbitrator/arbitrators or umpire 
shall be final and binding on both the parties. The provisions of the 
Indin Arbitration Act 1940 and the rules made thereunder were also made 
applicable to such arbitration. In or about May ‘26, 1972, dispute arose 
between the parties regarding the payment of certain alleged commi- 
ssion by the petitioner to the opposite party." On 30th May, 1972, 
the petitioner received from thé opposite party a letter dated 26th 
May, 1972, appointing one Mr. B.K. Sampat as its Arbitrator and 
calling upon the petitioner to notify its choice of Arbitrator within 15 
days’ of the receipt of the said letter. The petitioner did not however 
appoint its own arbitrator in terms of the aforesaid agreement. The peti- 
tioner thereafter received a letter dated 24th July, 1972, from the said 
Mr. B.K. Sampat statmg that inspite of receipt of letter dated 26th May, 
1972, from the opposite party as the petitioner did not take any step to 
appoint its arbitrator the said Mr. Sampat shall act as the sole Arbitrator 
in the matter and the petitioner was requested to submit its papers 
and statement of its case. On 3rd August, 1972, the petitioner wrote to 
the opposite party and also informed Mr. Sampat by "sending him a copy 
of that letter, that petitioner had nominated Mr. L. P. Murarka as the pet- 
itioner’s Arbitrator in the dispute. Thereafter the petitioner received a 
letter from tke opposite party dated 11th August, 1972, informing it 
that as the time for appointment of the petitioner’s arbitrator had long 
elapsed the Arbitrator appointed by the opposite- party had already entered 
upon:the reference in terms of the letter dated 24th July, 1972 and the 
arbitration will be proceeded with by the opposite party before the said sole 
Arbitrator. The said letter was received by the petitioner on the 16th 
August, 1972. On 28th August 1972 the petitioner moved an application 
before the City Civil Court praying, inter alia, for an injunction restraining 
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the opposite party from proceeding with the said reference before the 
| . aforesaid sole’ Arbitrator. ' The petitioner. farther „prayed for accepting its 
noinination "of Mr. LP. "Murarka to act'ai an. ‘ai bitrator, with the said 
Mr. 'B. K. ‘Sempat. After. condoning. ‘of | delay. in making the appoint- 
ment by the Petitioner. - "The said application ‘was contested on behalf 
of the oposite” party, ' and ‘it was dismissed by (he trial court. Against 
the said “order “the petitioner has: obtained the Present rule. 

i T „Mr. Tibriewal, learned: Advocate, appearing | in support of the 
Fule ‘bas ‘contended .in the first place , ‘that ‘there was no appointment of 


sty 


Mr: Sampat as the. sole Arbitrator in the Present, case and as such he 
has no jurisdiction to proceed with the. reference as the sole Arbitrator. His 
contention is that after the appointment of Mr. Sampat as the Arbitrator 
on behalf, of the opposite. party as communicated to.the petitioner by 
the opposite party’s letter dated 26th. May, . 1972, there was no appo- 
` jntment of Mr. Sampat. by the opposite. party. as sole Arbitrator after 
the expiry of the. statutory period of 15 days. He contends further 
that the petitioner. was never informed. the alleged appoinment of Mr. 
Sampat ag the ‘sole Arbitrator by the opposite party. The provision 
for appointment ` ‘of a sole Arbitrator is contained in section 9 of the 
Arbitration ‘Act, 1940. ‘The relevant portion ‘of . which is as follows : 

i ' "Where an arbitration agreement "provides that a reference shall 
be to two arbitrators, one tó “be apointed by ‘each party, then, un- 
"Jess a different intention is expressed in the agreement, 


pu 


“(by "if one party fails to appoint an | arbitrator eiker orginally 
' Or by way of substitution as aforesaid, for fifteén clear days after 
“the? service’ “by the! other: party of a ‘notice in writing to make 

the - appointment, such other .party "having" appointed his arbitrator 
before giving the notice, the party who bas appointed an arbitrator 
“may appoint that ‘arbitrator'to act as sole’ arbitrator in the reference 
" and ‘his award shall be binding on both parties as if he had been 
` appointed by consent : 

"'" "Provided that the Court may set: -aside any appointment as sole 
“arbitrator, made’ under clause (b) and either, on sufficient cause being 
shown, allow further . time’ to the defaulting party to appoint an 

rs arbitrator or pass. such other order as. it thinks fit. Explanation— 


i 4. It is Frag: therefore, shee “the” - &ection contemplates two 
appointments. Firstly, the appointment of an. arbitrator of the 
choice of one of the parties to the dispute and, after informing the 
other ‘party - ‘of | such ` appointment. by him, if the other party fails 
to . appoint his ‘arbitrator, thén "the party who has appointed his 
iu may. appoint that" arbitrator as the , sole „arbitrator. It 
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was aoran contended hy Mr; Tibriewal that files the second 
appointment ` as the’ sole arbitrator is made the arbitrator. has, mo 
power: to arrogate ' to himself the functions. -of a sole. arbitrator 
and act as such. It was further comènded by. Mr. "Tibriewal that even 
ifan' appointinent' is made : as sole arbitrator so long as that.fact is not 
made known to the other party to the dispute: the appointment is not 
complete and the arbitrator cannet proceed with the reference, as a sole 
arbitrator, Fo support of his, contention Mr. Tibriewal ` relied upon the 
decisions in (1) Donald Cambel and, Co. v. Jeshraj Girdharilal, AIR 1920 
P. C. 123 ; (2) Harichand v. Lachhmandas, AIR 1948 Bast Punjab IL and (3) 
“MI Shahdad- v. Mohd. Abdullah Mir AIR 1967 J. & K. 120. The view 
taken in these decisions is that: unless the appointment of the sol: arbi- 
trator is in accordance with the provisions of, section 9, clause (b) the 
appointnient i is not’ valid i inlaw and the mere failure of the other ‘side to 
the dispute to'appoint its own arbitrator does not automatically make 
the arbitrator appointed by one party, the sole arbitratór in thé dispute. 
The fact that notice is given by the arbitrator to one ‘of the parties to the 
dispute that the arbitrator is going to act as the sole arbitrator 
in the “case cannot be regarded as sustantial compliance with the 
provisions of section 9(b) unless there has been an appointment as a sole 
arbitrator, ` "That being so the opposite- party’s ‘letter dated 11th August, 


1972, addressed ‘to the petitioner cannot confer ue power ofa sole arbi- | 
trator upon Mr. Sampat. 


,$. Mr.S. R. Banerjee appearing on “be half of the Opposite party 
contended before us that all that ‘section 9(b) requires is that there must 
be appointment of the arbitrator „already appointed, as a sole arbitrator. 
According to, him, it is not necessary that the’ other party should be in- 
formed of such appointment as sole arbitrator. In support of his conten- 
tion he relied upon Annexure ‘B’ to the affidavit-in- -opposition which is a 
photostatic copy of a letter said to have been written on the 10th July, 
1972, by his client to Mr. B.K. Sampat informing the latter that the oppos- 
ite party has appointed Mr. Sampat to act asa sole arbitrator in the refer- 
ence. It appears from the said letter that a carbon copy thereof was sent to 
M/s. S.K. Sawday & Co. which is a firm of. Advocates which is atting on 
behalf of the opposite party. From this letter Mr. Banerjee argued 
that the appointment of Mr. Sampat as sole arbitrator by the opposite 
party was made on the 10th July, 1972, which is Jong prior. to the peti- 
tioner’s letter dated 4th August, 1972 intimating iMr: Sampat aboutt he 
appointment of Mr. Murarka by the petitioner as its arbitrator. Mr. 
Tibriewal on behalf of the petitioner characterised this letter as an after- 
thought and he strongly contended that this letter was brought into 
existence for the purpose of meeting the present case of the petitioner. 
Mr. Tibriewal contended that if this letter had really been in existence 


i 
i 


1976 (2) CLJ} Eastern Equipment & Sales Lid. v. Mutsul & Co. 143 


åt is Gu natural that Mr. Sampat would have mentioned about the same 
in bis letter dated 24th July, 1972, which is annexure ‘B’ to the present 
petition before us. On the other hand Mr. Sampat's letter dated 24th 
July, 1972, mentions that since „tbe petitioner did not appoint its arbitra- 
tor although a long time had elapsed from the receipt of notice about 
the 'appointment of the arbitrator by the opposite party Mr. Sampat 
would act as the sole arbitrator. He does not mention in his letter that he 
has already been appointed the sole arbitrator by the opposite party. 
Secondly, Mr. Tibriewal contended that in the letter dated 11th August 
1972, written by the opposite party it has not been mentioned that the 
opposite party had appointed Mr. Sampat as the sole arbitrator on the 
10th July, 1972. It is merely stated in the said letter that the time for 
the petitioner to choose its own arbitrator has long elapsed and the 
sole arbitrator has already entered upon the reference. It is not stated 
that the petitioner not having chosen its own arbitrator Mr. Sampat was 
appointed as the sole arbitrator by the opposite party on the 10th July, 
1972. Thirdly, it was contended that even this photostatic copy was 
not produced before the trial court. What was annexed to the affidavit- 
it-in opposition filed in the trial court isa plain copy of the aforesaid 
alleged Jetter which did not disclose that a copy of the letter was purpo- 
rted to have reeeived on the 8th August, 1972 by the advocates’ firm 
M/s S. K. Sawday & Co. It was pointed out that there was no expla- 
nation why a letter sent from Calcutta onthe 10th July, 1972, 
would be received on the 8th August, 1972 in Calcutta, where the Advo- 
cates' firm as well asthe Calcutta Branch Office of the opposite party 
are situate. Mr. Tibriewal further contended that the very language of 
the aforesaid letter dated 10th July, 1972, indicates that it was drafted 
byalawyer. In our view there is considerable force in the contention 
put forward by Mr. Tibriewal in this behalf. In our view, therefore 
the said letter must be left out of consideration for the purpose of deci- 
ding whether there was any appointment of Mr. Sampat as sole arbitra- 
tor in the reference. In this connection it was worthwhile to notice 
the view upon which the trial court proceeded with regard to this aspect 
of the case. On this point the trial court has observed “that in matters 
under the Arbitration Act the court generally proceed on affidavits and 
annexures and things are taken on their face value. Whether a particular 
letter is genuine or not cannot be decided in sucha proceeding". It is 
_true in such proceedings the courts generally go by affidavits only. But 
affidavit evidence, that is, evidence brought before the Court by way of 
affidavit is also evidence in the case, and therefore, it is the duty of the 
court to consider how far such affidavit evidence can be believed or not. 
In our view, it is not correct to say that in a matter like this affidavits 
and anexures are to be taken at their face value. If that is so then any 
and every statement can be made in an affidavit and whatever document 
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one chooses to rely upon may be .annexed - to an- affidavit and Hr court 
will have to accept everything 88 true and correct, 


"6. Mr. Banerjee has “argued that if the aforesaid letter dated 10th 
July, 1972 written by ‘the opposite party to Mr: Sampat “is taken into 
consideration then the appointment of Mr. Sampat as the sole ‘arbitrator. 
eannot be questioned even though the said fact was never brought to the 
notice of the petitioner. He-has relied upon the language, used in section 
9- of the Arbitration Act and ‘has contended that the said section does 
not require any ` further notice to be given in respect of appointment of 
the sole arbitrator. "We ‘need’ not however go into this question as we have 
already found that ‘there ` was no appointment of Mr. Sampat as the 
sole arbitrator by the opposite party. The trial court has taken the view 
that is a party does not appoiat its arbitrator after the lapse of 15 days 
from regeipt of the notice, the’ arbitrator appointedd, by the other party 
will bé deemed to be ‘the sole arbitrator in terms ef s séction 9 of the Arbi- 
tration Act. For this proposition of law the trial court has relied upon 
the decision i in (4) Dominion of India v. Kalyan ! Kumar Purakayastha, 53 
CWN 180. But in the said decision there'is nothing which supports the 
view taken by the. trial court. On the contrary . the authorities clearly. 
show that “unless there has been an appointment. as sole arbitrator it is 
not competent for the arbitrator appointed by one party to act as the sole 
arbitrator merely because the other, party has” failed to appoint its arbi: 
trator within the statutory. period of 15 days. 2 i 


^ 


7. Lastly, Mr. Banerjee adressed us at length on the -power-of thé 
High Court to interfere with the order under section 115 Code of Civil 
Procedure. He cited a number of decisions béfore us to substantiate 
his .contention ‘that the present case’ is one where this Court has 
no power to interfere under section 115 of the Code of Civil Procedure. 
The decisions cited by him in-this regard are jreported in (5) 53 CWN 
458 ; (6) AIR 1965 SC 553 ; (7) AIR 1967 Calcutta 25 ; (8) AIR 1966 SC 
439 ; (9) AIR 1917 PC 71 ‘and (10) AIR 1964 Sc 497. It is not necessary for 
us to discuses these cases in details. It is well established that the revisional 
power of the High Court is confined only to cases where the court below 
has acted in excess of its jurisdiction or hàs refused to exercise a jurisdi- 
ction vested i in it by law or has acted illegally and with material irregula- 
rity in the exercise of its jurisdiction. Mr. Banerjee contended that the 
order complained against may suffer from an error of law but that would | 
not entitle this court to interfere with the same in revision. He has 
submitted that at the most the order passed by the trial court may be an 
erroneous order but that does not confer upon this Court the power to 
interfere with the said order in revision. In the facts and circumstances 
of the present case we are unable to accept this; contention advanced by 
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Mr. Banerjee. In our view the present case comes clearly under clause 
(c) of section 115 of the Code. 

8. Mr. Tibriewal made a prayer before us that in the event the 
rule is made absolute the delay on the part of his client in appointing its 
. arbitrator may be condoned and the appointment of Mr. L, P. Murarka 
be accepted. In paragraph 7 of the petition it has been stated that the 
Director-in-Charge who was looking after this matter was not in Calcutta 
when the letter dated 26th May, 1972 was received by the petitioner 
and the said Director-in-Charge of the petitioner could not attend the 
petitioner's office before the 3rd August. 1972., Accordingly, the petitioner 
could not take any action on the aforesaid letter dated 26th May, 1972. 
Tn the affidavit-in-opposition which has been filed there is no denial of 
the fact that the Director-in-Charge who was looking after this matter 
was notin Calcutta at the relevant time. In these circumstances we 
think that the delay in appointing its arbitrator by the petitioner should 
be condoned and the appointment of Mr. L.P. Murarka asa co-arbitra- 
tor with Mr. Sampat should be accepted. | i 

' 9, In view of what has been discussed above the order passed by 
the trial court cannot be allowed to stand and this rule is therefore made 
absolute. Inthe circumstances of the case we make no orderas to 
costs. ` 

10. As the petitioner did not have any opportunity to deal with 
the allegations made in the affidavit-in- opposition let it be recorded, as 
prayed for by Mr. Tibriewal, that the petitioner does not admit the 
allegations made in the affidavit-in-opposition. 

Bhattacharya, J. I agree. — ` 


P.R. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Sabyasachi Mukharji 
Decision : February 4, 1976 . 
Sunderlal & Sons‘ vr. Petitiioner 
; Versus 
Yagendra Nath Singh & Anr. ase is iss Respondent* 
Article 136, Limitation Act, 1963— Whether time taken for obtain- 
ing certified copy of the decree can be excluded—Whether the provisions of 
Chapter 17, rule 10 of the Original Side Rules of the High Court makes 
any difference—S 69, Partnership Act, 1932—Suit by an unregistered 
firm to enforce contractual right—decree erroneously passed in such suit— 
If such decree can be executed. 


* Appeal No. 1128 of 1962. 
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In computing the perlod of limitation for enforcement of a deçree under Article 
136 of the Limitation Act, 1963, time taken for obtaining a certified copy of the decree 
cannot be excluded. The provisions of Chapter XIII, Rule 10 of ‘the Original Side 


Rules of the Calcutta High Court requiring a certified copy of the decree to be attached _ 


to applications for execution of decrees do not make any difference in this regard. 

A suit by an unregistered firm to enforce a contractual right is incompetent by 
reason of the provisions contained in S. 69 of the Partnership Act, 1932." A. decree 
passed in snch a suit in favour of the plaintiff is a nullity and cannot be put into execu- 
tlon. The ban imposed: by S. 69 of the Partnership Act applies not only to Institution , 
of suits but also to execution of any decree erroneously passed therein. 


Cases referred to : l 
(1) Lala Baijnath Prosad y. Narasingdas Guzrati, AIR 1958 Cal. 1 
(2) ‘Biswapati Dey v. Kensington Stores & Ors., AIR 1972 Cal. 172 
(3) Sm. Salla Bala Dassi y. Nirmala Sundari Dassi, AIR 1958 SC 394. 
(4) . Satyendra Nath Bose v. Bibhuti Bhusan Bhar, AIR 1963 Cal. 104 
(5) K.K. A. Ponnuchami, Goundar v. Mathúsami Goundar, AIR 1942 
Mad. 252 
(6)` A.T. Ponnappa Chettiar v. Bodappa Chettiar, AIR 1945 Mad. 146 
(7) Shriram Sardarmal Didwani v. Gourishankar, AIR 1961 Bom 136 
_ (8) Firm Ladurani Sagarmal v. Jamuna Prosad Chaudhuri & Ors., AIR 
l 1929 Pat. 239 | 
(9) Dwijendra Nath Singh y. Govinda Chandi, AIR 1953 Cal. 497 
(10) Surajmall Naggoremull v. Triton Insurance Co. Ltd., 521A 126 
(11) Gopinath Motilal v. Ramdas and Others, AIR 1936 Cal. 133 
(12) Jamal Usman Kachi v. Firm Umar Haji Karim Shop, AIR 1943 


Nag. 175 | 
(13) Jagdish Chandra Gupta v. Kajaria Traders, (India) Ltd., AIR 
1964 SC 1882 i ; 
(14) Kuldip Thakur v. Sheomangal Prasad Thakur & another, AIR 1957 
Patna 4 


(15) Jalal Mohammad v. Kakka Mohammad, AUR 1972 Mad 86 
(16)  Anisminic Ltd v. Foreign Compensation Commission, 1969 (2) 


Appeal Cases 147 p^ 
J. K. Mitra with S. D. Banerjee (Jr.) E, TM For Petitioners 
P. K. Das with Pratap Chatterjee iis S is For Respondent 


The judgment of the Court was as follows: 

' This is an application for execution. The decree was passed 
on 18th September, 1962. The decree-holder applied for certified copy 
on the 15th September, 1962. He obtained the said certified copy on 
the 15th March, 1964. The application for execution was made on 
the -10th June, 1975. The question, is, whether the said decree can be 
. executed now. In this application two contentions were urged. It was 
submitted, firstly, that the claim for execution had become barred by 
lapse of time. It was, secondly, submitted that the execution being by an 
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uuregistered firm; such execution was not permissible. So far as the first 
question of limitation is concerned the relevant Article is Article 136 of 
' the Limitation Act, 1963. The said Article provides as follows - 

“136. For the execution Twelve When the decree or order becomes 
of any decree (other than Years ^ enforcéable or where the decree or 


a decree granting a mand- ' any subsequent order directs any 
atory injunction) or order - payment of money or the delivery 
of any civil court, - ofany property to be made ata 


certain date or at recurring periods, 
when default in making the pay- 
ment or delivery in respect of 
which. execution is sought takes 
place ; 
Provided that an application for 
the enforcement or execution of a 
decree granting a perpetual injun- 
ction shali not be subject to any 
period of limitation." 
In this connection reference may be also made to Article 135 of the Limi- 
tation Act which is the following effect : 
“For the enforcement of Three The date of the decree or where 
a decree granting a. man- Years. a date is fixed for performance 
datory injunction. ‘such date," : 
Contention on behalf of the decree-holder is that the time taken for 
obtaining certified copy of the decree should be excluded. It was cont- 
ended that in view of the provisions of rule 10 of Chapter 17 of the Rules 
of the Original Side of this Court a decree could not be put into execu- 
tion without obtaining a certified copy of the decree. Therefore, it was- 
submitted that the decree did not become enforceable ‘until after the cer- 
tified copy had been obtained, In the premises, it was urged that the time 
taken for obtaining the certified copy was the time to make the decree 
enforceable and until that time the decree not being enforceable time 
would not run.- The expression ‘right to enforce the decree’ came up for 
consideration by a Division Bench of this Court in the case of (1) Lala Baij- 
nath Prosad v. Narsingdas Guzratl, AYR 1958 Cal. 1 in the context of the 
provisions of Article 183 of the Limitation Act, 1908. The Division 
Bench observed that Article- 183 spoke of’ a present right to enforce the: 
decree’. It did not speak of a right under the decree but of the right to 
enforce it. -In other words, it did not speak of- the rights to the benefit: 
provided for under the decree but of the right to put the decree into 
service for the purpose of extracting those benefits. The Division Bench 
camie to the conclusion that in a case where the nature of the decree was 
auch that it was immediately executable the starting point of limitation 
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would be the date of passing of the decree and not when the certified 
copy of the decree as-is required by Chapter 17, rule 10 of the High 
Court was'obtained. Though the language used in the present -Article - 
is different, I am of the opinion, that the ratio of the said decision would 
be applicable in thé instant case, The legislative intent on this aspect 
is manifest by the fact that the legislature has chosen not to exclude the 
` period of time taken for obtaining- the certified copy for the -purpose of ` 
execution under section. 12 of the Limitation Act. In theface of such 
specific execlusion for certain other specified purposes in the different 
categories of exclusion, to exclude the time for obtaining certified copy 
for execution proceeding would be, in my opinion, going contrary to the - 
expressed legislative intention. Section 12 of the Limitation Act does not 
permit exclusion of this period. On the contrary, suggests that this period 
should not be excluded. The ldnguage of Article 136 of the Limitation 
Act also does not warrant exclusion of this period. This question, 
further, is concluded by the judgment of the learned single Judge of 
this Court in the case of (2) Biswapati Dey v. Kensington Stores & Ors, AIR’ ° 
1972 Cal. 172. Counsel for the decree-holder, however, drew my atten- 
tion to the observations of the Supreme Court in the case of (3) Sm. Saila 
Bala Dassi v. Nirmala Sundari Dassi, AIR 1958 SC 394. There the 
Supreme Court observed ceferring to Chapter 16, Rule 27 of the Original 
Side Rules that the effect of the provision was that until the decree was 
drawn up as mentioned thereunder no certified copy would be issued to 
the party and withouta certified copy no execution proceeding could be 
taken. Relying on the aforesaid observation counsel submitted that as 
no executiou proceeding can be taken the decree would not become 
executable until after certified copy was obtained. In my opinion, this 
- contention is not valid. The aforesaid observation of the Supreme Court 
was made in a entirely different context, namely, the procedure for execution 
Ht. will become executable the moment the decree is passed andas such I 
am unable to accept the’ aforesaid observations of the Supreme Court 
in support of the contention urged on behalf of the decree-holder. Re- 
liance similarly was placed on a Bench Decision of this Court in the case 
. of (4) Satyendra Nath Bose v. Bibhuti Bhusan Bhar AIR 1963 Cal. 104 where 
the Division Bench observed that certified copy was necessary for proper 
execution of the decree. That decision, in my opinion. cannot be availed 
of by the decree-holder in aid of his contention that\until certified copy 
was obtained, the .decree did not become executable in terms of Article 
136 of the Limitation Act. In the aforesaid view of the matter, the . first 
contention in opposition to this application, therefore, must be accepted, 
. 2. The second point in opposition to this application for execution 
“was that the-firm which was seeking execution being not a registered firm 
r froote could not be directed. That the application is bya firm is 
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apparent from the petition. From the application and the decree and 
the cause papers it does not appear that the firm isa registered one. A 
point therefore was taken that the firm was not registered. In answer to 
this contention a document purported to be a certified copy of registration 
ofthe firm was produced. The said document does not indicate that 
this firm of Sunderlal & Sons was itself registered as such. It is true that 
in respect of the firm Santi Swarup Gupta the address of Sunderlal & Sons 
at 7/1A, Clive Row, Calcutta, is indicated as the address but that does 
not indicate that this applicant firm is registered under the Partnership - 
Aet. In the aforesaid view of the matter I must proceed on the basis that 
the firm is unregistered. If that is so, the question is whether such an 
unregistered firm is entitled to maintain this application or execution 

On this context counsel on -behalf of the respondent drew my attention 
to the provisions of section 69 of the Partnership Act. The said provision 
provides as follows :— 

“69. Effect of non-registration. 

(1) No suit to enforce a.right arising from a contract or conferred 
by this Act shall be instituted in any court by or on behalf of any 
person suing asa partner in a firm against the firm or any person 
alleged to be or to have been a partner in the firm unless the firm 1s 
registered and the person suing is or has. been shown in the Register 
of Firms as a partners in the firm. 

(2) No suit to enforce aright arising from a contract shall be 
instituted in any Court by or on behalf of firm against any third party 
unless the firm is registered and the persons suing are or have been 
shown in the Register of Firms as partners in the firm. 

(3) The provisions of sub-sections (1) and'(2) shall apply also 
to a claim of set-off or other proceeding to enforce a right arising 
from a contract, but shall not affest— 

(a) the enforcement of any right to sue for the dissolution of a 
firm or for accounts of a dissolved firm, or any tight or power to 
realise the property of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under 
the Presidency-towns Insolvency Act, 1909. or the Provincial Insol- 
vency Act, 1920, to realise the property of an insolvent partner.” 

3. In this case the decree has been passed. If the decree is a 
nullity then of course this point can be taken. But the question is whe- 
ther a decree passed without this point baving been taken in nullity or not. 
In view of the language of the section, in. my opinion, a plaint filed by 
an un-registered firm would not be a plaint at:all. If that be so, all pro- 
ceedings thereunder will be proceedings without jurisdiction. Support 
for this propositition can be had from the observations of the Division 
Bench of Madras High Court in the case of (5) K.K A. Ponnuchami Goundar 
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v. Mathusami Goundar, AIR 1942 “Mad. 252. Similar view was dien in ‘the 
case of (6) A. T. Ponnappa Chettiar v. Bodappa Chettiar AIR 1945 Mad 
146, (7) Shriram Sardarmal Didwani y. Gourishankar, AIR 1961 Bom 136, 
(8) Firm Laduram Sagarmal v. Jamuna Prosad Choudhuri & Ors. AIR 1939 
Pat 239 and (9) Dwijendra Nath Singh v. Govinda Chandra AIR 1953 Cal 
497.This contention, in my opinion, can also be taken at this stage. Reliance 
in this connection may be placed: on the observations of the Judicial 
Committee in the case of (10) Surajmall Nargoremull v. Triton. Insurance Co. 
- Ltd. 521.4. 126 and in the case of (11) Gopinath Motilal v. Ramdas and 
others AYR 1936 Cal 133. In the aforesaid view of the matter I am of 
the opinion that the firm not being registered the decree was a nullity 
and as such cannot be executed. D 


4. Counsel for the decree-holder, however, contended that the bar 
was against suit to enforce a right arising from a contract or conferred. by 
the Partnership Act. Therefore, according to ‘counsel, the execution 
application was not one which was prohibited by section 69 of the Part- 
nership Act. In aid of this submission reliance was placed on'the obser- 
vations of the Nagpur High Court in the case of (12) Jamal Usman Kachi 
v. Firm Umar Haji Karim Shop, AIR 1943 Nag. 175. It was held that 
the words ‘‘other proceeding to enforce aright arising from a contract” 
should be taken as suit Generis of a claim to set off. The Nagpur High 
Court held that sub-section (3) of section 69 of the Act had no applica- 
tiori to the execution of a decree’ whether consent’ decree or decree after 
contest, This conclusion of Nagpur High Court was not accepted by 
the Supreme Court in the case of . (13) Jagdish Chandra Gupta y. Kajaria 
Traders (India) Ltd., AIR 1964 SC 1882. There the Supreme Court obser- 
ved that interpretation ejusdem generis need not always be made when 
words showing particular classes were followed by general words. Be- 
fore the general words could be so interpreted there must a genus con- 
stituted or a category disclosed with reference to which the general 
words could and wére intended to be restricted. The expression ‘claim 
of set off? in section 69(3) of the Partnership Act did not disclose a 
category ora genus. The words “other proceedimg" which followed 
must, therefore, receive their full meaning, untrammelled by the words 
“a claim of set off’. The latter words neither intended nor could be 
construed to cut down the generality of the words “other proceeding.” 


5. I am therefore, of the opinion that where execution is in res- 
pect of a claim arising out of a suit based on a contract, the prohibition 
indicated by section 69 would apply. Furthermore, the fact 'that in sub- 
clause (b) of sub-section (4) of section 69 of the Act proceedings in ex- 
ecution or other proceedings incidental to the execution of certain spe~ 
cified suit as indicated in that sub-clause have been excluded and no 
other proceeding of execution has been excluded, in my opinion; is: 
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clearly indicative of the fact that the proceedings in execution which 
are to enforce rights arising from contracts would be covered by section 
69 of the Indian partnership Act. In that view of the matter Iam 
unable to accept the contention that execution’ proceedings are not 
covered by the prohibition of section 69 of the Indian Partnership Act. 
Counsel for the decree-holder contended, further, that prohibition was 
against the institution of the suit and the prohibition was not against 
the consideration of the suit by the court. In aid of this submission he 
relied on the observations of the Patna High Court inthe case of (14) 
Kuldip Thakur v. Sheomangal prasad Thakur & another, AIR 1957 Patna 
4.and also on the Berch decision of the Madras High Court in the case 
of (15) Jalal Mohammad v. Kakka Mohammad, AIR 1972 Mad. 86. 1n 
the view I have taken of the nature of prohibition, with great respect, 
Iam unable to accept this conclusion of the aforesaid two decisions. 
Jurisdiction as observed by Lord Reid in the case of (46) Anisminic 
Lid. v. Foreign Compensation Commission, 1969 (2) Appeal Cases 147, at 
page 171 of the report is the entitlement of the tribunal to enter upon 
the inquiry in question. That entitlement in my opinion can only arise 
from a competent plaint instituted by a plaintiff. Ifthe plaint was in- 
competent, there was no plaint. There was no suit. Ex facie and with- 
out any. dispute there was no valid suit. A decree based on such a 
a patent and indisputable error would be an error of jurisdiction and 
decree passed on such error would be nullity. If, however, the error 
depends upon adjudication of disputes, either of fact or law different 
considerations would apply. After all as the Supreme Court has obser- 
ved that the question wbetber there was an error within the jurisdiction or 
an error of jurisdiction depends upon the nature of the error. In view 
of the express provision and public policy indicated in section 69 of 
the Partnership Act, in my opinion, entertaining a suit in derogation 
of that mandatory provision would defeat the purpose of the statute 
and such an error would amount to an error of jurisdiction and a dec- 
ree passed on such an error would bea nullity. In the aforesaid view 
of the matter, in my opinion, on this ground also this decree cannot be 
executed. In the premises, this application must fail. However, in view 
of the thorougbness with which this application was argued I direct that 
the parties should pay and bear their own costs. Interim order, if any, 
is vacated. Certified fcr counsel. 


S. P. M. 
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[ SPECIAL JURISDICTION (INCOME TAX) } 
Before Mr. Justice Samarendra Chandra Deb and 
" : Mr. Justice Dipak Kumar Sen - uz 
Decision : February 18, 1976 er 
Commissioner of. Income Tax, West Bengal Il , . Applicant 
Versus i f d 
Sri U.C. Kheroka, Calcutta.. 4 ...Respondent* . 


Penalty for delay in filling t the returm— Computation of penalty— 
Effect of Direct Taxes (Amendment) Act, 1974 —Clause (i) of Section 271 
(1)(a) of the Income Tax Act, 1961 as amended. | 

For the assessment years 1961-62, 1962-63 and 1963-64, on account of delay 
in filing Income-tax-retufos, penalty was imposed on U. C. Kheruka, the assessee, by 
the Income Tax Officer. The penalty was sustained by the Appellate Assistant Com- 
missioner on Appeal. When the -matter came up before the Tribunal on further - . 
appeal by the assessee, a contention was raised for the first time that as there was no 7", 
tax due on the date of levy of penalty, the demand having-been met in the meantime, 
the penalty could not be calculated @2-/ with reference:to any amount. Relying on 
the decision of the Calcutta High Court in the case of the Commissioner’ of Income 
Tax, West Bengal.I v. -Vegetable Products Ltd, The Tribunal directed tha - Income 
Tax Officer to calculate the amount of penalty on tax outstanding on the date when 


the penalty was levied. on a reference at the instance of the Commissioner of Income 
Tax. 


Held, Direct Taxes TT Act, 1974 expressly makes the operation of P 
section 271 (1) (a) (i) of the Income Tax Act, 1961 retrospective and will gareta all 
cases prior to its incorporation. 


Penalty leviable is neither with reference to the tax- due under the Demand 
.noticé nor with reference to the amount, if any, due on:the date of levy of penaKy 
but would be leviable in terms of the section 27i M (i) as ‘amended, i 
' Cases referred to : 
(1): C. I. T., W. B-I v. Vegetable Producti Ltd. 80 ITR 14 
(2) C. I. T. W. B-l v. Vegetable Products Ltd. 88-ITR-192 (SC). 
-Ajit Sengupta with P. K. PCS -a ` „for the applicant 
No one l | ...for the a 
The judgment of the Court was as follows : 
Sen, J.: In this reference under Section 256 (1) of the Income-tax 
Act, 1961 at the instance of the Commissioner of. Income-tax, West Bengal 
II, Calcutta. the point at-issue is the calculation | of penalty : wuni the ` 
meaning of Section -271 (D) (a) (i). DS 
2. For the assessment years 1961-62, 1962- 63 iud 1963- 64, - sog $ 
aecount of delay in filling Income-tax returns, penalty was imposed" on: 
U.C, Kheruka, the assessee, by the Income- tax Officer. The. penalty ^ i 
was sustained by the Appellate Assistant Commissioner on Appeal. When. 
the matter came up before the Tribunal on further appeal by the acies : 
- -a contention was raised for the first time that as there was no-tax due. ` 
"*I-tax Reference no. 110 of 1971. ~ B 
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on the date of levy of penalty, the demand having been met in the meant- 
ime, the penalty could not be calculated @ 2% with reference to any 
amount. The judgment of this Court in. the case of (i) Commissioner 
of Income-tax, West Bengal-I v. Vegetable Products Ltd, reported in 80 
Income-tax Reports at page 14 was relied on. The Tribunal applied the 
said decision and directed the Inconie-tax Officer to calculate the amount 
of penalty on tax outstanding on the date when the penalty was levied. 

3. The following question has been referred to us from this order 
of the Tribunal: 

“Whether, on the facts and in the circumstances of the case, the 
penalty leviable within the meaning of section 271 (I) (a) (i) is with 
refererce to the tax due under the demand notice or with reference 
to the amount, if any, due on the date of the levy of penalty." 

4. We note that the judgment of this Court in the case referred 
to above has been affirmed by the Supreme Court in 88 ITR at page 192. 
But so far as we are concerned the matter has been set at rest by amend- 
ment of the section in question which is as follows : 

“13. Amendment of section 271.-In section 271 of the’ Income- 
tax Act, for clause (i) of sub-section (1), the following clause shall be 
substituted and shall be deemed always to have been substituted, 
namely:— — 

*(1) in the cases referred to in clause (a) in addition to the 
amount of the tax, if any, payable by him, a sum equal to two per- 
cent. of the assessed tax for every month during which the default 
continued, but not exceeding in the aggregate fifty per cent. of the 
assessed tax. Explanation.In this clause ''assessed tax" means tax 
as reduced by the sum, if any, deducted at source under Chapter 
XVII-B or paid in advance under Chapter XVII-C. 

5. By the Direct Taxes (Amendment) Act, 1974 the language of 
the section expressly makes the operation of the section retrospective and 
iv will govern all cases prior to its incorporation. 

6. In view of this we hold that penalty leviable in the instant case 
is neither with referenee to tax due under the demand notice nor with 
reference to the amount, if any, due on the date of levy of penalty but 
would be leviable in terms of the said: section. 

K 7. We return our answer accordingly. In the facts and circumst- 
ances of the case there will be no order as to costs. 
Deb, J. : I agree. 

© A S.G. 
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-[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : February 18, 1976 
South Karanpura Coal Co. Ltd. & Ors.... E ...Petitioners 
f l Versus s bi 

Union of India & Ors.... ds ... Respondents* 

Mineral Concession Rules 196?—Rule 37(3) proviso—Breach of a 

provision — Order for determination of mining lease after giving reasonable 
opportunity to present one's case —Show cause notice—Reasonable oppor. 
tunity— Whether it inclades personal hearing. 
: The petitioner Company was a lessee of a Colliary and coal fileds. The Compa- 
ny allowed some of the respondents to carry on prospecting operations in the Coal 
fields. The District Mining Officer issued a notice calling upon the petitioner Com- 
pany to show cause as to why the lease should not be determined becnuse of a breach 
ofa condition under Rule 37 of the Mineral concession Rules. The Company showed 
cause, whereupon the autbority concerned determined. the Gompany's lease. The 
said order was challenged in a writ applicstlon by the Company. The Company's 
“grievance was, tbat the iinpugned order was made witnout giving the Company a 
resonable opportunity of stating its case as per proviso to.Rule 37(3). The Company 
obtained a Rule. » i 

. HELD: In Khem Cband's case tho Supreme Court bad occasion to construe the 

expression, “reasonable opportunity" ia the context of Article 311(2) of the Cons- 
titution. But even then there cannot be a total departure from the meaning of that 
expression in relation to other statutes. Tho words ‘reasonable opportuolty” ‘as 
stated in the proviso to Sub-rule (3) of Rule 37 of the Mineral Concession Rules 1960 
connote an opportunity of giviàg evidence in support of the .contentions of the 
person concerned and in controverting the charges made against bim. 

The condition precedent for exercising powers under Rule 37(3) of the Mineral 
Concession Rules 1960 has not been complied with in the instant case and as such 
the impugned order is liable to be quashed, ` 

Case referred to : : hans 

(1) Khemchand v. Union of India, AIR 1958 Cal 300 2 
Ranadeb Chaudhury, R. C. Deb, Ranendra Nath Mitra 
and Satyabrata Sinha... i ies ...for the petitioner 
Hariprasanna Mukherjee and Narattam Chatterjee ...for the State of Bihar 
Gouri Nath Mitra, Advocate General, A. K. Sen and Prasanta Kumar 
Ghose . teat eet ...for Respondents 10 and 11 
The judgment of the Court was as follows : : 

This Rule is directed against an order dated 241bh of November, 1975 
‘passed by the Joint Secretary to Government of Bihar cancelling the 
mining lease of the petitioners under Rule 37(3) of the Mineral Conce- 
ssion Rules, 1960. P ot a f 

2. The petitioner no 1 is a limited company registered under the Indien . 
Companies Act. Petitioner No. 2 is a Director and Shareholder of the 
company. Petitioner no. I was the lessee in respect of 242 Bighas, Coll- 
iery and coal lands with relevant surface rights thereto situated in Mouza -. 

*Ciyil Rule no. 18318 (w) of 1975. 
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Bundu in the District of Hazaribagh. Itis alleged that under S. 10 of 
the Bihar Land Reforms Act, the petitioners have become statutory 
lessees under the State of Bihar. By letter dated 12.6.76, the petitioner 
no. I permitted M/s. S.D. Coal & Co., (the added respondents), to carry 
out prospecting and -exploratory operations in its lease-hold coal bearing 
land measuring 242 bighas for the purpose of probing the existence of 
seam and location thereof as wellas the feasibility of winning coal from 
the said demised land economically. On Sth of July, 1975,the District 
Mining Officer, Hazaribagh issued a show-cause notice to the petitioners 
as to why the petitioners’ lease should not be determined inasmuch as the 
petitioners entered into an agreement for prospecting and carrying out ex- 
ploratory mining operations without obtaining permission under Rule 37 of 
the Mineral Concession Rules. On 15th of July, 1975, the petitioners replied 
to the said show-cause notice wherein it was stated that Rule 37 of MC 
Rules, 1960 related to “transfer of lease." The arrangement envisaged 
in its letter dated 12th June, 1975 to M/s. S. D. Coal & Co. did not am- 
ount, in fact or in law, to any transfer of lease as defined under Rule 37 
of the MC Rules, 1960. Thereafter, on 24th November, 1975 the imp- 
ugned order was issued determining the petitioners’ lease, with respect 
to 242 bighas of coal land situated in village Bundu in the district of 
Hazaribagh. The petitioners being aggrieved by the said order moved 
this Court under Article 226 of the Constitution and obtained the pre- 
sent Rule. - 

3. Itis urged by the petitioners that the proviso to Sub-rule (3) of 
Rule 37 of the Mineral Concession Rules, 1960 has not been complied 
with, before determining the lease under Sub-rule (3) of rule 37. 

Sub-rule (3) of Rule 37 reads as follows :— 

“The State Government may, by order in writing, determino 
any lease at any time if the lessee has, in the opinion of the State 
Government committed a breach of any of the provision of Sub-rule 
(1) or has transferred any lease or any right, title or interest therein 
otherwise than in accordance with Sub-rule (2) : 

Provided that no such order shall be made without giving the lessee 

a reasonable opportunity of stating his case." - 

4. Itis not disputed that no reasonable opportunity of stating their 
case was given to the petitioners before passing the impugned order 
under sub-rule (3) of Rule 37, 

5. It is contended by Mr. Mukherji, appearing on behalf of the 
State of Bihar, that there has been contravention of Rule 37 (1) (b) of the 
Rules. The petitioners also stated their case in their reply to the show- 
cause notice issued by the Mining Officer. There was no necessity of 
givirg any further opportunity to the petitioners inasmuch as the petitioners 
themselves admitted that they entered into an agreement with M/s. 5. D. 
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Coal & Co. without taking any consent in writing of the State Government, 
Thus it is abundantly clear that the petitioners have contravened Rule 37 
(1) (b) of the Rules and accordingly, their lease has been rightly deter- 
mined by the State Government. 

6. The words “reasonable PARE was considered by the 
Supreme Court in (1) Khemchand v. Union of India, AIR 1958 SC 300, 
wherein it is stated that the reasonable opportunity includes :— 

(a) an opportunity to deny one’s guilt : 

(b) an opportunity to defend himself by cross-examining the wit- 
ness produced against him and' by examining himself or any other witne- 
sses in support of bis defence. 

It is true that the Supreme Court construed those words in the con- 
text of Article 311 (2) of the Constitution, But even then, there connote 
be a total departure from the meaning of that expression in relation to 
other statutes. In my view, the words “reasonable opportunity” as stated 
in the proviso to Sub-rule (3) of Rule 37 of the Mineral Concession Rules, 
1960 connote an opportunity of giviog evidence in support of the conten- 
tion of the person concerned and in controverting such charges as are 
made against him The records were produced before me. Some Hindi 
documents were read out by the learned Junior Advocate who appeared 
along with Mr. Mukherji. It has been learnt fróm those letters that the 
Mining Officer on receipt of the reply to the show-cause of the petitioners 
wrote out a long note along with his comments and sent it to the Deputy 
Commissioner of Hazaribagh. An opinion was also obtained from the 
Government Pleader, who was of opinion that the petitioners did not 
violate the provisions of Rule 37 (1) (b). The Deputy Commissioner on 
receipt of the said report from the Mining Officer sent another report to 
the Government and on the basis of those two reports the State Gover- 
nment passed the impugned order. 

7. Mr. Mukherji concedes that “reasonable opportunity” includes a 
personal hearing. That personal hearing has been denied to the petitioners. 

8. So, in my opinion, the condition precedent for exercising powers 
in Sub-rule (3) of rule 37 of Mineral Concession Rules, 1960 has not 
been fulfilled in-the instant case and the impugned order must be quashed. 
I make it clear that this order shall not, however, prevent the State of 
Bihar to have any action against the petitioners in accordance with law. 

9. Inthe result, this Rule is made apsolute. The impugned order 
dated 24.11.75 passed by the Joint Secretary to the Government of Bihar 
which is Annexure 'E' to the petition is quashed by a writ of Certiorari. 
Let a writ of Mandamus be issued directing the respondents not to 
give any effect to the said impugned order. 

10. There will be no order as to costs. 

A. S. G. ———— 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Manash Nath Roy 

- Decision: June 2, 1976 


State of West Bengal is oo ...Appellant 
Versus 
Kohinoor Tea Co Lid & Ors... S xu ...Respondents* 


West Bengal Estates Acquisition Act 1953 (W. B. Act I of 1954), 
See. 6(3) proviso —Revisiori—Application by lessee—Pre-requisites to the 
exercise of powers of revision — Natural justice— Opportunity of being 
heard — Advisory Committee— Purpose for setting up such Committee— 
Recommendation to State Government, whether to be disclosed to applicant 
for revision — Hearing before advisory committee, if can be substituted as 
hearing before State Government under Section 6(3). 


The proviso to Section 6(3) of the West Bengal Estates Acquisition Act 1953 empow- 
ers the State Government to revise earlier order made under section. 6(3) of the Act. 
When such power is so vested, tne State Government can exercise the power by sterting a 
proceeding suc motu or on an application of an intermediary or aléssee. No bar is 
there to the State Government if ıt eatertains an application for revision, When such 
an application is entertained, the question that arises for consideration is whether in 
rejecting the applicauon for revision, as has been done in the present case, the 
State Government is required to observe the principles of natural justice by affordiog 
an opportunity of being heard to the-intermediary or lessee, as the case may be, as 
enjoined by the said proviso itself. The said proviso enjoias that the fitness or other- 
wise of a particular case should be adjudged on fulfilment of two conditions, namely, 
(i) the review of all the circumstances of the case sought to be reviewed and (u) 
hearing the intermediary or the lessee. The nature of review under the sald pro- 
viso is very wide; it is not restricted to consideration of grounds like an error or 
omission in an earlier adjudication but on the making out of a fit case for review, 
Even subsequent events or developments may bə taken into consideration in deter- 
mining the question of fitness or otherwise of a particular casefor revision. There- 
fore, the only prerequisite to the exercise of such power of revision is that the State 
Government must consider it fit to do so. Such consideration of the State Govern- 
ment can not be entirely subjective but must be based on objective facts. The 
object of such a consideration can only be furthered by hearing the parties who may 
not only bring before the State Government all relevant materials for consideration 
but may assist the State Government to arrive at a correct conclusion on the issue. 
That is the reason why the proviso provides that in considering the fitness or othorwise 
the State Government is required to review all the circumstances of the case and also 
to hear the intermediary or the lessee. The whole object is to find out whether a 
particular cuse is fit one for revision or not so that Sven in arriving at a decision 
that a particular case is not a fit case for revision, the State Government has to 
fulfil both the requirements of the proviso. 

' The adjudication contemplated by the sald proviso is quasi-judicial in character 

: which requires due compliance with the principles of natural justice. 
- Such applications for revision are being considered by an Advisory Committee, 
a committee having been set up administratively by the State Government for getting 
expert advice on the subject. But the hearing furnished by such a committee for the 


* F, M. A. No. 512 of 1974. 
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purpose of tendering its advice cannot be taken to be a lawful substitute for the hearing 
by the State Government as per the said proviso.. Under the Statute it is for the State 
Government to decide whether an earller order made under Section 6(3) is to be 
revised or not. Tho Statute further provides that in so deciding, the intermediary 
or the lessee is to be heard. Tho principle is now well settled that if it is for the State 
Goveroment to decide a matter and decide after hearing the intermediary or the lesseo 
the hearing furnished by the Advisory Committee can not furnish any lawful substi- 
tute for hearing by the State Government. That being the position, the State Govern- 
ment in the instant case failed to fulfil its obligation to afford a hearing to the lesseo 
before rejecting the prayer of the lessee for revision and before comiog to the 
conclusion that it was not a fit case for. revision. 
Further, the State Government violated the principles of natural justice when 
it failed to disclose the recommendation of the Advisory Committee to the lessee- 
respondent, in making the order complained of. 


Case referred to: 


(1) Gullapalli Nageswara Rao v. Andhra Pradesh Road Transport 
Corp., ALR 1959 SC 308 . 
Provat Kumar Sen Gupta and Subimal Mitra... .. for the Appellant 
Bikas Chandra Sen and P. N. Chatterjee... i ...for the Respondents 

The jadgment of the Court was as follows : ! 

Sen, J.: This appeal under Clause 15 of the Letters Patent by the 
State of West Bengal raises a question as to whether it is incumbent upon 
the said Government to hear the applicant-lessee in rejecting an appli- 
cation for review preferred by such a lessee under the proviso to Section 
6 (3) of the West Bengal Estates Acquisition Act, 1953 (hereinafter referred 
to as the said Act). The relevant facts are not in dispute and may be set 
out shortly. : 

2. The respondent company isa lessee in respect of a tea garden 
situate within the Alipurduar Police Station in the District of Jalpaiguri. 
By an order dated August 1, 1969 the State Government determined the 
quantum of land required for the garden and as such retainable by the 
respondent and declared an area of 437.30 acres of land held by the res- 

. pondent to be surplus to the requirement of the tea garden so that the 
said area was to vest. By a memo dated March 16, 1970, the respondent 
' was informed of the aforesaid order and was directed to deliver possession 
of the land so declared surplus. On May 4, i970, the respondent fi;ed 
an application for revision of the said order dated August 1, 1969 under 
the provisions of the proviso to Section 6 (3) of the said Act. The appli- 
cation so filed by the respondent was entertained by the State Government 
and the State Government by an order dated June 19, 1970 directed stay 
of execution of the order of vesting under revision. The State Gover- 
nment in its turn sent the said application to the Jalpaiguri District Tea 
Estates (Resumption of Land) Advisory Committee for its récommend- 
ation. The said Committee heard the respondent in support of the appli- 
cation for revision and made its recommendation, On the basis thereof, 
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by an order dated. May 2, 1972, the State  overaaisdt rejected the res- 
pondent’ s application for revision. In so. doing, the State Government, 
however, neither disclosed the recommendation of the Advisory Commi- 
ttee to the respondent nor did it itself-hear the respondent. The respon- 
dent ‘challenged the validity of the aforesaid order dated May 2, 1972, 
rejecting the application for revision in a writ petition which succeeded in 
the, trial court, and hence the above appeal. - 


3. The learned Judge,- Chittatosh Mookherjee, J. held that both 
the determination in terms of Section 6 (3) and the revision thereof under 
the proviso to the said sub-section involved exercise. of quasi judicial 
powers which -called - for due compliance with the principles of natural 
justice. . . According to the learned Judge though the respondent might 
have been heard in support of its application for revision by the Jalpaiguri 
District Tea Estates (Resumption of: Land) Advisory Committee set up by 
the State Government. administratively it was incumbent on the part of 
the State Government to. disclose its recommendation to the respondent 
and. itself hear.the respondent before. it could reject the same. That 
admittediy not having been done, the State Government acted clearly in 
' breach of the principles of natural justice which renders the impugned 
order liable to be set aside.- In that view, the learned Judge set aside 
. the: “impugned order dated- May 2, 1972,- whereby the State Government 
had rejected the respondents application for revision and directed re- 
hearing.of the said application. Feeling . aggrieyed by this decision, the 
State Government has preferred this appeal. 


. 4. Mr.P. K. Sengupta, the learned Government pleader appe- 
aring in support-of this appeal has raised a solitary point to the effect 
that when the: State Government thought it fit not to revise the order 
earlier made under Section 6 (3) j it was not necessary for the State Gover- 
nment to:hear the respondent iri support of their application for revision. 
According to Mr. Sengupta, the statute had provided no right of revision 
to the respondent. The particular provision in the proviso to Section 6 
(3) is-an enabling, provision which vests powers in the State Government 
to revise an earlier order made under- Section 6 (3) when it thinks fit to 
do 80 and the said provision further provides that it is only where the 
State; Government proposes to revise the earlier. order it has to 
hear .the lessee but not when the State Government refuses to 
reyise ‘because of “the fact that- the State Government thinks it to 
be not a fit case for revision. . Heiice, .according to Mr. Sengupta, the 
learned Judge i in the trial court was in error. in holding that failure on 
the part of the State Government to hear the. ‘respondent prior to rejec- 
ting their application for revision had vitiated the order dated May 2, 
ics refusing to revise the-earliér ofder-mado. under section 6(3). 


PS Be ngeka RE - 
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appeal has been contested by Mr. Sen, the learned Advocate for the 
respondent. 

6. The point thus raised before us would require finding out the 
true import and requirement of the provision of the proviso to Section 6 
(3) of the said Act. Section 6'3) and its proviso provide as follows— 

*(3) In the case of land comprised in a tea garden, mill, factory or 
. Workshop the intermediary, or where the land is held under a lease, the 
lessee shall be entitled to retain only so much of such-land ag; in the opi- 
nion of the State Government, is required for the tea fardon mill, 
factory or workshop, as the case may be, anda person holding under 
a lease for the purpose of assessment of compensation be deemed to be 
an intermediary. 

Provided that the State Government may, ‘if it thinks fit so to do 
after reviewing the circumstances of a cise and after giving the inter- 
mediary or the lessee, as the case may, be an opportunity of being heard 
revise any order made by it under this sub-section specifying the land 
which the intermediary or the lessee shall be entitled to retain as being 
required by him for the tea garden, mill, factory or workshop, as the case 
may be.’ 

7. The above proviso incorporated by the West Bengal Estates 
Acquisition (Amendment) Act, 1969, undoubtedly vests in the State Go- 
vernment a power to revise an earlier order made under Section 6(3) of 
the Act. Whether this provision confers any right on the intermediary 
or the lessee to have the order under Section 6 (3) revised or'not is a 
wider question, which in ‘our opinion, need not be gone into in 
the present case. Nonetheless, when the power to revise is 80 vesved, 
the State Government can do so not only proceeding on its own but 
also by proceeding an - application filed an intermediary or a 
lessee. There is no barin lawto the State Government entertaining 
an application for such revision as it has done in the present case when 
the application made by the respondent was duly entertained and 
the proceeding was initiated for considering whether the earlier order ma- 
de under Section 6(3) should or should not be revised. Therefore the 
only question that requires consideration is as to whether the State Gover- 
nment had lawfully rejected the application for revision which it earlier 
entertained. This would necessarily lead us to consider whether in dis- 
posing of such an application for revision the State Government is requ- 
ired to fulfil the principles of natural justice and itself give a hearing to 
the intermediary or the lessee as enjoined by the proviso itself. ^ Accord- 
ing to, Mr. Sengupta the question of fulfiling the requirement of the pri- 
nciples of natural justice or giving a hearing would arise only where an 
order lawfully made under section 6(3) of the Act is sought to be revised. 
But accordiug to him, no such requirement arises where the State Go- 
vernment refuses to do 60 on the view that it is not a fit case for any such 
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revision. We are, however, unable to accept such a qualified interpretation 
of the requirement of the provision in the proviso to section 6(3) of the 
said Act. 

8. We have set out ‘the proviso hereinbefore. The said provision in 
empowering the State Government to revise an earlier order made by it 
under section 6(3) in a fit case enjoins that fitness or otherwise should be 
adjudged on fulfilment of two conditions, namely, (i) review of all the 
circumstances of a case and (ii) hearing the intermediary or the lessee. 

This provision provides for a wide power of the nature of review not on any 
limited grounds like error or omission in the earlier adjudication but on 
making out a fit case for review. Even subsequent events and developments 
may be taken into consideration in deciding the fitness or otherwise of the 
case for revision. Therefore, the only pre-requisite to the exereise of its 
power of revision is that the State Government must consider it fit to do 
so. This consideration in our view is not entirely subjective but must 
obviously be based on objective facts. The object of such a considera- 
tion can only be furthered by hearing the parties who cannet only bring 
before the State Government all relevant facts for consideration but can 
assist the State Government to arrive at a correct conclusion on the issue. 
That obviously is the reason why the provision itself prescribes that in 
considering the fitness or otherwise the State Government must review all 
the circumstances and also hear the intermediary or the lessee. Though 
always the decision would lie with the State Government yet so far as the 
intermediary or the lessee is concerne at times a negative decision by the 
State Government is as much important as the positive one and as such, 
it would not be proper for us to limit the two requirements enjoined by 
the provision as applicable to cases of positive decision to revise only and 
not to cases of negative decision not to revise the order earlier made 
under section 6(3). In our opinion, the State Government is required to 
review the circumstances and hear the lessee or the intermediary in 
order to find out whethér the case is a fit one for revision or not 
so that even in arriving at a decision that it is not afit case for revision 

the State Government has to fulfil both the requirements of the provi- 

sion. We, however make ourselves clear that such is the requirement in 
dealing with bonafide cases for revision under the proviso under consi- 
deration. 

9. Apart from the aforesaid requirement of the statute itself we 
agree with the Learned Judge in the trial court that the adjudication 
contemplated by this provision is quasi judicial in character which also re- 
quires due compliance with the principles of natural justice. 


10. , It is no doubt true that the State Government caused the ap- 
plication | for revision to be considered by an Advisory Committee. That 
was a Committee administratively set up to help the State Government in 
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securing expert adice on ihà GD but the hearing furnished by the “said 
Committee for the purpose of tenderiog its ‘advice could be no substitute 
for the hearing by the State Government prescribed by the proviso to sec- 
tion 6( (3). Under the statutory provision it is for the State Government to 
decide whether the order made under Section 6 (3) is to be revised or not 
The statute further provides that iñ. 80 deciding the intermediary or the. 
lessee is to: be Beard. “It is settled principle that if itis for the-State Go- 
vernment to decide and decide after hearing the intermediary or the lessee 
“the „hearing furnished by the Advisory Committee cannot furnish any lawful 
substitute. for “hearing by the State Government. In such cases, hearing by . 
one person and decision by the other renders the- provision, for hearing: 

: nugatory (See G. Nageswar Rao v. A.P. S. R. Tea Corporation, AIR 
1959 SC 308) That being the position, on the facts of the present 
case, the State Government failed io fulfil its obligation of hearing the 
lessee-respondent before rejecting the prayer for revision and before 
coming to its conclusion that it was not a fit case for revision. The State 
Government also violated the principles of natural justice when it failed to 
disclose the recommendations of the Advisory Committee to. the respondent 
_ in, making the impugned order. In ‘our opinion, therefore, the learned 
i Judge in the trial court was right in his conclusion that the impugned or- 
der suffers the ‘illegality of not complying with the provision of the 
proviso to Section 6(3) and in not fulfilling the requrement of the prin- 
ciples of natural justice. The Only point- raised i in support of this appeal 
fails and is ‘overraled. 


- The appeal, therefore, ‘fails and is dismissed, - There will be no 


|. ordér- as to costs;- c; c S Ee 
- Roy; J.: I agree. - ; 
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‘Before Mr. Justice Tarun Kumar Basu 
Decision.: .August 3, 1976 


 Administratrix ín the Estate of late N. C. Goenka.. ...Petitioner 
Versus - ] 
State of West Bengal & Ors.... T ... Respondents* 


West Bengal Premises Requisition and Control (Temporary Provisions) - 
Act (5 of 1947), Secs. 3 & 4—Requisition order—Expression ‘with or with- 
out any furniture'— Whether to be incorporated in requisition order itself — 
Effect of non-mention—Notice to remove articles belonging to landlord or 
*C. R: no. 946: (w) of 1976. 
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tenant, Nature of action under sec. 4— “Follow up actions”. 
: Constitution of. India, “Art. 226—Suppression of material facts in 
writ petition—Effect thereof. ' "AS 

In this case there bas been a deliberate suppression of material facts with a view 
to mislead the court in granting the Rule Nisi and injunction, It is woll settled that 
if there has been a suppression of such material facts, which, if not suppressed, would 
have disinlined the Court to grant a Rules Nisi such suppression is a ground for dis- 
charge of the Rule in limine without" going into -the merits of the case. So faras the 
present case is concerned, the suppression is exactly of that nature and deserved tho 
discharge of this Rule without going into the merits of this case. 

Although Section 3 of the West Bengal Premises “Requisition and Control (Tem- 
porary Provisions) Act 1947 speaks of requisition of premises “with or without apy 
furniture", it is not necessary to state that in the order of requisition itself. It may 
be done ata subsequent stage, ~ = 

The provisions of Section 4 of the Act arein the nature of follow up actions 
which are to be taken after the. requisition order is made. ] 

Sankar Das; Banerjee, Goutam Chakravorty, Mohitosh Mazumdar aud 
Samir Kumar Ghosh T ap for the Petitioner 
Sakti Prosad Mukherjee.:. ni (for the Respondents 


The judgment of the Court was as follows : 


In this application the petitioner who is the Administratrix of the Es- 

tate of late N.C. Goenka challenges an order of requisition of a premises in 

. Darjeeling known as “Goenka Lodge", being holding No, 1, Ward No. 8, 

Uday Chand Mahatab Road. The impugned order is passed under the 

provisions of West Bengal Premises Requisition and Control (Temporary 
Provisions) Act, 1947 (hereinafter referred to as “the Act"). 

2. The principal ground of challenge tothe requisition is that the 
petitioner was not given hearing. and that the proceedings were contrary 
to the principles of natural justice. Elaborate grounds have been taken 
on this aspect of the matter. One of the grounds which is ground.No. 
XIX may be quoted : is 

“For that it is incumbent upon the respondents herein to afford 
your petitioners an opportunity of hearing before purporting to pass 
the impugned order of requisition and in the absence of such oppor- 
tunity. of hearing the said impugned notice is illegal, bad in law 
and is violative of the principles of natural justice.” 

3, This, as I have said, is the principal -grouad on which the 
Rule Nisi was issued by me and an interim injunction was granted res- 
training the respondents from taking any steps under the impugned order 
of requisition. : : vs enm . 

4. In the affidavit-in-opposition .filed by Suniti Kumar Basu, Sps- 
cial Land Acquisition Collector, Darjeeling and affirmed on the 3rd Juno 
1976, it ia stated in paragraph 5 as follows :— 

“I say that after receipt of the said notice of requisition the peti- 

'. tioner No. 2 duly made representation before the respondents 


a 
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‘concerned and she was given full and adequate opportunity ofa nee 
.l say that in. consonance with the ‘desire of the petitioner No. 2 
for time on 3.5.76, the respondent ‘No. 2 adjourned taking: posses- 
sion of the requisitioned house till furthet orders on 10.576 the peti- 
< tioner- was heard and the petitioner wanted the requisition to be 
. given..effect to only in respect second and third floor of the requisi- 
tioned house leaving the ground floor and the first flour unto-. 
uched. I say that the respondent pno.2 however, rejected the said , 
` prayer and thereafter on the: 13.5.76 the learned Advocate for the 
petitioners sent a ‘letter demanding. justice and the said letter was 
- euriously dated 3.5.76 although up to-10.5.76 ‘the pétitioners were. 
- given hearing. and the petitioner no, 2 was also represented by her 
learned Advocate Shri N. Sarkar and her constituent attorney Sri 
D. N. Goutam. I say that the petitioner herself gave a letter- to 
the respondent No. 2 intimating her thanks to the respondent No 
2 for allowing her'hearin but most unfortunately in the Writ petition 
the petitioner deliberately made a false statement to effect that there 
was absence of such opportunity of hearing.” 
5. At the time of the hearing the records of the case were produced 
before me by Mr. Sakti Prasad Mukherjee-learned Advocate on behalf 
of the respondents to substantiate the statements mentioned above. I gave 
leave to the respondents to file a supplementary affidavit annexing the 
copies of the relevant records which have since been filed. The relevant 
portion of the ordersheet and a letter from the petitioner were also di- 
rected to be kept on record and has been so done. The relevant portion 
of the ordersheet may be set out hereinbelow : _ 
“3.5.76 ; Seen prayer dated 3.5.76 from Smt. -Rama Sundari 
Devi for time. Time allowed : till 10.5.76 for hearing, Taking po- 
ssession of the ' house 'Goenka Lodge' is adjourned till further 
orders. À 

: | Sd/-Thegible. 
MES ; ` ’ Deputy Commissioner. 

10.5.76 Heard the party who wanted requisition order to be 
given effect to’ only in respect'of 2nd and 3rd floors only, leaving the 
ground floor and the 1st floor. This cannot be allowed: - 

Prayer in respect of the 1st floor is rejected. 

Serve copy: of the Requisition Order upon all persons known 
or believed to be interested in the property to surrender possession 
of the entire property excepting the ground floor of the building, 

'. With furniture, if any, to Sbri P. M. Bharates, L. A. Kanungo, atta- 
ched. to this office on 19.5.76 at 11 A.M. 

- . : Sd/-Illegible. 
Deputy Commissioner. 
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6. The petitioner wrote a letter to the Deputy Commissiouer whose 
Orders [ have set out above. On. the 8th May, 1976 which is also apart 
of the record and which may be set out herein below. 

“Dear Sir; 

I am thankful to you for allowing me a hearing. As I am 
' "still not keeping well I have authorised Sri N. Sarkar, Advocate and 
my Constituted ‘Attorney Sri D. N. Gautam to appear before you on 
10th May, 1976 to represent myself and to explain to you my diffi- 
culties in connection with the requisition of Goenka Lodge, 

Darjeeling. ` Yours faithfully 

; ` Sd/- R. S. DEVI. 

7. It is therefore clear from the records thatihot only was the peti- 
tioner duly served with a notice but was given a hearing at her own 
request and was heard through her representatives before the impugned 
order was sought to be given their effect to. “Mr. Mukherjee contended 
that all these facts have deliberately supressed from this Court with a 
view to obtaining the present Rule. In my view, this contention should 
be accepted.: I am-of the: opinion that there has been a deliberate sup- 
pression of material facts in this case with a view to mislead the Court 
in granting the Rule Nisi and an injunction. It is well settled that if 
there has been a supression of such material facts which, if not supressed, 
would have disinclined the Court to grant a Rule Nisi, such supression is 
ground for discharge of the Rule in limine without going into the merits 
of this case. ‘In my view the supression in the instant case is exactly of 
that nature and deserved the discharge of this Rule without going into 
the merits of this case. Having regard to the arguments advanced on E 
Sides however I shall briefly. advert to the contentions raised. 

8. It is first contended that there was no proper service of the 
notice in terms of Section 3(2) of the Act which provides that an order of 
requisition passed under Section 3(1) of the Act shall be served in the 
prescribed manner on the landlord and where. it relates to premises let 
out the tenant, also on such tenant. My attention was drawn to the aff- 
davit-in-oppositjon in paregraph 5 whereof, it has been stated that the 
tu Iding has been rented out to tenants. It was contended that there was ` 
no service of the notice on the tenants and conar quenty the order of 
requisition was bad. 6 

9, Without going into the questicn whether assuming that there 
has! been no tervice of notice on the tenants that would vitiate the order 

-of requisition or would only be abar or hindrance to taking possesion 
of the requisitioned premises, in my view this question does not arise for 
consideration in this case. Th’s is because, as pointed out by Mr. Muk- 
herjee appearing for the respondents, that there is no. averment in the 
petition that any purtion of the premises has been let out to tenants or 
that the order of requisition is vitiated as a result of non‘service of the 


^ 


166 Adminis in the Est. of N.C; Goenka v. State of W.B. [1976 (2) ELI 


inipugued notice on the tenants. ` Needless to say, no such grounds. has -. 
been taken in this petition. In that view of the matter, I reject this. con- f 
tention advanced on behalf of the petitioner. 

10. It was further-submitted by Mr. Gautam Chakravorty, . learned 
Advocate appearing. on bebaif of the petitioner that there was no statement 
in the order of requisition whether the house was being requisitioned 
with or without furniture. Consequently the order was of  requisition 
was in contravention of Section 3. 

c 1M. In my view although Section 3 speaks of requisition of pre- 
_ mises “with or without any of the furniture,” it is not necessary to state 
that in the order of requisition itself. It' may be done at a subse- 
quent stage. In the instant case it appears tha. on the 10th May, 1976 
the. Deputy Commissioner had directed tbat the premises ` be taken po- 
ssession of with the furniture, if any. -This is my view -is perrecny: in 
order. This contention is therefore rejected. E ^ 

12. Itis next contended that there was no notice to. the landlord 
or tenant:to remove the articles belonging to them in terms of Section 


4(aa) of the Act. This according to Mr. Cak tabon) made the order 
of requisition bad. 


13. There are two answers in this contention. ' In the first place 
as pointed out by Mr. Mukherjee, no violation of Section 4 of the Act 
has been alleged in the petition. Secondly, in my view, the provisions of 
Section 4 are in the nature of follow-up actions which are to be taken after 
-the order of requisition is made. In view of the fact that the petitioner 
had asked for hearing and the order of requisition had been keptin abe- . 
yance and thereafter an injunction’ was obtained from this Court, no such 
action could be taken under Section 4 by the concerned authorities in 
this case. This contention is also therefore rejected. — . ` 

14. Beforel. conclude, I would once again like to comment on the 
conduct of the petitioner. As. will. appear from what I have stat:d 
above on the 10th May, 1976 the Deputy Commissioner, Darjeeling gave 
a hearing to thé petitioner's représentatives. It was on the same day that 
this Court was moved and a Rule Nisi and an injunction was -issued.: Not 
only was this Court kept totally in the dark about the hearing the 
authorities at Darjeeling ‘were kept equally in the dark -about, the fact ~ 
that the petitioner was moving.this Court on the same day when she 
was allowed hearing and was heard through her representatives. As I 
have said above, itis on this ground alone that- this application should 
be: rejected. 

15. -In the result this ápplicadión fails end is ' dismissed. The 
Rule is discharged. All interim orders are vacated. There will be no. 
order as to costs. 


P. R- 
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‘| | CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray 
‘Decision : : - February 3, 1976 
Ananta Singh... - RUE 4 ` ... Petitioners 
^J Férsus - ee 
State of West Bengal... ...Opposite Party* 


Tribunal of Criminal Jurisdiction - Act 1952, Sec. 5— Whether 
void after Cr. P. C. (1973)—Cogaizance by Tribunal on written complaint 
by Asst. Commissioner of Police— Whether complainant to be examined— 
Case taken up prior to new Cr. P. C. cuts M iore curte to be 
followed by which Code — — Interpretation. - < 


For determination, two points were raised : (1) t the isis of the Cognizance 
of the offence taken by the Tribunal in view of an alleged violation of the mandatory 
provisions of Section 200 ofthe new Code of Criminal Procedure and whether such 
illegality would vitiate subsequent proceeding's and (2) the validity of the Tribunal of 
Criminal Jarisdiction Act, 1952, 

- An Assistant Commissioner of Police as per direction of the Deputy Commi- 
esioner of Police filed a complaint in writing in respect of certain offences against Ananta 
and others under section 5 of the Tribunal of Criminal Jurisdiction Act 1952. On 
that complaint cognizance wastaken, The first contention was that the trial imtiated 
on such a complaint by the Assistant Commissioner was invalid inasmuch as the 
Complaiüant had not been examined under Section 200 ofthe Criminal Procedure 
Code of 1898 and secondly it was cootended that section 5 of the said 1952 Act had 
become vold since the passing of the Criminal Procedure Code of 1973. 


"HELD: The Tribunal becomes vested with jurisdiction to try the case imme- 
diately it recover the order of allotment of the case to it. Being so vested and on 
receipt of the récords from the State Government, the Tribunal is competent to apply 
its mind, issue notices to the accused and start trial, Section 190 .of the old Code of 
Criminal Procedure has no application to the case which ‘Ys tried under the Tribunal 
of Criminal Jurisdiction Act 1952- Therefore, it is not necessary to decide whether the 
Complainant in the present case was authorised to file the complaint or not. 

That apart, as tte Assistant Commissioner of Police being directed by the Deputy 
Commissioner of Police, had filed the complaint, he was acting in the discharge of his 
duties, The cognizance taken by the Tribunal was not illegal. Under Section 484(2) of 
the new Code of Criminal Procedure, 1973 the trial which began before the said Code 
came into force could be continued in accordance with the procedure as per provisions 
of the old Code. 
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Cases referred to : 
(1) Ajit Kumar Palit v. State, AIR 1961 Cal 560 (FB) 
(2) Ajit Kumar v. State of West Bengal, AIR 1963 SC 765 
(3) R. P. Kapur v. State of Punjab, AIR 1960 SC 866 
(4) Amar Chand Agarwalla v. Santi Bose, AIR 1973 SC 799 


S. K. Acharya, Mrs. J. Nag and Mrs. Rajkumari Singh ... for the petitioner 
Priti Bhusan Barman and Promode Ranjan Roy .. for the oppo. party 


*Criminal Revision Case no. 8 of 1975, 
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The judgment of the Court was as follows : 


Mukherji, J. : This is an application under Section 401 (1) of the 
Code of Criminal Procedure, 1973 read with Sections 439 and 561 A of 
the Code of Criminal Procedure 1898 and directed against the order, 
dated 28th November, 1974 passed by the 4th Tribunal at Alipore in 
Tribunal-Case No. 1 of 1970 rejecting the petitioner’s applications dated 
9.10.74, 16.11.74 and 19.11.74 In those petitions several legal and cons- 
titutional points were raised. 

] :2. The first question raised was that the cognizance of the offence 

taken by the Tribunal by Order No I dated 3.11. 70 is not. according to law 
as there has beed a violation of the mandatory provisions of Section 200 
of thé Code of Criminal Procedure and that this illegality is fatal for the 
subsequent proceedings. The second point raised was regarding the va- 
lidity of the Tribunal of Criminal Jurisdiction Act, 1952. It was conten- 
ded that Act of 1932 specially Sections 5 and llare repugnant to -the 

provisions of the. New Criminal Procedure Code which came'into force on 


Ist of April 1974. Sections 5 and 11 of the Act have become void by ~ 


operation of proviso to Clause (2) of Article 254 of the Censtitu- 
tion of India. Several other objections were raised in those petitions 
before the Tribunal, but in “this Court only the first two objections 
have been raised. On. both the points as referred to above the Tribunal 
decided against the petitioner. Being aggrieved the . present. ap plication 
has been filed. 

3. Mr. Snehansu’ Kumar Ada.  Jearned Counsel foi the. petitioner 
in the first place submits that in this case written -complaint was filed by 
the Assistant Commissioner of Police under the authority of Deputy Com- 
missioner of Police. The Assistant, Commissioner was not competent to” file 
this complaint. He had no knowledge about the facts of the case and he 
‘cannot be.said. that. he acted in the.discharge of his official’ duties. He 
simply filed the complaint-as he was-directed by the Deputy Commissioner. 
From these facts Mr. Acharya contends that it was incumbent on the part. 
of the learned Judge to examine the complainant as soon as the complaint 
was filed and as thé complainant was not examined at that time and 
cognizance was taken, the cognizance so taken was taken illegally. — It is 
true that if a written complaint is filed by a public servant acting or pur- 
porting to act in the discharge of his official duties then it comes under 
proviso (aa) of Section 200 of the Code and in that case the. court 
need not examine the complainant. But fróm the facts of the present case 
it cannot be said that the Assistant Commissioner who filed the complaint 
was acting in the discharge of his official duties and that being 80, this case 
cannot come under proviso (aa) of section 200 of the Cede. Mr. Acha- 
rya draws our attention to Order No. 1 dated 3rd November 1970. The 
relevant portion of the order reads as follows :— p 
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“Complaint by Shri Suniti Bhusan Sarkar, Assistant Commissioner 
of Police authorised by the Deputy Commissioner of Police, Detective 
Department, Calcutta, against Ananta Singh and 51 others is filed 
today. Perused the complaint. Heard the learned Public Prosecutor 
Mr. P.C. Ghosh. The relevant notifications published by the Gover- 
nment of West Bengal under the Tribunals of Criminal Jurisdiction 
Act, 1952 are also put up. Copies of Gazette notifications have also 
been filed along with the petition of complaint. These ure all 
perused. Cognizance is taken of the offences alleged against the accu- 
sed persons under Section 120B 1PC read with Sections 302, 307, 326, 
396, 397, 412 IPC and under Sections 25, 27 of the Indian Arms Act”. 


From the above order Mr. Acharya wants to contend that cognizance 
was taken by the Judge without examining the complainant and that being 
so it was a violation of the provisions of Section 200 of the Code which 
are mandatory in nature. In support of his contention Mr. Acharya very 
much relies on the decision in Crimiaal Appeals 23 to 26 of 1961 (uorepor- 
ted) (Sudhir Ch. Bhattacharjee v. State), (popularly known as Raj Bhavan 
Case). It was held in this case that the complaint was not filed under 
the orders of either of the departmental head or of the State Government. 
No such order was proved in any manner and the petition of complaint 
that was filed by the Inspector of Police who could have filed the petition 
of complaint as a private-person was not and could not have been filed 
by him either in discharge of his statutory official duty or in the discharge 

_ Of his official duty enjoined by his departmental head, the Commissioner 
‘of Police or by the State Government. That being so, it was further 
held that the learned Judge was under obligation to examine the compl- 
ainant before taking cognizance in the case. 


4. Mr. Priti Bhusan Barman, learned Advocate appearing on behalf 
of the State, submits that Section 200 of the Code has no application in 
the present case. He submits that Section 200 of Code i is under Chapter 
XVI and Chapter XVI deals with the complaints to Magistrates. When 
a complaint is filed before a Magistrate, the Magistrate taking cognizance 
of an offence is under an obligation to examine the complainant. The 
Judge trying a case according to the Tribunals of Criminal Jurisdiction 
Act need not examine the complainant, as a Sessions Judge trying a sessi- 
ons case is not required to examine the complainant. Cognizance in such 
acase is not taken under Section 190 of the Code of Criminal Proce- 
dure, but cognizance is taken according to Section.5 of the Tribunals of 
Criminrl Jurisdiction Act. Section 5 reads as follows : 

“A Tribunal may take cognizance of schedule offences without 
the accused being committed to it for trial and, in trying accused per- 
sons, shall follow the procedure prescribed by the Code for the trial. 
of warrant cases by Magistrates”. 
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Mr. Barman submits that even if no complaint is filed, as soon as allot- 
ment is made the Tribunal takes cognizance and that being 80, it is not 
at all necessary fot the Tribunal to examine the complainant. Section 5 
as referred to above is exactly the same as section 5 of the W. B. Criminal 
Law (Amendment) Act. The very same question arose for decision before 
a Full Bench of this Court which has been reported in (1) AIR 1961 Calcu- 
tta 560. The Full Bench case went up to the Supreme Court and it has been 
reported in (2) AIR 1963 Supreme Court 765 (Ajit Kumar Palit v. State of 
West Bengal). This was a case under West Bengal Criminal Law Amen- 
dment Act. Their Lordships approving the Calcutta Full Bench deci- 
sion béld “The word “cognizance” has no esoteric or mystic significance 
in criminal law or procedure. It merely means becomes aware of and 
when used with reference to a Court of Judge, to take notice of judici- 
ally. Taking cognizance does not involve ‘any formal action ; or indeed 
action of any kind, but occurs assoon asa Magistrate, as such, appli- 
es his.mind to the suspected commission of an offence. Where the statute 
, prescribes the materials on which alone the judicial mind shall operate 
before any step is taken, obviously the statutory requirement must te 
fulfilled. But statutory provision apart, there is no set material which 
must exist before the judicial mind can. operate’. Their Lordships 
further held “A Sessions Judge cannot - exercise that original jurisdiction 
which Magistrates specified in Section 190 (1) can, but the material on which 
alone he can apply his judicial mind and proceed under the Code is an 
- order of commitment. It appears to us therefore that as soon asa spe- - 
cial Judge receives the orders of allotment of the case passed by the 
State Government it becomes vested with jurisdiction to try the case 
-and when it receives the records frem the Government itcan apply its, 
| mind and issue notice to the accused and thus start the trial of the 
proceedings assigned to it by the State Goverement". Thus it appears 
that the Supreme Court in clear terms indicated that immediately on rece- 
iving the orders of allotment of the cate a Specie! Judge becemes ves- 
ted with jurisdiction to try the case and on receipt of the records from 
the Government it can apply its mind and issue notice to the accused 
and start the trial. -That being so, that is nothing but taking cognizance 
of the case and if cognizance is ‘taken on allotment being made and 
on receipt of the records from the Government, then it must be said 
_ that section 190 of the Code of Criminal Procedure which deals with ` 
the complaints filed- before the Magistrates bas no application to the 
cases which are tried under the Tribunals of Criminal Jurisdiction Act. 
And if this be the legal position then we need not take the. trouble of 
deciding whether the complainant was authorised to file the complaint. 
But even then from the facts of the case we find that in this particular 
case - the Assistant Commissioner was , authorised by the Deputy 
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Commissioner to file the complaint. The officer in question filed the 
complaint as per direction of his superior officer and that being so, we do 
not see any point in saying that the complainant was not authorised 
to file the complaint and he did not file the complaint in the discharge 
of his official duties. Though after the Supreme Court decision itis not 
necessary to refer to any other case yet we may refer to the unreported 
decision cited by Mr. Barman being Criminal Appeal No. 453 of 1971. 
In this case the learned Judge took cognizance of the offences on. the 
written report and putthe appellant on trial. It was held that the cog- 
nizance was validly taken. In this case also there was no examination of 
the complainant and the provision of section 200 was not complied with. 

. 5. ^ In the second place Mr. Acharya contends that after the new 
Criminal Procedure Code came into force Sections 5 and Il of the Act 
of 1952 became void as those Sections were repugnant to the provisions 
. of the new Criminal Procedure Code. Itis contended that the Act of 
1952 related to the concurrent List. Both the State Legislature as well as 
the Parliament have powers to enact legislation upon this subject. When 
Act of 1952 was passed the State Legislature was competent to pass the 
law. Butin view of Art. 254(1) of the Constitution if any State law 
which is inconsistent with any Central Law, the State law will be void 
to the extent that it is repugnant to the Central Act. As Sections 5 
and 11 of the Act were repugnant to the old Code the assent of the Pre- 
sident to the Act had to be obtained. After the new -Criminal Procedure 
Code came into force the Act of 1952 can no longer be considered as 
valid law because by reason of the operation of the proviso to clause2 
of Article 254 of the Constitution of India, the Act of 1952 which isa 
State Law, has become void as the new Criminal Eroeedurb Code crea- 
ted repugnancy. 

6. Mr. Barman in this connection refers to Section 10 of the Tribu- 
nals of Criminal Jurisdiction Act which reads as follows :— 

“The provisions of the Code or of any other law for the time” 

being in force, in so far as they may be applicable and in so far as 

` they are not inconsistent with the provisions of this Act, shall apply 
to all matters connnected with, arising from, or consequent upon, a 
trial by a Tribunal constituted under this Actas if the Tribunal were 

a Court of Session exercising original criminal jurisdiction” 

Mr. Barman contends that the procedure that Sec. 5 of the Act lays down 
is that a Tribunal in trying the accused persons shall follow the procedure 
prescribed by the Code for the trial of warrant cases by Magistrates. 
This trial started on 3rd February 1970 and the procedure that was 
followed was the procedure prescribed for the trial of warrant cases by 
Magistrates as provided under the old Code. Section 484 (2) of the New 
Code provides “Notwithstanding such repeal—if, immediately before the: 
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date on which this Code comes into force, there is any appeal, application; 

trial, inquiry or investigation pending, then such appeal, application, 

trial, inquiry or investigation shall be disposed of, continued, held 

or made, as the case may be, in accordance with the provisions of the 

Code of Criminal Procedure, 1898 (5 of 1898)as in force immediately 
before such commencement, (hereinafter referred to as the Old Code) as 
if this Code had not come into force". Mr. Barman contends that Section 
484(2) of the New Code saves all the tials which are going on and which 
were started according to the procedure laid down in the old Code. In 
such circumstancesdit is not at all necessary that after coming into opera- 
tion of the new Code a fresh asent of the President was required to be ta- 
ken. It may be mentioned in this connection that the Tribunals of Criminal 
Jurisdiction Act, 1952 received the assent of the President. For the 
reasons stated above we negative this contention also raised on behalf of 
the petitioner. » 

7. We should note in this connection that in this case tbe cogni- 
zance was taken on 3rd of November, 1970. 336 witnessess have'been 
examined and out of them 322 witnesses have already been cross-examie 
ned. Itis true that the new Criminal Procedure Code has come into 
operation from the Ist of April, 1974, but even then the petitions before 
the learned Tribunal were filed only on 9.10.74, 16.11.74 and 19.11.74, 
With regard to the objections that there was non-compliance of provi- 
sions of Section - 2110 of the Code that objection could have been 
raised much earlier. There is, therefore, no doubt that the petitioner 
raised the above objections at a very Jate stage. Mr. Barman in this conn- 
ection refers to a decision reported in (3) AIR 1960 SC 866 (R. P. Kapur 
v. State of Punjab). In thecase some of the categories where inherent 
jurisdiction to quash proceedings can and should be exercised have been 
enumerated, namely : 1) Where it manifesly appears that there is a legal 
bar against the institution or continuance of the criminal proceedings in 
respect of the-offence alleged, 2) where the allegations in the first infor- 
mation report or the complaint, even if they are taken at their face value 
and accepted in their entirety, do not constitute the offence alleged, 3) 
where the allegations made against the accused person do constitute an 
offence alleged but there is either no legal evidence adduced in support 
ofthe case or the evidence adduced clearly or manifestly fails to prove 
the charge." 


8. Mr. Barman also refers to a decision in AIR 1973 SC 799 (Amar- 
chand Agarwalla y. Shanti Bose and another). In this case it has been laid 
down “The jurisdiction under Section 439 is normally to be exercised only 
in exceptional cases, when there isa glaring defect or error on point of 
law and consequently there has been a flagrant miscarriage of justice.” 
As in the case before us we have negatived both the objections raised on 
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behalf of thé petitioner, we do not find anything to quash the proceedings. 
9. in the result, the application fails and the Rule is discharged. 


Ray, J.: Y agree. 
N. C. S. 


f CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ram Krishna Sharma 
Decision: July 9, 1976 
Gobinda Lal Shaw & Anr, — .. Appellants 
Versus 
Tarak Nath Paul & Ors... T ... Respondents* 


Transfer of Property Act (4 of 1882', Sec. 114— Relief against for- 
feiture for non-payment of rent as per covenant of forfeiture in lease—Dis- 
cretion of court, when to be exercised in favour of lessee—Jurisdiction of 
appellate court to grant relief—Rights of sub-lessee. 


The point of determination is whether in the circumstances of the instant case, 
the appellants.(sub-lessees) have any fight to avoid the forfeiture of the disputed leasee 
on the ground of admitted non-payment of rent for three consecutive months by the 
lessee. An incidental question was also raised as to whether et the appellate stage, 
the sub-lessee is entitled to apply for avoiding forfeiture on payment of all dues to the 
léssor and whether such relief should be granted. 

HELD: Where the lease itself grants the right to the lessee to sub-let, the sub- 
lessee, if there be any, acquires a right to avoid the penalty of forfeiture by making 
payments as pct section 114 of the Transfer of Property Act. 

It is open .to the court of appeal at the bearing of the appeal, in appropriate 
cases, to grant relief to the lessee in default against forfeiture. 

The discretion to grant relief under section 114 of the Act should be exercised 
in appropriate cases. In the instant case, it appears that the lessee got a lease for 21 
years: In the said lease there is a provision for re-entry on default of payment of rent 
for three consecutive montbs. It Is further provided in the leaso that the head-lessec 
has the power to sub-let. As a result thereof, the sub-lessee for the purposes of the 
lease, bas some rights during the continuance of the lease of the head-lessee, Undoub- 
tedly the head- lessee bas the right to avoid the penalty of forfeiture for non-payment 
of rent under section 114 and unless he is disentitled to the relief in the exercise of 
the court's discretion in his favour, Evén at the stage of trial, the sub-lessee wanted to 
pay up the dues. They say that they did not know that the head-Icssee had-made the 
default in payment of rent although they made regular payments of their rents to the 
bead lessee. That being the position, the sub-lessce in the instant case, are entitled 
to relief under section 114 of the Act. 


Cases referred to : MEM ` 
(1) Ahmad Husain v. Raiz Ahmad, 1914(12) All LJ 1085 : 25 IC 186 
(2) Pradumna Kumar v. Virendra Goyal, AIR 1969 SC 1349 
— *F..M. A. no. 173 of 1974. 
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(3) Dulal Chandra Deb v. Ram Narayan Deb (1904) ILR 3t Cal 1057 

(4) Mahendrafal Ambalal Gandhi v. Samastipur Central Sgar Co, Ltd. 
ILR 1970 (1) Cal 117 

(5) Bhagbant v. Ramchandra, AIR 1953 Bom 129 

(6) Habib Ahmed v. Keoti Kuer AIR 1946 All 328 

(7) Namdeo Lokman v. Narmadabai, AIR 1953 SC 228 


Sachindra Chandra Das Gupta and Anath Nath Mondal... for the appellants 
P.K. Das and Bidyut Banerjee... A for the Respondents ` 

The judgment of the Court was as follows: 

Banerjee, J: This appeal is at the instance of the defendant nos. 
9 and 10 arising out of a suit for eviction of the lessee and sub-lessee in 
respect of a portion of the suit premises, being No. 122, Surendra - Nath 
Banerjee Road, Calcutta, P.S. Taltolla, Calcutta, which was leased out 
for a term of 21 years commencing from Ist day of February, 1957 to 
fast day of January, 1978 at a monthly rental of Rs. 80/- payable by the 
15th day of the following - month for which the rent became due. `The 


plaintiff became the owner of the premises by purchase on 7th March, | : 


1962 and the lessee-tenant, Probodh Chandra Dey on receiving a letter of 
attornment-paid rent te the plaintiff as per terms of the lease of 21 years 
commencing from 1st day of February, 1957 to last day of January 
1978.. Probodh Chandra Dey died intestate in or about the month of 
June 1269 leaving the defendant nos. t to 8 as his heirs and legal repre- 
sentatives and they became the tenants under the plaintiff on the terms 
of the lease and paid rent to the plaintiff at the rate of Rs. 80/- per month’ 
till the month of February, 1970. The said defendants failed and negle- 
cted to pay rent to the plaintiff in respect ofthe said premises from the 
month of March 1970 and thereafter the plaintiff determined the lease 
by way of forfeiture in view of the clause in the Deed of Lease that if 
the rent hereby reserved or any part thereof shall remain unpaid for three 
` consecutive months it will be lawful for the lessor to enter in the premises 
on determination of the lease. The plaintiff filed the suit for eviction 
therefrom. In the suit they made defeadaat nos. 9 and 10 who are under- 
lessees of the other defendant whose lease has been forfeited, parties 
and the defendants nos. 9 and 10 are in the occupation of a part of the. 
premises and rent payable by them are mentioned in Schedules ‘B’ and ‘C. ~ 
2.. The defendant Nos. 1 to 8 did not contest the suit. Defen- 
dant nos. 9 and 10 however filed their written statements, inter alia, 
stating that they are under-lessees of the other defendants and they are 
not bound to vacate the portions of the premises occupied by them. 
Defendant Nos. 9 aud 10 stated that they were inducted as tenants in 
respect of a room only on the 3rd floor at premises No. 122, S.N. Banerjee 
Road, Calcutta at a monthly rental of Rs. 55/- payable according to 
English Calender month. It is further stated that on 28th February, 
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1970 at the time of the commencing of the tenancy, he paid a sum of Rs. 
500/- in advance to the defendant no. 1 against a receipt witha term 
that a sum of Rs. 27-50 ont of the said sum of Rs. 500/- shall be adjusted 
towards the rents from the month of February, 1970 and onwards. Simi- 
larly, the-defendant no. 10 also paid a similar amount on the same date 
with.a similar stipulation that a sum of Rs. 20/- shall be adjusted tow- 
ards his monthly rents from the month cf February, 1970 and onwards. 
According to the said arrangement and mode of payment of the monthly 
rent of the respective tenancy of the defendant no. 9 and 10, they went 
on paying and there is no arrear and if any arrear is found these defen- 
dants are ready to pay the same (Vide-paragraph 14 of the written state- 
ments) The tenancy of these defendants are well protected under the 
provisions of law and even in case a decree for eviction is passed against 
defendant nos. i- to 8 the said decree is not binding and enforceable 
against these defendants and as such they prayed for a dismissal of the 
tuit. On there pleadings, a number of issues were framed and for the 
purpose of consideration of the argument at tbe Bar, Issue No.4 is 
relevant. Issue No. 4 i8 as follows :—‘‘Are the defendant Nos. 9 and 
10 uncer-lessces under defen cant Nos. 110 82. If $0, has the lease been 
fcrfeited. 2” The learned Judge, City Civil Court baving held against the 
defencant Nos. 9 and 10, eppellants herein, they preferred the present 
appeal. Y 

3. Mr.Des Gupta on behalf of the appellants contended, inter 
alia, that under section 114 of the Transfer of Property Act, the defen- 
dants are entitled to protection and the appellants are agreeable to pay 
any amount which may be found due by the plaintiff to the defendant 
no. 1. Itis argued by Mr. Das Gupta that under the Tegistered indent- 
ure of lease dated 29th January, 1957 the lessee has the right to sub-let 
any porticn of the demised premises and on-the basis thereof the lessees 
defendant ncs. 1 to 8 had sublet the portion of the demised premises to 
defencant nos.-9 and 10. It may be stated hekein that the right to sub- 
let is to be found in the proviso to the clause which gave the right of re- 
entry to the lessor of the premises in case tke lessee fails to pay, during 
the continuance of the lease, tbe rent reserved by the indenture for three 
consecutive months. ` Itis contended by Mr. Das Gupta that the Jessee 
has let out to the appellants, a portion of the premises under the lessee’s 
right to sub-let any portion and it is open to the deferdant nos. 9 and 
10 to. pay the same or tender the samein terms of section 114 cf the 
Transfer of Property Act and thereby avoid the forfeiture in so far as 
the portion of the premises let out by the lessee are concerned. 

4. .Mr. Das on behalf of the respondent however ccntended inter 
alia, that the case is covered by section 115 and as soon as the right of 
lessee, goes, all the subsequent rights created under the lease comes to an 


"Em 
e. 
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end with the determination of the original lease. Fhe lessee cannot give 
more right to his sub-tenant. Mr. Das next contended that inthe facts 
of the present case, section 114 has no application as the essential con- 
ditions were not ful-filled. The provision, according to Mr. Das, under 
section 214 is discretionary as they did not ask for relief against forfeiture 
before the trial Court, the appellants’ contention cannot be upheld. In 
order to get relief under section 114 under-lessee must pay or tender all 
the rents with interests and costs as stated in section 114 of the Transfer 
of Propsrty Act. In the present case this was not done. In that view of 
the matter, it is argued by Mr. Das that the under-lessees, appellants here- 
ia have no right to ayoid the forfeiture. 


5. The point for consideration is whether in the facts and circum- 
stances of the case, the appellants have a right to avoid the forfeiture of 
the lease on the ground of admitted non-payment of three consecutive 
months’ rent by the lessee. 


6. Mr. Das Gupta contended that the lessee has the right under the 
terms of the lease to sub-let a part of the premises and in fact it was sub- 
letted by the lessee. If the lessee has made a default in payment of rent 
the sub-lessee is within his right to offer the rent in default and get the 
relief against forfeiture under section 114 of Transfer of Property Act. 


7. Mr. Das however contended that, thatis not so. If the lease 
is determined the sub-lessee cannot have any right to continne. Mr. 
Das further contended that under section 114 of the Transfer of Property 
Act, the first condition is that the lessee must pay or tender the rent 
together with interest and costs which according to Mr. Das, the lessee 
did not tender at all. Mr. Das is not correct in his contention. From 
the judgment appealed against it is found that the appellant all along ar- 
gued that under section 114 of the Transfer of Propety Act they aré 
entitled to protection. Unless the court finds that the lessee is in arrears 
for payment of rent or there is dispute about the arrears of reat, the 
Court comes to a proper finding, the question of tendering or paying 
does not arise in case, the under-lessee who is in possession in terms `of 
the indenture of lease can seek protection against the forfeiture under 
sec.114 of the T.P. Act. In view of the said offer to pay it cannot bò said 
that the defendant failed to-make the offer or tender the payms 
nt. On the other hand, in the judgment appealed against of the plea 
of forfeiture was the only plea which was taken by the appellants and de- 
fendant nos. 1 to 8 did not contest the suit and defendant nos. 9 and 
10 alone contested. The learned Judge was pleased to hold that under 
the law if there is a lesseo and he has created an under-lease or any other 
legal interest then after the lease is forfeited, the under-lessee or the 
person who claims under the lessee, losses his estate as well as the 
lessee himself. This plea however will not be. available to the lessor if 
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under the lease the leassee had the right to transfer or sub-let a part or 
whole of the tenancy and as such if a lessee has transferred his interest 
in the Jease it is binding on the same terms and conditions on. ‘the lessee 
for the period of 21 years. 


8. Mr. Das further contended that the case reported in (1) 1914 
(12) All L.J., 1085 —25 Indian Cases, 186 (Ahmad Husain v. Raiz Ahmed) 
is not correctly decided. In our opinion, Mr. Das is not correct in ‘his 
submission. We respectfully follow the reasons of the Hon'ble single Ju ige 
of the Allahabad High Court who held in 25 IC, 186 (4hmad Husain v. 
Raiz Ahmad) as follows :— 


“Under the English Law, an under-lessee is entitled to claim re- 
lief from forfeiture, in the same way as ths tenant (see page 545 of 
the same work). under the Common Law Procedure, 1852 (15 and 
16 Vic, section 76). There is no similar statutory enactment in 
India. Relief agaiast forfeiture for non-payment of rent used to be gra- 
nted in India long before the enactment of the Transfer of Property 
Act. It is still granted on equitable grounds in the case .of agrieul- 
turalleases to which the provisions of ths Transfer of Property Act. 
do not apply. Ihave not been ableto lay my finger on any case 
decided in India in which an under-lessee has been given the privilege 
that section 114 of the Transfer of Property Act confers upon the less- 
ee, nor am I aware of any decided case to the contrary. In England a 
liberal interpretation has been placed upon the term “tenant” as used in 
section 4, George II, C. 28, which has been held to include an 
under-lessee (Moore v. Smee) In my opinion wherea lessee is 
„permitted by law to transfer mortgage, or sub-lease his rights, as in 
this case, the transferee of the rights must be deemed to stand in the 
shoes of the transferor for the purpose of making payment of the 
rent in arrears and costs of the suit under section 114 of the Act. Iam 
inclined to think that he is as much entitled to be relieved of the for- 
feiture as the original tenant. This is more especially so where the 
original tenant has transferred his entire rights to the defendants. 
The heirs of the original lessee are certainly entitled to pray for the 
rellef which the lessee is entitled to and ask for relief agaiast forfeiture 
under section 114, Act 1V of 1882. I see no reasan for holdiug that 
the assignee of the rights of the tenant should be in a worse position. 
I dismiss the appeal but without costs, as the respondents have not 
appeared." - 


In our opinion, in view of the provision of the lease itself giving right to 
the lessee to sub let, the sub-1sssee has right to avoid the forfeiture by 
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payment of rent within the terms of section 114 of the Transfer of Property 
Act.’ ; 

+» 9, Next contention of Mr. Das is that at the appellate stage, the 
appellant cannot apply for avoiding the forfeiture by making a payment. 
This contention, however, is not tenable in view of the Supreme Court 
decision reported in (2) AIR 1969 SC., 1349 (Praduman Kumar v. Viren 
dra Goyal). In paragraph 7 of the reported judgment it has been stated 
that “in terms section 114 makes payment of rent at the hearing of the 
suit in ejectment a condition of the exercise of the Courts’ jurisdiction but 
an appeal being a rehearing of the suit in appropriate cases it is open to 
the appellate Court at the hearing of the appeal to relieve the tenant in 
default against forfeiture. Passing of a decree in ejectment against the 
tenant by the Court of First Instance does not take away the jur isdiction 
of the appellate Court to grant equitable relief." Mr. Das Gupta's con- 
tention is that the appellate Court has power to grant equitable relief in 
appropriate cases even at the appellate stage. Mr. Das however referied 
to a case reported in (3) 31 Cal. 457 as also (4) ILR 1970(1) Cal 117 
which is equally distinguishable in the facts of the present case. It ap- 
pears to us that Mr. Das is not right in bis contention that the defendant 
nos 9 and 10 did not apply for relief under section 114 of the Act. Mr. 
Das’s contention is that even if the appellate court has the power to 
grant relief under section 114, this power should not be exercised 
unless the tenant has prayed for such relief at the earliest stage of the 
suit. Once a decree is passed without any prayer for relief, no such re- 
lief can be granted by the Appellate Court. Mr. Das contended that 
the power of the appellate Court to grant relief is to be exercised if 
such relief is prayed for in the Trial Court. Moreover this is the question 
of discretion of the Court and in the facts of tbe present case Mr. Das 
contended that the discretion should not be exercised in favour of the 
appellants. In our opinion, the discretion should be exercised in favour 
of the sub-lessee in the facts and circumstances of the present case. In 
the present case it must be held that the lessor was granted a lease for 
21 years. In the said lease there isa provision of re-entry for non-paym- 
ent of rent for 3 consecutive months. The head-lessee has a power to sub 
let. Therefore for the purpose of the lease, the sub-lessee has some 
rights during the continuance of the lease as the head lessee had. Ad- 
mittedly in this case the head-letsee has a right to avoid forfeiture on 
the ground of non-payment of rent under section 114 of the Act and 
unless he is dis-entitled to the exercies of discretion in his favour. Even 
at the stage of the trial, the defendant nos. 9 and 10 wanted to pay as 
will appear from the judgment itself but they contended that they never 
knew that the head lessee made a default and that they paid allrents to 
their head-lessée. In the facts and circumstances of the present case, we 
are not inclined to accept Mr. Das’s contention that the discretion 


1976 12) CLJ) Gobinda Lal Shaw v. Tarak Nath Paul 179 


should not be exercised in favour of the sub-lessee. Therefore the sub-lessee 
has right to avoid the forfeiture by making payment under section 114 
of the Transfer of Property Act. Mr. Das however referred to the case 
reported in (5) AIR 1953 Bombay, 129 (Bhagwant v. Ramchandra), (6) 
AIR 1946 All., 328, (7) AIR 1953 SC, 228 and (8) AIR 1969 SC, 1349 
(Praduman Kumar v. Virendra Goyal). In our opinion, however, in the 
facts of the present case, the defendant nos. 9 and 10 are entitled to 
relief. In (£) AIR 1953 Bom., 129(Bhagwant v. Ramchandra) what the 
Bombay High Court held is clearly distinguishable :n the facts of the 
present case. It has been held by the Bombay High Court in paragraph 
11 as follows : — 

“The word *'forfeiture" used in S. 114 hasa technical meaning 
which must be ascertained by reference to S. 111 (g) of the said Act, 
Forfeiture in this technical sense is incurred in case the lessee breaks 
an express condition which provides that on breach thereof the lessor 
may re-enter, and even in such a case the lessor has to give notice 
in writing to the lessee of his intention ta determine the lease. The 
lease between the parties in the present case is not on the record & it 
is impossible to say that the requirements of S. 111 (g) of the Tran- 
sfer of Property Act have been satisfied. No plea under S. 114 was 
made in the Courts below and it is obviously difficult to entertain 
this plea for the first time in second appeal. The plea clearly raises a 
mixed question of fact and law which we cannot decide in the absence 
of adequate material on the record". 

In the said case it will appear that no plea of section 114 was taken in 
the Courts below and the matter was dealt with in the second appeal and 
moreover the lease between the parties was not in the record, In the 
present case however the lease is exhibited and sub-lessee is a party in 
the proceeding and the lease provides that the lessee shall be entitled to 
sub-let any portion of the demised premises. In (6) AIR 1946 AIL, 328 
(Habib Ahmed v. Keoti Kuer) it has been held tbat the payment or tender 
cannot be made in the appellate Court under section 114 ofjthe Transfer 
of Property Act and in view of the judgment of the Supreme Court repor- 
ted in (2) AIR 1969 S.C., 1349 (Praduman Kumar v. Virendra Goyal), we 
do not think that the Allahabad High Court's decision reported in AIR 
1946 All 328 (Habib Ahmed v. Keoti Kuer) can be stated to have been 
correctly decided. 

The appeal is therefore allowed. The judgment and decree passed 
by the Court below is set aside. i 

We direct that the appellants (Defendant nos. 9 and 10) will remain 
in occupation of the premises till the expiry of the terms of the lease on 
payment of stipulated rent. 

It is further directed that the plaintiff will be entitled to all the 
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arrears of rents from the defendant nos. 9 and 10 including the rents for 
the premises in occupation by the defendants from the date of the suit 
upto date and he will be entitled to.withdraw the money already deposited 
during the pendency of the suit and to appropriate the same towards his 
| dues. The plaintiff will also be entitled to the interest as provided in 
: section 114 of the Transfer of Property Act. 
There will be no order as to cost in this appeal. 
In view of the disposal of the appeal no order is passed on the 
application. 
Sharma, J. : I agree. 
S. P. M. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : August 10, 1976 


Chitta Ranjan Ghose & Ors... m . .;. Petitioners 
Versus 
State of West Bengal & Ors.... "T ... Respondents* 


West Bengal Restoration of Alienated Land Act (23 of 1973)—Inclusion 
in 9th Schedule of Constitution — Effect thereof—Pith and Substance—Legis- 
lative competence—Legislative policy—Repugnancy—Sec. 4(5)—Family— 
Distress—Determination of particular year by KAB c Interpretation 
—Scrutiny by Court. i 

By the Constitution (Fortisth Amendment) Act 1976 the West Bengal Resto- 
ration of Alienated Land Act 1973 has been placed as Entry no. 182 in the Ninth 
Schedule to the Constitution of India. When the said Act is placed in the 9th Schedule 
Article 31 B of the Constitution becomes applicable to it. The effect of the inclusion 
of the Actin the 9th Schedule is that none of the provisions of the 1973 Actcan be 
challenged on the ground of infringement of any of- the fundamental rights guarented 
in Part IIL of the Constitution. S» in the present Rules the petitioners cannot challenge 
any of the provisions of the said Act on the ground that they are violative of Articles 
14 and 19 of the Constitution, 

^ The pith and substance of the West Bengal Restoration of Allenated Land Act 
1973 is to restore the rights over the land of the ralyats who had alienated their rights in 
land within the last five years. The purpose of the Act is neither for acquiettión nor 
for requisitioning of the property without any compensation. 

The alienation is an act of transfering of ownership of one to another. By 
alienation the rights in land of the alienator, is transferred to the alienee, Restoration 
means bringing back a thing to its previous position, Tbrough the procedure of 


*C, R. no. 556 (w) of 1975 and C. R. nos. 4830-31 (w) of 1974, C. R, 
no. 4871 (w)/74, & €. R. no. 2786 (w)/74. 
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Testoration as prescribed in the Act, the alienator gets back his «rights over the land’ 
on compliance with certain «conditions. This is not an Act relating to transfer or 
alienation of agricultural land, but to the rights in or over, the land’. Accordingly 
‘there is no restriction on the part of the legislature to include in the definition of land 
agricultural land as well as homestead, weH, tank and water channel. The subject of 
legislation comes wholly within item 18 of List If of the Seventh Schedule to the 
Constitution. That being the position the State Legislature is competent to enact the 
West Bengal Restoration of Allenated Land Act 1973. 

The contention that the State Legislature has transgressed its legislative powers 
because of inclusion of ‘homestead, tank, well and water channel in definitión of 
‘land’ is not tenable. 

The principle is well established that the essential legislative functions consist of the 
determination of the legislative policy and its formulation as a binding rule of conduct 
cannot be delegated by the legislature. The legislature must declare tho policy of the 
law and the legal principles which are to control any given cases and must provide a 
standard to guide the officials or a body in power to execute the law. Whero the 
legislative policy is enunciated with sufficient clearness or a standard is laid down. 
the Court should not interfere. What guidance should be given and to what extent 
and whether guidance has been given in a particular case at all depends on the cons- 
traction of the provisions of a particular Act including its preamble. 

In the instant case, sufficient guidelines have been given in the preamble and 
also in the provisions of the 1973 Act itself. So, it cannot be said that the provisions 
of the Act suffer from the vice of excessive delegation of legislative powers. 

Where the provisions of an Act are open to divers construction, that construction 
which fits in appropriately with the intention of the legislature and also advances the 
purpose for which the Act hae been enacted, is to be preferred. There is no presumption 
that the law in its application would be misused. If there be any such misuse, the 
court instead of striking down the law it:elf, may if need be, deal with any impugned 
Order made by the competent authority, if It is found that the application of the law in 
the facts and circumstances of a particular case is illegal or without jurisdiction. 

The word ‘distress’ may have divergent meanings. But where the purpose of 

the Actis to give relief to the ‘poor raiyats, the words, ‘distress’ must have only one 
meaning, namely, ‘economic distress’, 
The power of granting instalments for payment by the alienator conferred by 
the statute upon the Special Officer appointed for implementing the provisions of the 
Act is not unguided or uncanalised. When an Act confers a discretion upon a statutoty 
authority, itis expected that itshould exercise its discretion fairly and property and 
not arbitrarily or capriously. 

The question of repugnancy arises in the case where tbe Jaw enacted by the 
‘Parliament and the law made by the State Legislature occupy the same field, Sub- 
Section (5) of Section 4 of the 1973 Act is not repugnant to section 61 of the Indian 
Evidence Act which lays down that the contents of a document may be proved 
either by primary or by secondary evidence. Section 4(5) of the Act provides that 
apart from primary evidence, secondary evidence may be adduced by the alienator 
varying, adding to or substracting from, the terms of the sale deed to prove the necessity 
‘or purpose for which alienation was made or the amount of consideration actually 
paid by the alienee to the alieratcr end such evidence shall be acmitted. Tho secondary 
‘evidence enumerated in the said Sub-Section(5) bas no general operation to all sale 
‘deeds. But it is restricted only to those alienations which fall within the purview of 
tbe said Act. Therefore, the said provisions are ancillary to the , exercise of the legis- 
lative power in respect of Entry-18 of List II and not repugnant te the Central Act, 
mese, the Indian Evidence Act. 3 
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Undoubtedly the Legislature has powers to comprehend the needs of its own 
people and it has visualised the degree of harm affecting a particular class of its people, 
which had prompted it to enact this particular law. So, the selection of a particular 
year, nanrely 1967, should be taken to have been determined undera policy of the 
Legislature. Itis notthe province of the Court to scrutinise the legislative judgment 
on such matters. 
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Balai Chandra Ray, Sadesh Bhusan Bhuia, S. A. Mansur Habibullah and 
Himangshu Kumar Bose.. .. for the petitioners 
Provat Kumar Sen Gupta; Paritosh Mukherjee and Samar ji Gupta 
Em T ..for the Respondents 


The judgment of the Court was as follows : 


Common questions of law are involved in all these Rules, Tho facts 
and circumstances of these cases are also more or less similar. Accor- 
dingly, for the sake of convenience all these Rules were heard together. 
My judgment in CR No. 556(w) of 1974 shall govern all these cases. 


2. The petitioners are the transferees of 1.42 acres of land, being 
plot No. 18 under khatian No. 80 of mouza Harishinghpur within Chan- 
drakona Police Station in the district of Midnapore. On 14th of April 
1972 the respondents 3 and 4 along with their father, who was alive at 
that time, alienated the aforesaid land to the petitioners absolutely bya 
registered sale deed on a consideration of Rs. 2,999/-. Since the date 
of the said purchase, the petitioners are in possession of the said land 

and have been cultivating the same after investing a good amount of 
. money in the aforesaid land by way of development. It appears from 
the recitals of the deed of sale that the said land was sold to the petitio- 
ners for repairing of the residential house of the respondent no. 3 and 
his father, since deceased, and for cultivation of the lands by adopting 
better methods and also for purchasing land nearer to land of respon- 
dent no. 4. The petitioners never entered into any oral contract with 
the respondent Nos. 3 and 4to retransfer the said land at any time 
thereafter on repayment of the consideration money. 
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3. The West Bengal Legislature passed the West Bengal Restora- 
tion of Alienatéd Land Act (West Bengal Act XXIII of 1973) which duly 
received the assent of the President of India and was published in the 
Calcutta Gazette (Extraordinary) on the Sth of May, 1973. By virtue 
of the rule making powers as conferred by section 9 of the said Act, the 
West Bengal Legislature by a notification dated 20th May, 1973 made 
certain rules prescribing certain procedures to be followed in applying cer- 
tain sections of the said Act, By the said Act, a Special Officer was appoin- 
ted by the State Government to discharge the functions of the Special Offi- 
cer under the Act. The respondent No, 2 is the said Special Officer. The 
respondent Nos. 3 and 4 taking advantage of the enactment of the said Act, 
made an application before the said Special Officer, which was registered 
as case No. 6 of 1974 and thereupon, the said Special Officer in exer- 
cise of his powers under sub-section (2) of section 4 of the said Act, 
served a notice upon the petitioners as transferees informing them as to 
the filing of the said application and calling upon them to appear on 
21st June, 1974 with all evidence as might be adduced when the case 
would be heard by the said respondent no. 2. Inthe application filed 
by the respondents nos. 3 and 4, it is alleged that they received Rs. 2,300/- 
instead of Rs, 2,999/- as stated in the sale deed ; they had not more than 
2.43 acres of land, apart from the disputed 1.42 acres of land sold by 
them to the petitioners. They sold the land for meeting certain necessary 
expenses, It is further alleged in the said application that there was an 
oral contract of retransferrirg the land as soon as the said Rs. 2,300/- 
would be repaid by them. The petitioners being aggrieved by the said no- 
tice issued by the said Special Officer, moved this Court under Article 226 
of the Constitution on September 9, 1974 and obtained the present Rule. 


4. The petitioners bave challenged the legislative competence of 
the State of West Bengal to enact the Wes] Bengal Restoration of Alie- 
nated Land Act, 1973. ]tisstated in tbe writ petition that the said 
Actis ultravires Articles 14,19 and 31 of the Constitution. Provisions 
for reconveyance of the transfer of land made after the expiry of the 
year 1967 is arbitrary and without any reasonable basis. Selecting tra- 
nsfers made in a particular year, viz. 1967 as the material year for the 
purpose of restoration, is without. any basis. The definition of the 
‘land’ is unmeaning and its inclusive part is unforceable and in that 
view of the matter, the said Act in its entirety is inoperative and 
unforceable. Four conditions precedent as provided in Section. 4 of the 
Act are so vague that even a man of ordinary prudence is required to 
guess its meaning and may differ as to its application, Sub-section (4) of 
Section 4 of the Act suffers from the vice of excessive delegation of lẹ- 
gislative powers upon the Special Officer appointed under the Act. Sub- 
section (5)- of Section 4 of the Act will unsettle the settled principles 
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of law. That provision is against the public policy and is purported 
to. open a flood gate, of prejury and false evidence. Section 7 of the 
said Act provides a bar of jurisdiction of civil courts with respect to 
the matters decided by the Special Officer. It not only amounts to de- 
privation of the fundamental rights of the citizen bat also an encroach- 
ment on the judiciary by the executive. 

5. Before I deal with the arguments of learned counsel appearing | 
on behalf of the different parties of the different cases, I should set out 
the objects atid reasons of the West Bengal Restoration of Alienated Land 
Act, 1973 and also some of the salient features of the said Act. ' 


6. In the Calcutta Gazette (Extraordinary) the statement of objects 
and reasons of the West Bengal Restoration of Alienated Land Bill, 1973 
has been published. Therein it is stated “Many raiyats of small means 
were forced to alienate their lands being in distress or in need of money 
for maintaining themselves and their families or for meeting their costs of 
cultivation. There are also cases where the trsnsfer was made with an 
agreement for reconveyance of the land transferred, to the transferor. 

The Bill has been framed with a view to providing relief to. poor 
raiyats through restoration of land thus alienated by them withia the last 
five years”. 

7. Iu the Preamble to the Act it is stated “An Act to provide for 
the restoration of land alienated under certain circumstances and fof 
matters connected therewith,” 

8. The Act received the assent of ths President of India on 5th of 
May, 1973. “Lend” has been defined in sub-clause (2) of Section 2 

-of the Act which means agricultural land and includes homestead, tank, - 
well and water channel. 

‘Special Officer’ has been defined in sub-clause (4) of Section 2 which 
means an officer not below the rank of a Sub-deputy Collector appointed 
by the State Government to discharge the functions of a Spscial Officer 
under the Act. 

By the Amendment Act of 1975 (West Bengal Act I of 1975) which 
came into force on 19th of March, 1975, Clause 4 of section 2 has been 
substituted. Now, under the amended definition, ‘Special Oficer’ means . 
any Gazetted Officer appointed by the Commissioner of a Division to- 
discharge within the. Division the. functions of a Spzcial Officer under 
this Act. 

Section 3 of the Act provides an overriding effect of the provisions 
of the Act to any other law for the time being in force, 

Section 4 of the Act lays dowa the procedare for effecting restora- 
tion of land alienated under certain circumstances. Four conditions: 
have been enumerated therein. Before the commencement of the Act if a 
person holding not more than two hectares of land in the aggregate 
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transferred the whole or any part of his land by a sale deed to any person 
and if such transfer was made after the expiry of tbe year 1967 and if 
such transfer was made by the transferor (i) in distress, or (ii) ia. any 
need of money for the miintenance of himself and his family, or (iii) for 
the meeting the costs of his Cultivation, or (iv) an agreement writtea Or 
oral, for reconveyance of the land transferred, to the transferor, then such 
transferor may within five years from the date of gaid transfer or within two 
years from the date of the commencement of the ‘Act, whichever period 
expires later, may make an application in the prescribed manner to the 
Special Officer for restoration of such land to him. 

9. The Special Officer after causing notice to be served upon the 
transferee and considering the evidence adduced by the parties shall 
make an order in writing restoring the land transferred to the transferor 
and direct him to pay, in such number of equal instalments not excee- 
ding ten by such dates as may be specified inthe order. The rate of 
interest will be 4% per annum. The amount of any compensation- for 
improvement effected to -such land shall be determined by the Special 
Officer and would be allowed to the transferee. The first of the instal- 


‘ments provided in the order shall be payable within three months from 
the date of the order. 


10. Sub-section (5) of Section 4 of the Act provides that notwiths- 
tanding anything contained in the Indian Evidence Act, 1872, any 
evidence adduced by a transferor varying, adding to, or substracting 
from, the terms of the sale deed to prove the necessity or purpose for 
which the transfer was made or the amount of consideration actually paid 
by the transferee to the transferor shall be admitted. 


Section 7 provides a bar to the exercise of jurisdiction of High Court 
and Civil Courts. It is stated that save as otherwise provided in the 
Constitution of India, ‘neither the High Court nor any Civil Court shall 
have jurisdiction in any matter which the Special Officer is empowered 
to dispose of under this Act: Provided that any person who is dissatis- 
fied with any order made under sub-section (4) of Section 4 may, within 
thirty days from the date of such order, apply in the prescribed manner 
to the Collector and the decision of the Collector upon such appeal shall 
be final, 


In section 8, the Special Officer shall have all the powers of a 
Civil Court under the Code of Civil Procedure, for the purposes of recei- 
ving evidence, administering oaths, enforcing the attendence of witnes- 
ses and compelling the production of documents. 4 

11. On Ist of April, 1976 by the West Bengal Act XX of 1976, the 
Act XXIII of 1973 has been further amended. Two new sections 8A and 
8B, have been incorporated ; section 8A provides that no payment is 
required to be made by transferor for obtaining restorat.on of. possession 
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of his land with effect from the date of commencement of the West Bengal ` 
Rural Indebtedness Relief Act, 1975.. In case where possession has: 
already been obtained, payment of instalments or jump amount shall- be 

deferred for à period of two years, The power has also been -given to 

the State Government to extend the period of payment by. a notification 
‘in the official gazette. But such extension shall not exceed’ the period of. 
one year at a time and the transferor shall not be liable to pay interest upon .- 
any amount the payment of which is stayed under the said section. = 
| 12. Rule making powers have beeri conferred upon: “the State Go- | 

vernment under Section 9, for carrying out the purposes of the Act. 

Rules 6 and 7 of the West Bengal Alienated Land Rules, 1973 lay down 

the manner of determination of the amount of compensation for impro- 
vement and of the net income under sub-section (4) of Section 4, by the 
. Special Officer. 

13. By the Constitution (Fortieth Amendment) Act, 1976, pub- 
lished in, the Exraordinary Issue of the Gazette of India dated May 27, 
1976 the West Bengal Restoration of Alienated-Land Act, 1973 has been 
placed as the entry No. 182 in the Ninth Schedule to the Constitution. 

“When the said Act is placed into the Ninth Schedule, Art. 31-B of the 
Constitution becomes applicable to it. The effect of the inclusion of 
the Act in the Ninth Schedule is that none of the provisions of the 1973 
Act can be challenged on the ground of infringement of any of the fun- 
damental rights guaranteed in Part III of the Constitution. So, in these 
Rules the petitioners cannot challenge that some of the provisions of the 
“Act are violative of Arts. 14 and 19 of the Constitution.. Mp ee 3 

14. Item 18 of List II of the 7th Schedule deals with Land, that is 


to say, rights in or over Jand, land tenures including the relation of land- =x 


lerd and tenant, and the collection of rents ; transfer and alienation of 
- agricultural land ; land improvement and agricultüralloans ; colonization. 
Acquisition of land is included in entry No. 42 of List III and transfer 

of property other than agrieultural land is included in entry 6 of List IIT. 


15.. Elaborate arguments have been advanced by the learned Cou- 


X nscl appearing on behalf of the petitioners in the different Rules, 


I have summarised the arguments in seriatim. 

It. is urged that the West Bengal Restoration of Alienated Land Act, 
1973 is. beyond the legislative competence of the State to enact, It is not 
covered by entry 18 of List JI of the 7th Schedule to the Constitution. ~ 

-The Act provides not for "rights in or over land", nor does it 
relate to ‘transfer and alienation of agricultural land”. The provisions 
of -Act clearly indicate that it is a law of restoration of land. Section 
4 is the charging séction and all its sub-sectións relate to restoration of 
land and not alienation, None of the sections really makes Sun) proven 
relatimg to alienation of land; — ^" E : 
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It does not relate either to any *'rights in land" which means the 
proprietory rights or raiyatee rights or similar rights. 

It ig contended that even if itis a law of alienation the entry 18 
of List II permits the State Legislature to make law. relating to agricul- 
tural Jand only. 

Sub-clause (2) of Section 2 of the said Act defines the word “land” 
which means agricultural land and includes homestead, tank, well and water 
channel. According to the said definition, ‘land’ means two categories of 
'Jand-firstly, agricultural land and secondly, homestead, tank, well and 
water channel, Having defined the "land" to be what it is, “homestead, 
tank, well and water channel” do not become agricultural land. 

It is urged that the Act is not a law enacted by virtue of entry 6 in 
the concurrent list. It does not provide the transfer of property other 
than agricultural land. Sub-section (4) of Section 4 refers to transfer 
as also restoration. ‘Restoration’ is not covered by item 42 of List III 
of 7th schedule which relates to acquisition and requisitioning of pro- 
perty. None of the entries either in List II oria List III of the 7th 
Schedule empowers the State Legislature to enact the law of restora- 
_ tion which provides for a special mode of requiring of property which 
under certain circumstances had been transferred within a particular 
period. | t 

It is submitted that such a law would be enacted only by the Parlia- 
ment under Entry 97 of List I. Laws to be enacted under List I can only 
be done by the Parliament in exercise of powers. under Art. 246(1) of 
the Constitution. — 

16. In(1) A. S. Krishna v. State of Madras, AIR 1957 SC 297 
Venkatarama Aiyer, J. said that’ when a law is impugned on the ground 
that itis ultravires the powers of the legislature which enacted it, what 
has to ascertain is the true character of the legislation. To do that, one 
must have regard to the enactment asa whole, to its objects and to the 
scope and effect of its provisions. If en such examination it is found 
that the legislation is in substance one on a matter assigned -to the legis- 
lature, then it must be held to be valid in its entirety, even though it might 
incidentally trench on matters which are beyond its competence. It would 
be quite an erroneous approach to the question to view to such a statute 
not as an organic whole, but asa mere collection of sections, then dis- 
integrate it into parts, examine under what heads of legislation those 
parts would severally fall, and by that process determine what portion 
hereof are ultravires, and what are not. 

17. The pith and substance of the 1973 Act is to restore the rights 
over the land of the raiyats who alienated their rights in land within the 
last five years. The purpose of Actis neither for acquisition nor for 
requisitioning of the property without any compensation. 

18. In (2) Sriram Ram Narayan v. State of Bombay, AIR 1959 SC 
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459, the Supreme Court held that restriction or extension of existing 
interest in land, including provision for the statutory purchase by a tenant 
of land belonging to the landlord come within entry 18. In that case the 
legislative competence of the State Legislature was challenged in amending 
the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1948. 
Section 2(8) of the said Act defined “land” to -mean ; 
(a), land which is used for agricultural purposes, and includes-(i) the 
sites of farm, puildings, apburtenant to such land and used for agricul- 
" tural purpose ; (b) (ii) the sites of dwelling houses occupied by agricul- 
turists * — * and land appurtenant to such dwelling houses. Section 32 
of the said Act provides that “on the Ist of April, 1957 (hereinafter 
referred to as the “‘tillers, day”) every tenant shall, subject to the provisions 
of the next succedidg sections, be deemed to have purchased from his 
landlord, free from all encumbrances subsisting thereon on the said day, 
the land held by him as tenant". * * Provided certain conditions 
- are fulfilled. The Supreme Court observed that the impugned Act 
being within the legislative competence of the legislature no question as to 
-its being a piece of colourable legislation can arise. It is not a legislation 
resorted to by the State Legislature with a view to by-pass the provisions 
of List II of the 7th schedule to the Constitution, attempting to do some- 
thing which it was otherwise not competent to do. The legislation 
- is really a further measure for agrarian reform which it was well with- 
in its competence to enact. It is not an exproprietory legislation in the 
guise.of one covered by entry 18 in the said list. l 

19. In(3) L. Jagannath v. The Authorised Officer, Land Reforms, 
Madurai, AIR 1972 SC 425 the Supreme Court observed that entry 18 of 
List II is meant to confer the widest powers on the State Legislature with 
regard to rights in or over land and such rights are not to be measured by 
oF limited to the rights as between landlords and tenants or the collection 
‘or rents. The words which follow the expression *''rights in or over land" 
are merely by way of illustration. 

20. Alienation is the act of transferring of ownership of one to 

another. -By alienation a person’s right in land is tran:ferred to another. 
Restoration means bringing back to a thing its previous position. 
Through the procedure of restoration as laid down in the Act, a person 
gets back his “rights over the land” where certain conditions are fulfilled. 
This is not an Áct relating to transfer and alienation of agricultural land 
but on the right in or over the land. Accordingly, there is no restric- 
tion on the part of the legislature to inelude in the definition of land 
‘agricultural land! as well as homestead, well, tank and water channel. The 
` subject of legislation, in my opinion, wholly comes within item 18 of 
/ List IL of 7th Schedule to the Constitution. Therefore, the State Legisl- 
ature is competent to enact the West Bengal Restoration ef Alienated 
"Land Act. . í ~ 


8976 (2) CLJj Chitta Ranjan Ghose v. State of W. B. 189 


21. The term “homestead” is intended to denote such land as used 
by a raiyat for residential purpose. A part of an agricultural land may 
be used by a raiyat for residential purpose although the character of the 
land would not justify its use. as a homestead. Since amendment of sec- 
tion 182 in 1928, of the Bengal Tenancy Act (since repealed) the incidence 
of tenancy in “homestead”? used to be governed by the Bengal Tenancy 
Act. By including “homestead, tank, well and water channel" in the 
definition of ‘land”, it cannot be said that the State Legislature has 
transgressed its legislative powers. 

22. It is contended that words of diverse meaning and import have 
been used in the Act. The result has been that the essential legislative 
functions bave been delegated to the Special Officer without express 
provision being made in the said Act. The Special Officer in applying 
the provisions of the Act would be in a boundless sea of uncertainty. The 
provisions of the Act which are uncertain and vague should be struck 
down. 


23. Itis stated that the meaning of the word “distress” in section 
4 (1) (a) is 80 diverse and varied that the exercise of the powers by the 
Special Offieer might authorise bim to exclude other meanings and rest- 
rict to some meaning, There being no definition of the word “distress” 
in the statute, the power exercised in that way is really exercise of legisl- 
ative function. 

24. Similar other words occuring in the statute are the costs of 
cultivation in section 4 (1) (a) of the said Act. It may be an intensive 
cultivation of an extremely advanced type incurring huge costs or simply 
cultivation ata very low cost. The variable factor is so wide that the 
law makers have delegated essential legislative function to the Special 
Officer. | 

25. Similarly the undefined word “family” occuring in section 4 
(1)(c) of the Act, Murray in Oxford Dictionary, Volume IV page 5 has 
given a meaning of the word “family” which is extremely wide and it 
has again another meaning which is extremely restrictive. Webster (Third 
New International Dictionary, Volume I, page 821) has also given two 
meanins , one of which is too wide and the other too narrow. 


26. Itis submitted that some of the expressions in the statute are 
unworkable. The words occuring in section 4(1) (a), viz. ‘‘maintena- 
nce of himself and bis family”. Obviously, neither for the family alone 
nor for himself if a transfer was effected, the said Act is not attracted. 

27. In (4) S.B. Dayal v. State of Uttar Pradesh, AIR 1672 SC 
1168, the appellant challenged the validity of section 31D)(1) of the UP 
Sales Tax Act, 1948 on the ground of impermissible delegation of legi- 
slative power. The Supreme Conrt observed: ‘“‘It is true that the power 
to fix the rate of a tax is a legislative power, but if the legislature lays 
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down the legislative policy and provides the necessary guidelines, that 
power can be dekgated to the execulive.* * * * Ina modern society 
taxation is an instrument of planning. It can be used to achieve the eco- 
nomic and social goals of the State. For that reason the power to tax 
must be a flexible power. It must be capable of being rsodulated to 
meet the exigencies of the situation. Ina Cabinet form of Government 
the executive is expeeted to reflect the views of the legislaturcs. In fact. 
in most matters it gives the lead to the legislature. However, much one 
might deplore the New Despotism of the executive, the very complexity of 
the modern society and the demand it makes on its Government have 
setin motion forces which have made it absolutely necessary for the 
legislatures to entrüst more and more powers to the executive. Text 
book doctrines evolved in the 19th Century have become out of date. 
Present position as regards delegation of legislative power inay not be idea} 
but in the absence of any better alternative there is no escape from it. The | 
legislatures have neither the time nor the required detailed information 
nor even the mobility to deal in, in detail with innumerable problems aris- 
ing time and again. In certain matters they can: only lay down the 
policy and guidelines in as clear a manner as possible. _ 

28. The principle is well established that essential legislative func- 
tions consist of the -determination of the legislative policy and its for- 
mulation as a binding rule of conduct cannot be delegated by the legis- 
Jature, The legislature must declare the policy of the law and the legal 
principles which are to control any given cases and must provide a sta- 
ndard to guide the officials or the body in power to execute the law. 
Where the legislative policy is enunciated with sufficient clearness or 
standard is laid down, the Court should not interfere. What guidance 
should be given and to what extent and whether guidance has been given 
in a particular case at all depends on a. conisderation of the provisions 
of the particular Act, including its Preamble. ED - 

29.- In the instant case sufficient guidelines have been given in the 
preamble as well asin the other provisions of the Act itself. So, it can- 
not be said that the provisions of the Act suffer. from the vice of exce- 
ssive delegation. of legislative powers. In interpreting the words in the 
Act, the intention expressed by the words used is to- be ascertained. The 
words may have different meanings according to the circumstances with 
respect to which they are used.. : M . 

30. In (5) Municipal Cammittee, Amritsar v. State of punjab, AIR 
1969 SC 1100, the Supreme Court said that an Indian Act cannot be de- 
clared invalid on the ground of "Vagueness" which is alien to our .con- 
stitutional system. - : | guten 

31. _ Reliance was placed by the Counsel for the petitioners upon 
: the decision of the Supreme Court in (6) State of Madhya Pradesh-v. 
`. Baldeo Prosad, AIR 1961 SC 293 where the Central Provinces and Barar 
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Goonda's ‘Act, 1946 -was declared void for uncertainty. The condition 
for application of section 4-A is that, the person sought to be proceeded 
against must be a *'goonda". But the definition of the word, ‘goonda’ in 
the Act, enacted no tests for deciding which person would fall within the 
definition, Accordingly, the Supreme Court held that the provisions were 
uncertain and vague. 

32. Where the provisions of the Act are open to diverse constru- 
ction, that construction which acgords best with the intention of the 
legislature and advances the purpose of the legislation, isto be preferred. 
The probability of misuse of law in its application cannot be presumed. 
The Court instead of striking down the law itself, may set aside or quash 
the particular order of the Special Officer if it is found that the applica- 
tion.of the law in the facts and cireumstancés of a particular case is 
wholly illegal or without jurisdiction. 

33. Itis true that the word “distress” has got divergent meanings. 
But where the purpose of the Act is to give relief to the poor raiyats, the 
word, distress, must have only one meaning, i.e. "economic distress". 


. The cost of cultivation of an owner of less than two hectares of land, 


obviously, does not include the cost of either of a costly tractor or the cost 
of diesel or electrico. pumps for the purpose of irrigation. In West 
Bengal the cost of cultivation varies from one district to another. It dep- 
ends upon the nature and character ofthe soil, the availability of the 
labour, facilities of irrigation, cost of menures and similar other factors. 


34. So,it is impossible for the legislature to lay down the detailed 


items of cost. Flexible powers have been conferred by the Act upon 


the Special Officer to meet the exigencies of the situation. . 

35. The provisions of the Act shall not be applicable if the con- 
ditions enumerated in Section 4(1) are. not fulfilled. When one of the 
conditions is that, if the transfer was made for the ‘‘maintaining him- 
self and his family” in that case the cést of maintaining himself would 


- not be sufficient. It must be of himselfand his family both. lt is the 


policy of legislature, and itis not for the Court to find out the reasons 


“behind the legislative policy. 


36. Itis impossible to determine the limit of a ‘family’ with clear 
precision. The question as to who is a member ofa “family”, depends 
upon .the facts and circumstances of each and every case. The intention 
of the Act is to give relief to the raiyats, so the widest amplitude of 
the meaning of the word ‘family’ should be given. A widowed sister 


- wholly dependant upon her brother or even a son-in-law who since his 


marriage is living permanently as a ‘son’ with the family of his father-in 
law, may be considered ‘as a member of a family although normally 


he belongs to another family. I have only cited two instances. Besides, 


there are many cases which have to be judged by the Special Officer 
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on taking into account the facts and circumstances of each case end after 
exercising his, own judgment. 


37. Iti is argued that unfettered and unguided powers have been 
conferred upon, the Special Officer by section 4(4) of the Act to grant 
any number of instalments and to fix any period for payment by the trans- 
feror. The period may be extended to 10 years if the Special Officer 
so chooses, So, the provision which has conferred uncanalised dd dae 
upon an Special Officer should be struck down. i 


38. Section 4(4) of the Act provides that the Special Officer shall 
make an order in writing restoring the land transferred to the transfe- 
ror and directing the transferor to pay, in such numbef of equal instal- 
ments not exeeeding ten and on such, dates as may be specified in the order. 
The first of such instalments shall be ‘payable within three months from 
the date of the order. In my view, ‘sufficient guidance has been provi- 
ded in the section itself. Maximum number of instalments is ten and first 
instalment shall be. payable within three months from the, date of the 
order.. The amount includes the consideration, compensation as well 
as 4% interest. So the fixation of the number of instalments and the 
period for the payments would depend upon the actual amount payable by 
the transferor. If the amount is large, obviously, the number of instal- 
ments would be spread over a large period in comparison to a smaller 
amount. So, it cannot be said that the power of granting instalments 
conferred by the statute upon the Special Officer is unguided and uncana- 
lised. When an Act confers a discretion upon a Public Officer, it is ex- 
pected that he should exercise his discretion fairly ; and properly and 
not arbitrarily or capriciously. 


39. It is argued that sub-section (5) of Section 4 of the Act 
seeks to: unsettle the settled principle of the Law of. Evidence. Tne 
terms of the sale deed can be varied for the purpose of proving that the 
transfer was made for those conditions laid down in the Act. The said, 
provisions are contrary to the Indian Evidence Act, a central Act made. 
by the Parliament. The provisions of sub-section (5) of Seetion 4 are 
repugaant and contrary to the provisions of law made by Parliament and 
should be struck down. ` 

40. The question of repugnancy arises in a case where the law made 
by the Parliament and the law made by the State Legislature occupy the 
same field. Sub-section (5) of Section 4 is not repugnant to section 61 of 
the Evidence Act which lays down that the contents of a document may 
be proved either by primary or by secondary evidence. Sub-section (5) of 
Section 4 of the Act provides that apart from primary evidence, secondary 
epidence may be adduced by the transferor varying, adding to or subs- 
tructing from, the terms of the sale deed to prove the nécessity or pur- 

pose for which the transfer was made or the amount of consideration 
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actually paid by the transferee to the transferor and such evidence shall 
- be admitted. Secondary evidence enumerated in that sub-section has no 
general operation to all sale deeds but it is restricted only to those trans- 
fers which fall within the purview of the said Act. Therefore, the said pro- 
visions are ancillary to the exercise of legislative power in respect of Entry 
18 of List II and not repugnant to the central Act viz. the Evidence Act. 

4l. Itis urged that the Special Officer could be of any Gazetted 
Officer—whether such person had the necessary qualification for evaluating 
title to immovable property or not. Sub-section, (4) of Section 4 of the 
Act has been amended in such a manner as would permit the Commissio- 
ner of the Division to clothe with the powers to be exercised under the. 
Act, to such Gazetted Officers who might not be unfit to be trusted with 
the power of making such orders for restoration. 

42. Wide powers given to the Special Officers may be considered 
to bean unreasonable restriction on one's fundamental rights to hold 
property. Infringement of < Artiele . 19 cannot be challenged as the Act 
has been placed in the 9th Schedule. Besides, an appeal to the Collector 
has been provided for. Constitutional remedy under Art. 226 of the Cons- 

titution is also not barred. Since the power of appointment to the post -of 
Special Officer is given to the Commissioner of a Division, it may be assum- 
ed that such Gazetted Officers who would be really competent to discharga 
the functions of the Special Officers would be-appointed. If the power 
is abused, then it is the abuse that would be struck down but the possibi- 
lity of any abuse of power will not render the statute itself ultra vires. 

43. It is submitted. that- the word ''before" occuring in section 
4(1) of the Act means in its grammatical sense any time before May, 1973. 
It gives power to the Special Offieer to choose any person at any point 
of tirue who was a transferor holding not more than two heotares of land, 
Such transferer may hold two hectares of land at any point of time 
before the commencement of the Act. If the Special Officer has to apply 
the provisions of the Act, he has to give a different meaning of the word 
“before” within its grammatical meaning. Such a function is an essential 
legislative function. 

44. The word “before” should be read along with the entire pro- 
visions of section 4 (1). Only those transactions made after the year 
1967 could be restored under the Act. The word, “before”, used in section 
4 (1) refers to any time between Ist January, 1968 and 4th May, 1973. 
So there is no uncertainty or ambiguity in applying the provisions of the 
Act with respect to a transferor holding two hectares of land before the 
commencement’ of the Act. The material time for possession of two 

hectares of land is, before 5 years 3 months and 4 days of the commen- 
cement of the Act. f 


45. Itis contended that only those transfers made after the year 
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1967 could be restored under the Act. There is no reason why that par- 
ticular year has been fixed by the legislature. So, the fixation of the 
year 1967 is arbitrary and should be struck down, E eS 

= 46. Legislature understands and correctly appreciates the needs 
of its own people and the degree. of harm whicli has prompted the eria- 
ctment ofa particular law. 'So, the selection of that particular year, 
namely, 1967, must be regarded to have been made under a policy of the - 
legislature. It is not the province of the Court to scrutinise the legislative 


judgment on such matters. 


47. - As all the points raised by the petitioners fail, these Rules are 
discharged. ` There will be no order as to costs. ` i : 
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25 07. 7 7: Before Mr. Justice Chittatosh Mookerjee 
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Nessar Ali... en a . «Appellant 
d (^ - Versus ; d" l | 
Ashraf Ali & Ors... un a ....Respondents'* 


Wakfnama-— Indication of manner of succession to office of Mutwalli 
by use of expression ‘Nusland Bad Nuslan' — Meaning of—'Descendent after 
descendent' or ‘generation after generation'— Interpretation -of words used 
In deed of wakf. 

One Aminuddin Ahamed executed a deed of akf on 27.10.1824. In the said 
deed, the wakif declared inter alia that the Tawalist (trusteeship or management) was 
to remain in him during his lifetime and after his death, Tawali would be with his two 
nephews ‘nusland bad nuslan'. : 

The only question in the appéal was in what manner the office of Mutwalli- 
ship or Tawalist under the aforesaid deed was to devolve ‘descendent after descendent? 
or ‘generation after generation’. - The answer to the question would depend upon the 
interpretation of the expression ‘nusland bad nuslan' in the said wakfnama. 

HELD: . The sgid expression would mean descendent after descendent and 
there was nothing to show that the founder of the wakf by using the said expression 
intended to apply the rule, ‘the nearer excludes the remoter” in the matter of successi- 
on to the office of mutwalliship. The court of appeal below was not justified in hol- 
ding that the two expression ‘naslan baad naslan’ and ‘batnan bad batpan' were inter 
changeable expressions and they meant one and the something, From the deed it - 
appears that the founder intended that the office of Mutwalliship should devolve upon 
the descendent after descendent. 

Cases referred to : 

(1) Babu Bhagwan Din v. Gir Har Saroop.LR 671A 1: AIR 1940 
4 PC 7: (1939) 17 CLJ. 169 . ; 
(2) Gir Har Saroop v: Bhagwan Din, AIR 1935 Oudh 96 


*Second Appeal No. 1032 of 1973. 
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(3) Ramlal Mookerjee v. Secretary of State, (1881) ILR 7 Cal 304 (PC) 
(4) Bairo v. Parmashri, ILR 7 All 516 
(5) Lachman Das v. Bhagwant Ram, 8 CLJ 481 : 65 Indian Cases 707 
(6) Bindha Din Tewari v.. Ram Harakh Dubey, 6 OWN 722 : AIR 1929 
Oudh 415 
(7) Ganendra Mohan Tagore v. Upendra Mohan Tagore, 4 BLR 103 : 
I4 WR 34 . 
(8) Syed Ali Muqtadi Khan v. Abdul Hamid Khan, 49 IC 878: 
(9) Nazhar Ali Saheb v. Gulam Murtujah Saheb, AIR 1958 AP 8 
(10) Sadat Kamel y. Attorney General of Patestine, LR 1949 AC 508 
Sudhis Das Gupta and Fapas Kumar R ` „for the Appellant 
Ambica Charan Bhattacharya... ...for the Respondents 

The judgment of the Court was as follows : 

On October 27, 1824 one Aminuddin Ahamed, who was a resident of 
Sealdah executed a deed of Wakf in respect of the property described 
therein. The said deed was in Persian language An English translation 
of the said- deed is on record of the present case. He declared by the 
said deed that incomes arising therefrom after defraying expenses shall 
be spent’ in charity of the beggers and remainder and the remaining 
one-third shall be applied for maintenance of his two wives in 
the manner indicated therein. After the death of the widows, the 
income arising from his house shall be applied to the expenses of beggers. 
The said wakif further declared that the Tawalist (Trusteeship of Manage- 
ment) shall remain in him during his lifetime and after his death Tawali 
shall rest upon his two ae (sister's sons), Hossain Ali and Amjad Ali 
*nusland bad nuslan'. 

2. The principal question in the present second appealis in what 
manner the office of Mutwalliship or Tawalist under the above deed is 
to devolve upon ‘descendent after descendent’ or ‘generation after gene- 
tation’. The answer to the said question would depend upon the inter- 
pretation of the above expression 'nusland bad nuslan' in the aforesaid 


' wakfnama. 


3. After the death of the two nephews, Hossain Ali and Amjad Ali, 
Fatima Khatun had become the Tawalist. Fatima died leaving three 
sons, Ashraf Ali, the plaintiff respondent in this second appeal, Ali 
Hossain, the father of the defendant-appellant and Akram Ali and two 
daughters, Nurjahan Begum and Asrannessa Begum, According to both 
parties, Akram Ali migrated to Pakisthan. .Nurjahan Begum and Asran- 
nessa Begum did not act as Mutwallis or Tawalists Ali Hossain brought 


; ; 65 of 1950 
Title Suit No. 9 of 1946 


respondent from the office of the Mutwalliship The said suit was origi- 
nally decreed and the appeal by Ashraf Ali was dismissed by the lower 


inter alia, for removal of the present plaintiff- 
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Appellate Court. This Court allowed the second appeal preferred by 
Ashraf Ali and remanded the ease to the Trial Court After remand, the 
Trial Court had again decreed the suit in favour of Ali Hossain declaring 
him as a joint Mutwalli. The Trial Court ordered that Ashraf Ali be 
removed from Mutwalliship and also directed him to render accounts from 
April 1946. The lower Appellate Ccurt dismissed the title appeal of 
Ashraf Ali. Thereafter, he filed a second apdeal This Cort allowed 
the suid appeal in part. It upheld the decree declaring that-Ali Hossain 
was a joint Mutwalli. But the wakf in question was found.to bea public 
one. Therefore, this Court set aside the decree for rendition of accounts 
and for removal of Ashraf Ali from Mutwalliship on the ground that 
Section 92 of the Code of Civil Procedure stood as°a bar. Thereafter, 
Ali Hossain died: The present defendant appellant who was an heir of 
Ali Hossain had applied to the Wakf Commissioner, West Bengal, for 
mutation of his name in place of Ali Hossain in the Enrolement Register 
as a joint Mutwalli- withthe present plaintiff-respondent. The Wakf 
Commissioner, West Bengal ordered that the name of the present appellant , 
be recorded as a joint Mutwalli with the plaintiff- respondent, Ashraf Ali. 


4. "Thereupon, the respondent No. 1, Asbraf Ali instituted a suit 
against the present appellant and the Wakf Commissioner, West Bengal, 
inter alia, for the declaration that the order of the Wakf Commissioner 
dated 24th December, 1964 ‘appointing’ the defendant No. 1 as Mutwalli 
to the estate of late Aminuddin Ahamed was illegal, inoperative and null 
and void and fora further declaration that the defendant No. 1 (the 
present appellant) was not entitled to act as a Mutwalli and for perma- 
nent injunction to restrain him from acting as a Mutwalli. Defendant No. 
1 contested the said suit. The learned Munsif, 3rd Court, Sealdah dis- 
missed the suit, inter alia, holding that Nessar Ali,the defendant No. 1 (the 
present appellant) was a joint Mutwalli with the plaintiff; Ashraf Ali. 
The leanred Additional District Judge, 13th ' Court, Alipore allowed the 
appeal of the plaintiff, set aside the decision of the learned Munsif and 
- decreed the suit in favour of the plaintiff. Hence ‘this Second Appeal. 


5. The wakif, Aminuddin by his wakfnama had made provision 
for devolution of the office of Tawalist or Mutwalliship after the death 
of his two nephews. He designated the future holders of the said office- 
by use of the expression ‘nasland bad naslan’. According to the Trial 
Court, the said expression meant that after the death of the two nephews 
of the wakif, the office of the Mutwalliship would devolve from ‘descen- 
dent to descendent’. Therefore, after Ali Hossain’s death, the defendant 
No. 1 bad become a joint Mutwalli The lower Appellate Court did not . 
agree with the said interpretation: and held that the above expression 
meant ‘generation to generation’. Therefore, the plaintiff, Ashraf Ali, 
being nearer in decree and the defendant No. 1, Nessar Ali being remoter, 
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the plaintiff had more preferential right to the office of Mutwalliship and 
the defendant can not be simultaneously a Mutwalli with him. I have 
already indicated that the main point in this appeal is the correct intere 
pretation of the above expression ‘nasland bad nasilan’ in the aforesaid 
wakfnama. if the intention of the wakif was that the office of the Mut- 
walliship would devolve from generation to generation, obviously so long 
as the plaintiff is alive, he Would alone be the Mutwalli. If, on the other 
hand, it ‘was intended to confer absolute interest ` upon his descendents 
who would become Mutwalli then on the death of Ali Bossain, bis 
office must be deemed to have devolved upon his heirs and the defendante 
appellant as successor-in-interest of Ali Hossain wouid be a jolnt Mutwalli 
with the plaintiff. 

6. Mr. Dasgupta, learned Advocate for the appellant submitted 
that the Wakif by use of the above expression intended to confer Mutw- 
alliship upon his successor absolutely and therefore, the office devolved 
upon from descendent after descendent. The learned Advocate placed 
before me Richardson’s Persian, Arabic and English Dictionary, 3rd 
Edition, Part IV, page 1576 to establish that one of the meanings of the 
word “nas!” is progeny or off-spring. Baille in his Digest of Moohumm- 
uden Law, 2nd Edition, page 582 stated that if one should make a settle- 
ment on his “nasi”, or zurreut (both words meaning progeny), the children 
of his sons and the children of his daughters would be included whether 
near or remote. Baille at page 583 of his Digest further Jays down that 
when one says ʻI have made.this my land a sudukah appropriated to 
Almighty God for ever for my child and child of my child and children 
of their children and their “nasi” for ever so long as there are ‘nasi’, 
every child that he had at the time of the appropriation and every child 
born to him thereafter before the existence of the produce and child of 
the child for ever enters into the benefit of the produce of this sydukah ; 
and if any of them should die before the existence of the produce, the share 
of the person so dying would fall to the ground but if the death shotld not 
accure till after the existence of the produce, the person dying would have 
acquired a right to hia share which would pass to his heirs. The higher and 
lower generations sharing equally unless it has been said in making the 
appropriation that a beginning was to be made with the higher generation 
` and then the generation below it. In that case, if all the highef generatio- 
ns but one person should die, the whole would go to that person alone, to 
the exclusion of the generation below and ifone should say ‘for my child 
and child of my child for ever so long as there is any ‘ras’ without eayirg 
*butnan bad butn' but adding ''as often as one dies, his share of the 
produce to” his child’, The produce would before the ceath of any of 
them be among the whole of the children and children’s children and 
their ‘nusal’ equally ; and if one of them should de leaving a child the 
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skate of the person sò dying would ad to his child and sala thus have bis 
fa'her's share in addition to that appointed “for himby the appropriator. 


7. Mr. Dasgupta also relied upon Tyabji’s Muslim Law, 4th Edi- 


tion, (19:8) page 604 where meaning of different terms used in Wakf- ecc 


namas have been given. The learned author has stated that :— 
“Naslan baad 'maslan” and “batnan baad betnan” (subject to sur- -- 
^. rounding - circumstances and contest) ordinarily confer labak aa 
interests. Pa 
The learned author i in foot-note 15 appearing in pages 604 605 fur- 
ther stated : ue | 
Final inflections often omitted 80 as to shorten into nasl . 
. baad nasl, batn baad batn. Choudhry Ahmed Azim v. Chaudhry Saft 
Jan (1926)2 Tuck, 335,337 Syad Mahomed Ghouse v. Sayabiran Saib 
(1934) 68 MLI 684; (10) Saadat Kamel v. Att.-General (Pal) (1939) AC 
508,7 (2939). AIR (PC)'185, 189 (butnun baad butn “from. gener- .. 


ation to generation” this: phrase has intention & effect to prevent- | 


ing nearer and more remote descendents from. being. treated alike 
the. nearer and more remote are alike, unless the appropriator says 
in making the wakf- “the nearer is nearer”,. or says on my child 
-and then after him or them on the child of my child", or says, | 


"generation after generation’: (butnun baad butn), - when. a begining — 


must be made with them with whom the appropriator has” begun”. 
. Bail. -1571 (580) See (1) Babu Bhagwan Din v. Gir Har Saroop, (1939) . 
67 IA. 1. 


8, Mr. Dasgupta in support of his contention that the, -expression 
: -‘nasland baad nasland’ means descendent after descendent relied upon | 
“the observations of the Privy Council in (1) Babu Bhagwan Din and others 


(v. Gir Har Saroop and ~ others, LR. 67 IA |: AIR: 1940 Privy Couneil 7; 
- 17 Calcutta Law Journal 169... The said. appeal the Privy Council oot 


“was preferred against the judgment - of Nanavutty and Ziaclhssan JJ. 
in (2) Gir Har.Saroop and other v. Bhagwan Din and others reported in AIR. 
"11935 Oudh page 96. In the said case a Nawab-of Oudh on 2nd April,” 
1781 in favour ofa goshain had granted a sanad of 5 pucca bighas of 
waste land revenue free ‘naslan baad naslan was batnan bad batnar’. 
The Divison Bench of Oudh High Court rendered the said expression as 


"generation after generation’ and ‘descendent after descendent". -Acco- ` 


rding to the Division Bench the said grant was made to the goshain i in. his 
personal capacity and nota giftto the idol so as to constitute ` a Wakf. 
Sir George Rankin, who delivered the opinion of the Privy Council in 
' Babu Bhagwan Din and others v. Gir Har Saroop and others, AIR 1940 . 
Privy Council page 7 agreed with the taid in‘erpretion of the “grant and 

observed with the reference to the grantee’s heirs and the Arabic term: - 
inology 'naslan baad naslan* and *butpan baad buto', : (descendant after 
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descendent and generation. after generation) were not reconeilable with 
the view that the grantor was in effect making a wakf for a Hindu 
religious purpose. It was, however, not necessary for the Privy Council 
to consider whether there was any difference in the meaning of the 
expressions 'naslan baad nasian' and ‘butnan baad butn’. 

9, In Wilson's Glossery of Judicial and Revenue Terms etc. (Re- 
printed in 1940) at page 589, meaning of ‘nasl’ has been given as Lines- 
ge, race or descent, ‘Naslan baad naslan’, ‘nastan bad naslan' have been 
explained as ‘in regular descent or succession (Generation to generation) 
(3) Ramlal v. Secretary of State, ILR 7 Cal. 304 at page 315 (BC) (4) Bhai 
ro v. ParmashriiLR 7 All. 516 (519). The use of these words shows an in 
tention to convey an absolute interest. (5) Lachman Das v. Bhagwant Ram 
65 Ind. Cas. 707:8 CLJ 481. Naslan bad naslan and Batnan bad b-t- 
nan. The words have always been held as words denoting an absolute 
estate, 'i.e., an estate of inheritance. (6) Bindha Din Tewari v. Ram Harakh 
Dubey, 6 OWN 722 : AIR 1929 Oudh 415. 

10. The Privy Council in Ramlal v. Secretary af State, ILR 7 Cal- 
cutta 304 at page 315 quoted a passage from the judgment of Sir Barnes 
Peacock in (7) Ganendra Mohan Tagore v. Upendra Mohan Tagore BLR 
Vol. IV page 103 at page 182. Sir Barnes Peacock while considering the 
rights of the devises subsequent to the -life estate given to Jitendra Mohan 
under the will of Prasanna Kumar Tagore had observed : 

' Tt is certainly true, as stated by the learned Judge, thata gift to 

a man and hissons and grandsons, orto a man and his and sons' 

sons, would, in the absence of anything showing a contrary intention 

pass a general estate of inheritance according to Hindu law. I belie- 

ve the words usually used in Bengal are putra pautradi krame and 

in the Upper Provinces naslan baad naslan, the literal meaning of 

the former being to sons, grandsons, &c., in the succession, and of 
the latter in regular descent or succession. 

11. These observations of Sir Barnes Peacock regarding the mea- 
ning of ‘naslan baad naslan’, although appear to be obiter dicta are 
entitled to heighest respect. They clearly support the appellant's case 
that the -above- expression means regular descent or succession. This 
passage which was already pointed out was approved by the privy Coun- 
cil in Ramlal v. Secretary of State (supra): Tbus the office of Mutwalli- 
ship was to devolve descendent by descendent. - It was intended to give 
absolute estate upon the persons who would succeed as Mutwallis after the 
demise of the three nephews of the Wakif. Thérefore, the’ office of Mut- 
walliship was to descent in the line of succession of these persons and not 
according to generation by generation. 

12. A Division Bench of Allahabad High Court in (8) Syed Ali Mu- 
gtadi Khan and others v. Abdul Hamid Khan and others, Indian Cases 1919 


- 
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Vo}. XLIX page 878: ILR 41 Allahabad interpreted a wakf deed which 
-provided that two nephews ofthe person who created the wakf would 
be mutwallis after him. Thereafter the Mutwalliship was to descend 
upon the issues of the said two nephews ‘naslan bad naslan was batnan bad 
batnan daiman was abdan ghair mungataan wala muntagilan ala sabila? 
instimrar wal.istiglal. A Division Bench’ of the Allahabad High Court at 
pages 880.81 held that the Mutwalliship according to the deed of wakf 
was to continue in all branches of the family and nephews of Buniad 
Ali Khan, who had created the said wakf. The learned Judges after con- 
sidering the language of the deed held that the office of Mutwalliship was 
to go generation after generation to the descendents of the two nephews 
of the founder and no mention had been mide in that deed by which any 
preference was to be given ameng the said descendents nor any limit had 
been placed on the number of mutwallis from among the descendents. 


13. These aforesaid authorities lay down that the . expression 
*naslan bad naslan' confers absolute interest ie. an éstate in inheri- 
tance. If such absolute interest was conferred. on the.successor mut- 
wallis after the death of the three nephews of the founder of the pre- 
sent wakf, necessarily the office of Mutwalliship would descend in the 
line of succession of these persons, i.e., the descendents after descen- 
dents. The authorities cited by: Mr. Bhattacharya, learned Advocate. 
for the respondent, mostly deal with the meaning of the, word ‘batnan bad 
batnan’. As present advised and in the absence of any authoritative pro- 
nouncement. [am unable to hold that the said expression is synonym- - - 
ous with the other expression ‘naslan baad naslan. A Division Bench 
of Andhra Pradesh High Court in (9)Nazhar Ali Saheb and others v. Gulam 
Murtujah Saheb and others, AIR 1958 AP page 8at page 15 held that 
the ordinary rule of Muhammedan Law would apply in which'the nearer 
excludes the remoter, is not applicable in case of an endowed property. 
1n this connection the learned Judges quoted a passage from Mutta's 
Muhammedan Law to the effect that when a wakf is made for the bene- 
fit of the descendents and no rules of succession are laid down in the deed, 
of wakf, the descendents take per stirpes and not per capita. Ameer Ali's 
Mohammedan Law (4th -Edition Vol. I page 362) was also referred to" 
the Learned Judges ‘further pointed out that if the succession of heirs. 'is 
given or indicated, that is, the wakf is, in favour of the descendents gene- 
ration to generation, the implication is that the nearer line or class: takes 
first and after them the line next after. But profits are to be divided 
equally among all the decendents. This decision did not deal with 
the meaning of the word 'nasland baad naslan and therefore, the same. 
is not relevant and had interpreted the language used in the wakfnama by 
them. The decision of the Privy Council in (10) Saadat Kamel v. Attorney 

General of Palestine, LR 1939 AC 508 which was cited by Mr. Bhattacharya, 
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learned Advocate for the respondents is also distinguishable. The 
said case was primarily eoncerned with the question of limitation under 
certain Articles od Ottoman Civil Code which was applicable to the case. 
The Supreme Court of Palestine had held that the suit bya Mutwalli for 
recovery of a wakf property was barred by limitation, Further the deed of 
wakf in question while providing that the balance of the income after the 
death of the three children of the founder shall for their children then to 
their grand-children etc. had expressly mentioned that the upper cate- 
gory shall enjoy ‘before the lawer category descendents and the 
parents shall enjoy it before the children but not before the 
children of other beneficiaries (see pages 514-15). Sir George Rankin in 
his judgment at page 523 ofthe reports deal with the meaning of the 
word *batnan bad batan' and not of the expression ‘naslan baad naslan'. 
Further at page 526 it was held that the Ottoman Civil Code did not 
intend that the time should begin to run afresh by reason either that the 
office of Mutwalliship had passed to a new incumbent or that an interest 
had accrued to a new beneficiary. The cause of action in the said case 
was to recover possession of the property of the Wekif forthe benefit 
of all persons then interested, or thereafter to become interested and, 
therefore, the time of 36 years began to run from the time the right of 
recovery-could have been first asserted. Thus, the Privy Council deci- 
sion does not assist us in interpreting the expression *naslau baad naslan. 


14. The Lower Appellate Court.in finding that the above word 
means ‘generation to generation’ referred to in Haim’s Shorter Persian- 
English Dictionary. The said dictionary published from Tehran in ‘the 
year 1958 claimed to treat 30 thousand words and idioms in modern 
Persian. At page 751 of the said dictionary - meaning of ‘naslan has been 
given as off-spring, seed or generation and ‘naslan baad naslan's' english 
equivalent has been given as ‘generation to generation’, A question may 
arise how far the said dietionary would be useful in ascertaining 
the meaning of expressions appearing in a document written in India in 
the year 1824. There is another reason why I am unable to place any 
reliance upon this dictionary. The book -does not appear to bea law 
lexicon, and the same cannot be accepted in preference to the. .above 
Judicial pronouncements regarding the interpretation of the expression 
‘naslan baad naslan’. I have already indicated that there is a pre- 
ponderence of the judicial authority in favour of the interpretation put 
by the learned Advocate for the appellant. The said expression would 
mean descendent after descendent and there is nothing to show that 
the founder of the Wakf by using of the said expression intended to 
apply the rule, the nearer excludes the remoter in the matter of succession 
‘to the office of Mutwalliship. The Lower Appellate Court was not justi- 
fied in holding that the two expressions ‘naslan baad naslan' and ‘batnan 
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bad batnan’ are jateronangeable expressions and that. they mean one and 
thesame thing. The. Lower Appellate Court had also erred in. law in 
ignoring the aüthorities referred to in judgment of the Trial. Court. which 


iud I have álready stated. support.the case of the defendant-appellant that 


` the founder intended;that the office of Mutwalllihip ehall, devolve upon 
the descendent after descendent. 
- .15. One mis-conception may be cleared, The Conimiasioner under 
the Bengal Wakf Act, 1934 apart from appointing interim ,mutwallis can 

~ not make any permanent appointment. In the instant -case, after the 
death of Ali Hossain, who was recorded as a joint mutwalli Wakf Comni- 
-ssioner had amended, the. register of Wakf under Section 45 read with 
Section 46 of the Bengal Wakf .Act and the same did not amount to any 
fresh appointment of .the present appellant as a joint mutwalli. The: 
same.was merely a recognition of his right to bea mutwalli after the 
death-of his father as provided in the wakf, deed. For the reasons 
already given, in my view, the Wakf Commissioner had validly entered the. 
name of the defendant-appellant as a co-mutwalli. 

Accordingly this appeal succeeds. 

I, therefore, allow this appeal set aside the judgment and decree of 
the Lower Appellate Court and restore those of the Trial Court. . 

' Leave under Clause (XV) o* the reum Patent is prayed for and. 
it is refused. : 

Let the application dated 12th June, 1975 be permitted to be with- 
drawn as prayed for. 


R R.. 
D [ SPECIAL JURISDICTION (ESTATE DUTY)] 
Before Mr. Justice Samarendra Chandra Deb and 
* Mr. Justice Dipak Kumar. Sen 
Decision : April 9, 1976 : 
Controller ur Estate Duty, West Bengal... ... Applicant 
Versus A 

Shri B. Y. Kapadia, Accountable person to the. Estate: of 

' Late V. B. Kapadia... ss m ...Respondent 


Estate Duty — Deceased, a partner of the frm—Gift of Rs. 1,00,000 in 
favour of daughter by making entries in the books of the firm—Donee 
- becomes a partner of the firm by contributing Rs. 75,0C0 as her capital out 

- of the gifted amouut— Whether Rs. 75,000 was includible in the valuation of 
the Estate of deceased donor—Estate duty Act 1953,— Section 10. 

: The deceased was a partner of Messrs, B.A, Brothers Calcutta on November 7, 
1953 he-made a gift of.Rs. 1 lakh tó his daughter by making entries in the books of 


, Matter no. 71 of 1964. 
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the said firm. The donee received the gifted amount on November 7, 1953, and on the 
same day became a partner of the said firm by contributing Rs. 75,000 as her capital 
out of the gifted amount. The donor had-/4/-as share and the donee had-/3/-as share 
in the said firm witb-effect from that date. The donor died on October 18, 1960 while 
he was a partner of the said firm. | ] ` 

Rs. 75,000 was included in the valuation of the estate of the deceased under 
section 10 of the Estate Duty Act, 1953, by the Assistant Controller of Estate Duty 
whose order was sustuined by the Appellate Controller of Estate Duty by following 
the decision of Privy Council in the case of Messrs, the Clifford Join Chick & Anr. vs. 
The Commissioner of Stamp Duty, reported in 37 I. T.R. 89 (E.D) 


A further appeal was filed by the accountable person before the Appellate 
Tribunal. It was contended before the Tribunal on his behalf that Rs. 75,000 did not 
pass on the death of the donor under section 10 of the Act, for. according to him, 
the donor had no right to possess or enjoy this amount and that Chick's case had no 
application to the facts and circumstances of the ease. It was also contended on his 
behalf that the said capital contributed by the donee could notin law be the property 
of the firm and therefore the deceased could neither derive any benefit out of it por 
could he exercise any control over it as -a Partner of the firm. The Tribunal. after 
discussing the law of Partnership, and distinguishing the Chick’s case accepted the 
said contentions and allowed the appeal holding that the inclusion of the said amount 
of Re 75,000 in the dutiable assets of the deceased was erroneous and must be dele- 
ted. Ona Reference at the instance of the Controller of Estate Duty : 

HELD : Though the question as to whether the donor was. excluded 
by the donee from the subject matter of the gift is primarily a question of 
fact, the Tribunal has to ascertain the primary facts and then to apply the 
legal principles involved in the expression “thence forward retained to the 
entire exclusion of the donor or of any benefit ‘to him by contract or other- 
wise" used in second part of Section 10 of the Act. It is a mixed ques- 
tion of law and fact. 


Where the donee becomes a partner with the donee by ploughing back 
the gifted-amount asa capital in the firm, the question as to whether the 
donee ‘thence forward retained the. gifted amount to the entire exclusion of 
the donor or of any benefit to him by contract or otherwise must be deter- 
‘mined on the law of partnership and, therefore, that would also make it 
a mixed question of law and fact. ` 

Where there was no Partnership agreement between the donor 
and the donee at the time of gift and when .the gift is an out right, and 
valid gift, if the donee after receiving the gifted amount, contributes any 
sum out of the gifted amount in the firm, the amount contributed by the 
donee ceases to beithe exclusive: property of the donee and the said amount 
becomes the property of the firm and forms part of its trading assets. In 
such a case the donor, as a partner of the firm, was in possession of and 
retained its control and had also derived benefit out of the dmount gifted. 
Therefore, it must be held that the donee did not thence-forward retained 
possession and enjoyment of the amount contributed to the firm by the donee 


9 


aor I 


4 


l 3 204-. - Controller efi Estate Duy n y. B. v. B. y: Kapadia, h “us (2) CLJ 


ef 


“out of the gifted a amount tò- die 'eniliré exclusion vy the donor or of any benefit 


2. him by. contraci or: otherwise. . 


ix 


: > HELD : Whether’ -or not the principles laid dowi h in: Munio’ 5 case or”. 


pF eS 


Per Dipak Kumar Sen, J. ; 





- Chick's "case will” apply depend- on -the- ‘particular facis" “Where. "the ‘subject. 


“matter oft hé gift is ` already impressed. with’ the rights” of. the partmership- ^. 


^ and those of the partners, no ò further control: could be rétained'or.. assumed: 
aris anybody apart ‘from the control. or benefit - which. was, . calréady there 
before the. gift. -In such a. case, "the principles in - -Munro's case “would 
apply.. However, et the- gift was Outright. and unequivocal but then” 


the, donee chooses to.give up. exclusive” “control over the subject matter- ef. 


Z. the gift by bringing the same-into the parinership- ‘in which the donor - retai- ^ 


-- ned his interest, - the- right which the- donor ‘did not have at the ‘time 


: making of thé sift, the principles in. Chick's case should. be "applied. | 


Following the. principles in Chick's- case „as applied by a nr Supreme ae 
‘Cours, athe- “question has to be answered in favour ofi the revenue.: : 


: Cases keled to`: 


r i s -0 „Messrs Clifford John Chick & anr.. y. The’ Commissioner a Stamp ` 


^ 


m 
kog nu 


I 


E jue: -Radhabai Ramchand v y. Controle: of Estate Duy, Madras, 58. 


- 


Duty, 3TITR. 89(BD)- +? 


< eet E 


av 


28 


us 


t 


ex Addanki Narayanappa & anr. v: “Bhaskara Rrisinappa. AIR 1966. E. 


“SC. 1300. . ME 2 ve 


TOE Controller of Estate Duty, Mysore v: 5. | Aswathanardğana Seny” a 


a and anre 72: ITR-29 . 


4 o E AD Controller of Estate Dity, Madras v CR: Ranichanird Gounder, 


` -$8 -ITR 448. (SC). vA 


. (5). Controller of Estate te Duty Madras v N R.: Ramanathnar & ¢ os, S 
oie ITR 1 (SC) . P an 


:: (6). ALR. Muaro. & ors. v. ! Corimisioser of Stara Duties, d934 AC 61. 
BUE Rash Mohan’ " Chaitérjee & anr. y. Controller: ‘of Estate: Duty, West. 
=. Bengal, 52. IT R(ED)L... M eed oe, eae i 
EO Sree of. Estate- -Duty, Madras Vs Smi; ;Pärvati Ammal, -97 ITR: 

2r (SC) : 





(9)- George: -Da. Costa y. Controle of Estat Diy, Mysore 63 IPRC i 


nd 7497 (SC), PICS 
NU “Controller: “of Estate Duy, “Punjab v y. Jar Gopal 5 Mehra, > 85: TR. 


= 


17: 
"ub: “Chisvoller of Esiate Duty y. Thanwar Dass; 94 HR ion” 
02) "Centroller of. Estate. Duty Y."N. K-Sanghi, 97 ITR: 119:. 
“ey "Sekarlal Chisntlat &o ors. v Controller’ ef. Estate. Duy ` 98- ITR 
‘610; 





ITR 660 ;. HE 7 E 


oT 


1976 Q CLI} , Controller or Estate Duty, W. B. v 8. V. Kapadia, 2 


5) Controller of Estate * Duty, Madras v. S. M. M. Subramanian Che- 
`- ttiar, 99 TR. 400; ` 

9) Controller of Estate Duty, Madras v. Ibrahim Gulam Hussin Car- 
_ rimbhoy, 100 ITR 320. 


Ajit Sengupta and P. K. Mazumder p "MEC "for the Applicant 
N. C. Mukherjee and Prabir Mukherjee, _ | Jor the Respondent 
The judgment of the Court was as follows : 


Deb, J.: The following question is involved in this Reference under 
Section 64(1) of the Estate Duty Act, 1953 :—. 
! “Whether, on the facts and in the circumstances of the case, a 
sum of Rs. 75,000/- would be deemed to pass within the meaning of 
section 10 of the Estate Duty Act, 1953 2" 

The facts stated in the statement of the case are as follows : 

The deceased was a-partner-of Messrs. BA Brothers, Calcutta; on 
November 7, 1953 he made a gift of Rs. 1 lakh to his daughter by making 
entries in the books of the said firm; the donee received the gifted am- 
ount on November 7, 1953, and on the same day became a partner -of 
the said firm by contributing Rs. 75,000/- as her capital out of the gifted 
amount; the donor had /4/ as share and the donee had /3/ as share in 
the said firm with effect from that. date; andthe donor died on Octo- 
ber 18, 1960 while he was a partner of the said firm. 

2. Rs. 75,000/- was included in the valuation of the estate of 
the deceased under section 10 of the Estate Duty -Act, 1953, hereinafter 
referred to as "the Act," by the Assistant Controller of Estate Duty 
whose order was sustained by the Appellate Controller of Estate Duty by 
following the decision of the Privy Council in the case of (1) Messrs. Cliff- 
ord John Chick & anr. v. The Commissioner of Stamp Duty, reported in 37 
ITR.89(ED). . 

.. 3. A further appeal was filed: by the accountable person before 
the Appellate Tribunal. It was contended before the Tribunal on his 
behalf that.Rs; 75,000/- did not pass on the death of the donor under 
section 10 of the Act, for according to him, the donor had no right to 
possess or enjoy this amount and that Chick's case had no application 
to the facts and circumstances of the case. It was also contended on 
his behalf that the said capital contributed by the donee could not in 
law be the property of the firm and therefore the deceased could neither 
derive apy benefit out of it nor could he exercise any control over it as 
8 partner of the firm. The Tribunal, after discussing the law of partner- 
ship, quoting Lindley on Partnership (11th Edn.) at p. 406, citing section 
10 of the Act. and distinguishing. Chick’s case, accepted those contentions 
and allowed the appeal in the following terms : 
“It is clear on a plain reading-of the section itself that only such 
portion of a gifted property is deemed to pass on the donor's death 
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on which he had retained possession and benefit.to himself even after 

. making the gift. In.the instant case, there could be no possession of 

: = the donor over?the donee's capital even if he was a partner along 
with the donee in the firm in which the capital was invested by the 
latter, because capital, as we have stated above, not atall, the prope- 
rty of the partnership. Nor could the donor derive any benefit out of 
the capital, because whatever interest or benefit accrued upon this 
capital went wholly and exclusively to the donee. Thus the donor hav- 
ing neither got possession over the sum of Rs. 75,000/- nor having 
fetained for himself any benefit therein, no part of the property, 
pamely, the capital invested in the partnership firm Messrs: BA Bro- 
thers, Calcutta, could be deemed to pass on’ the death ‘of the donor.. 

The inclusion of the said amount of Rs.75,000/- in the dutiable assets 

of the deceased is, therefore, erroncous and must be deleted." 

3A. Section 10 of the Act reads as follows : CEN 

` “Property taken under any gift whenever made shall be deemed 
to pass on the donor’s death to the extent that bonafide possession 
and enjoyment of it was not immediately assumed. by the donee and 
thence forward retained to the entire exclusion of the donor or of any 
benefit to him by contract or otherwise." : 

4. The submissions of the learned counsel Mr. Ajit Sengupta, 
appearing for the Revenue before us, are as follows : Though it was a 
valid and an outright gift, the enjoyment of Rs, 75,000/- was not immedi- 
ately assumed by the dence because it was immediatély contributed by 
the donee as the capital of the firm in which she became à partner with 
the donor. ln any event, the donee did - not’ thence forward retain this 
amount to tlie entire exclusion of the donor or of any benéfit to him. by 
contract or otherwise within the meaning of this section inasmuch as the 
eapital contributed by the donee became the property of the firm and this 
amount therefore belonged to all the partners of the firm and accordingly 
the donor was in possession of this amount and had also enjoyed its benefit 
at the time of his death ; and accordingly this amount should be deemed to 
have passed on the death of the donor in terms of section 10 of the Act. 

' 5. According to Mr. N. C. Mükherjee, the learned ‘counsel for the 
respondent, the statements quoted above from the order ofthe Tribunal 
are the facts found by the Tribunal and therefore this reference is in- 
competent, for the Revenue has not questioned those findings: on’ the 
ground of perversity. He'cited the following observation - from’ Chicks 
case at p. J00 of the report :— bes | ` 

“Where the question is whether the donor has been entirely exclu- 
ded from the subject-matter of the gift, that is the single fact to be 
determind. If he has not been so excluded, the eye need look no 

further to-see whether his non-exclusion has been advantageous or 
otherwise to the donee.” 
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6. Though the qüestion z as to whether the donor was excluded by 
the donee from the subject-matter of the gift is primarily a question of 
fact, the Tribunal is to ascertain. the primary facts and then to apply 
the legal principles involved in the expression thence forward retained 
to the entire exclusion of the donor or. of any benefit to him by contract 
or otherwise", used in the second part of section 10 of the Act. There- 
fore, that would make the question and its decision one of mixed law 
and fact, Further, where the donee becomes a partner with the donor by 
ploughing back the ‘gifted amount as his capital in the firm the question 
as to whether the donee thence forward retained the gifted amount to 
the entire exclusion of the donor or of any benefit to him by contract or 
otherwise must be determined on the law of partnership and therefore 
that would also make ita mixed question of law and fact, And these 
are exactly the questions with which we are. concerned in this reference. 
Hence, the preliminary objection of Mr. Mukherjee must fail 


7. There is also no merits in the contention of Mr. Mukherjee that 
those statements of the Tribunal are its pure finding of facts, for the 
Tribunal bas earlier said : “Now, in this case what has been deemed to 
pass is the capital invested by the donee in the partnership, which, accor- 

ding to law, could not be the partnership property,” and “the matter for our 
consideration is whether in terms of section 10 of the Estate Duty Act, 
1953, the donor retained possession over any part of the gifted money or 
reserved any benefit to himself by contract or otherwise so as to make the 
sum of Rs. 75,000/- leviable with the estate duty. Admittedly the invest- 
ment of the said sum of Rs, 75,000/- in the firm is out of the gifted amount 
of Rs. 1,00,000/-. In that firm the. donor was a partner and continued 
as such until his death. Does this, therefore, mean that the donor 
acquired a right over the capital invested by the donee ?” 


8. Itis abundantly clear that the concluding portion of the order of 
the Tribunal, on which reliance was placed by Mr. Mukherjee was the con- 
clusion arrived at by the Tribunal on the basis of the law of partnership 
and Section 10 of the Act as understood by the Tribunal and therefore 
the contention of Mr. Mukherjee must be rejected. 

9. It was then contended by Mr. Mukherjee that the capital con- 
tributed by the donee as her capital in the firm did not become the pro- 
perty of the firm but remained as the exclusive property of the donee. 
He cited the following observation relied on by the Tribunal from Lind- 
lay's book :— | 

“By the capital of a partnership: is meant the aggregate of the sums 
eontributed' by its members for the purpose of commencing or carry- 
ing on the partnership business and intended to be risked by them in 
that business. The capital of a partnership is not therefore the same 
as its property." 
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"But. we “eat his, "contention “by. following ‘the’ lw. laid- down by the 
^ Supreme Court on the partnership. Act, 1932 ` in the: case of), Addanki - 

< Warâyañappa & anr. v. “Bhaskara Rrishiappa, “reported in AIR: 1966 . ,SC- 
i 1300 at: P 1303- 1304. of the report, in- the following terms Feb. 


“From: a “perusal of these provisions of the Partnership Act it would be oe 
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-. abundantly clear -that-whatever. may be: the cliaracter- of the property. E 


` whichis brought. in by the partners when the partnership i is formed or 


- "which: ‘may be acquired in' the course of tho. business of the partnership ] 
-'it becomes the property.of the firm .* . *  * No doubt. since’ 
- -a fitm has no legal existence, the partnership; property will vest - in. “alt - : 
. . the partners and in that sense évery partner. lias an interest in the — ' 
: :7. property of the partnership. . During. the subsistence- of the’ partner- - 


. Ship, however, no partner can deal with any proportion. of :the property: ee 3 
^. Bg his. own. - Nor can he assign his interest. in a specific item.of. the. .. 


: .-partáership property to any one. *** The: whole concept of: ;partpership NS 

. isto embark upon a joint venture and for. that ;purpose to: ‘bring in as - 
p -capital | money Or. even property including ‘immovable. property. “Once. 
. that is ` done- whatever is brought in would. cease to. be the exclusive. 
"property of the person. who brought it. in. . Ut would. ‘be the. trading 


"asset of the partnership. in which all the partners” “would have interest 


dn proportion. to their ‘share in. the joint. venture of the. business © of . 


partnership. The person who brought: it in would, therefore, not be 
. able to claim or. ‘exercise any exclusive right over- any property- which 


he. has brought in, much less over any other ‘partnership property, He Ass 


would not be able to exercise his ‘right even to the extent, ot his. ‘share. z 


_in the business of the partnership.” TE uf 


10. _ It is to be-noted here that Mr. Mukherjee’ es accepted the con- 


` tention of Mr. Sengupta that this gift is an;outright and a valid. gift. Now 
`- it is the submission. of Mr. Mukherjee that the donee had. immediately 


‘assumed bonafide posséssion and enjoyment -of the gifted. amount and ' 


therefore this gift is not. hit by the first part. of Section 10 of the Act. 


: It is also his contention that this gift is not bit by the second part of the | 
` Section and therefore we, should answer. the question in favour of the `- 


| 


Respondent by ‘following the decision of the Mysore: High Court in -the 
case- of -(3) Controller. of - -State Duty, Mysore v. S. Aswathanarayana 
Setty and anr. reported in 72 ITR 29, and the decisions of: the Supreme 


` Court in thé cases of (4) Controller of Estate Duty, Madras v. C. RS Rama- . 
chandra Gounder reported in 88 ITR 448, and (5) Controller of Estate 


Duty- Madras y. N. Ro Ramanathnam & ors., reported i in 91 ITR. 1. 


1k Mr. Mukherjee has, however, rightly -conceded before us that : 


the. “principles laid down bý the Privy Council in the “case of .(6)..H. R. 
Munro and ors. v. Commissioner of Stamp Duties, reported i in 1934 AC 6l 
2 do not apply to the present case before us inasmuch as in Munro’ 8 case, 
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the subject-matter of the gift was the property shorn of certain. rights be- 
longing to a pre-existing partnership in which the donor and the donee 
were partners and the gift was solely referable to the said partnership. 
Whereas, in our case the subject-matter of the gift was not the 
property shorn of any right belongiog to any pre-existing partnership 
agreenient-between the donor and the donee and also the gifted amount is 
not at all referable to any such partnership agreement inasmuch as thero 
was no such partnership between them when the gift was made as in 
Chick’s case, which was followed by this Court in the case of (7) Rash 


: Mohan Chatterjee & anr. v. Controller of Estate Duty West Bengal re- 


ported in 52 ITR (ED). 1, and by the Supreme Court in the case of (8) 
Controller of Estate Duty Madras v. Smt. Parvati Ammal, reported in 97 
ITR 621, cited by Mr. Sengupta. 

‘12, Section 10 of the Act came up for consideration before the 
Supreme Curt in the case of (9) George Da Costa v. Controller of Estate 
Duty Mysore, reported in 63 ITR 497. Atp 501 of the report Their 
Lordships observed : 

“The crux of the section lies in two parts : 

(1) the donee must Poe fide have assumed possession and 
enjoyment of the property which is the subject'matter of the gift, to 
fhe exclusion of the donor, immediately upon the gift, and (2) the 
donee must have retained such ppssession and enjoyment of the pro- 
perty to the entire exclusive of the donor or of any benefit to him, by 
contract or otherwise. As a matter of construction we are of opinion 
that both these conditions are cumulative Unless each of these con- 
ditions is satisfied, the property would be lidble to estate duty under 
section 10 of the Act.” 


13. It has been found by the Tribunal that the donee had contri- 
buted Rs. 75,000/- as her capital in the firm out of the gifted amount after 
it was received by her. Hence, there is no merit in the contention of 
Mr. Sengupta that the donee did not immediately assume bona fide pos- 
session and enjoyment of the gifted amount. Accordingly it must be held 
that -this gift does not come within the mischief of the first part of Sec- 
tion 10 of the Act, as rightly contended by Mr.. Mukherjee. Now, 
on the second part of this section it has been stated in George Da Cos- 
ta’s case, at pp. 501-02 of the report. as follows : 


“The second part of the section- has two limbs: the deceased 
must be entirely excluded, (1) from the property, and (ii) from 
any benefit by contract or otherwise......... In the context of the section 
the word ‘otherwise’ should, in our opinion, be construed ejusdem 
generis and it must be interpreted- to mean some kind of legal ob- 
ligation or some transaction enforceable at law or in equity which, 
though not in the form ofa contract, may confers benefit on the 
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donor............A8 a matter of construction we hold that the words ‘by 
contract or otherwise’ in the second limb of the section will not con- 
trol the words’ to the entire exclusion of the donor in the first limb.’ 
In this state of the law the question now is whether the instant 
case before us is covered by the decisions relied on by Mr. Mukherjee 
or by the cases cited by Mr. Sengupta. ` 
14 In S. A. Setty's case, (Supra), the subject- matters of the gifts 
were the shares in an existing firm and the profits accruing from these 
shares were paid to the donees, who were'also in the management of 
the firm as pointed out by Mr. Justice Hegde at p. 32 of the report. 
And because ofthe nature of those gifts, it was held that after the shares 
were gifted, the donees thence forward retained those shares to the entire 
exclusion of the donor and of any benefit to him. Further, the donor’s 
shared in the partnership and not his money in the firm were the subject 
matter of the said gifts and therefore the donor could neither derive 


- any benefit out-of the shares gifted nor could he exercise any control |. 


over them inasmuch as those shares. were notthe properties of the firm 

but the properties of the donees who were exclusively entitled to receive 

the profits of the firm in accordance with their own shares out of which 

no benefit could at all acérue to the donor nor cauld he possess any right 

over them. Hence, the Mysore case does not apply to the present 

case, because the subject-matter of this gift was not the share of the dece- 
. ased in the firm but the money which belonged to him absolutely. 


15. The faotsin Ramchandra Gounder's case, (supra), were briefly 
as follows: The deceased granted a tenancy-at-will of his house property 
to a firm in which he was a partner; thereafrer he transferred the said 
property to his two sons; he also directed the firm to transfer Rs. 
1,00000/-from his account to his five sons by making credit entries in their 

'names in the firm's book and it was done by the firm ; and the donor 
died after the firm was dissolved. : 

16. With regard to the house property, it was held by the Su- 
preme Court at p. 452 of the report that the benefit that the donor had 
as a partner of the firm was nota benefit referable to the' said gift 
and was wholly unconnected with it. nn at p. 454, by follow- 
ing Setty's case, (Supra), it was held by t Supreme Court that 'neither 
the property gifted to the donees nor the amount of Rs. 1.00,000/- gif- 
ted to the five sons could be included in the estate of the deceased." 

17. The donees did not become the partners in the firm in Rama- 
chandra Gounder's case. The gifted house property was. subject to a 
tenancy-at-will granted to the firm and the benefit that thé donor had de- 

‘rived out of it was wholly unconnected with the said gift which was also 
“not at all referable toit. With regard to Rs. 1'60,000/-, the sons were 
the creditors of the firm and the donor, as a partner of the firm, was 
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also indebted in that sum to his sons at the time of his death. Hence, 
this case does not apply to the instant case before us. 

18. The facts in Ramarathnam’s case (supra), were as follows : The 
donor and the donees were the partners in a firm ; the donor transferred 
certain amonts to the donee by making adjustment entries in the books 
of the firm against his credit balance in the firm; the gifted amounts 
remained in tbe firm and were utilised in the business ; and the doner, 
died while he was a partner of the firm, Now, at p. 4 of the sepor; Their 
Lordships observed as folloings : 

| "The attention of the Tribunal was also drawn to the decision in the 
case of (7) Rash Mohan Chatterjee v. Controller of Estate Duty. 52 ITR 
`- (ED) 1, in which the distinguishing feature between Chick's case and 
Munro's case was pointed out, viz, that whereas in Munro's case the 
subject-matter of the gift was property shorn of the rights of the pre- 
existing partnership of Munro and. his sons, in Chick’s case there was an 
initial outright gift of the property without its having shorn of any rig- 
hts. The Tribunal was of the view that the facts of the case under App- 
eal were similar to the facts of Munro's case and dissimilar to the facts 
of Chick's case and that, therefore, the decision in Munro's case gov- 
erned the instant case." 


19. Accordingly, the appeal was dismissed by the Supreme Court 
by following its earlier decision in Ramachandra Gounder's case. In 
Ramrathnam's case there was a pre-existing partnership between the 
donor and the donees and the gift was referable to the said partnership, 
whereas in our case there was no such pre-existing partnership between 
the donor and the donee, as already stated. Further, Ramrathnam’s case 
was directly covered by the ratio in Munro's case aud, therefore, reliance 
on this decision was also mis-placed by Mr. Mukherjee. 

20. The-facts in Chick’s case were, briefly, as follows: A father 
made a gift of his pastoral property to one of his sons ; thereafter, they 
andanother son of the donor entered into a partnership agreement to 
carry on the business of graziers and stock dealers; and the partner- 
ship agreement provided that the father was to manage the business 
which was to be carried on their respective holdings including the 
property gifted but the lands were to remain their own properties and 
they were entitled to deal freely. with their own lands. 


21. In Chick's csse, the Privy Council was concerned with the 
second part of section 102 of the New South wales Stamp Duties Act, 
1920-36, which is substantially inthe same terms with our-section 10 of 
the Act. At page 97 of the report, it was held by Their Lordships that 
“the partners and each of them were in possession and enjoyment of the 
property so long as the partnership subsisted". “Viscount Simonds, 
speaking for the Board, also says this, at pp 97-98 of the report :— 
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“In the first place, it is not disputed that the property was given 
outright by the deceased to his son. As was said by Dixon CJ in 
Commissioner of Stamp Duties v. Owens, 88 CLR 67: ‘If-éver there 
was a gift of an estate in fee simple, carrying the fullest right known 
to the law of exclusive possession and enjoyment, surely this was 
such a gift.’ It follows that the decision of this Board in Munro v. 

. Commissioner of Stamp Duties on which the- appellants relied, bas 
no application to the present case. .It must often be a matter of fine 
distinction what is the subject-matter of a gift. If as in Munro's case 
the gift is of a property shorn of certain of the rights which apper- 
tain to complaete ownership, the donor cannot, merely because he 
remains in possession and enjoyment of those rights, be said within 
the meaning ofthe section not to be excluded from possession and 
enjoyment of that which he has given. This view of the section, 
which was reaffirmed in St. Aubyn v. Attorney General, upon a consi- 
deration of a similar section in a British Statute, need pot be further 

. elaborated... ae iss ..Then it was contended 
that the gub-section hada no o caperatidn becanse the partnership agree- 

. ment was an independent commercial transaction for full consideration 
later than and in no way related to the gift, and was a mode of enjoy- 
ment by the donee of his property and an exercise by him of the 
possession of it. (These are the words of the appellants’ second for- 
mal reason). In this reason there are several elements. The partner- 
ship agreement was ‘later’ than the gift. This point was not pressed 
by counsel for the appellants, If possession and enjoyment are the- 
neeforth’ to be retained by the donee, it is clearly irrelevant that 
there is an interval between the dates when the donor is exeluded and 
ceases to be excluded." - 

22. There was an outright gift of the property in Chick’s case and 
not the property shorn of certain rights belonging to the partnership in 
which the donor was a partner and therefore it was not covered by 
Munro’s case where the gift was referable toa pre-existing partnership 
agreement, and that in Chick’s case there was no such pre-existing part- 
nership agreement between’ the donor and the donees and the gifted 
property became an asset of the firm after the partnership was formed. | 
Therefore, Munro’ s case was not affected by the vice of the section, whe- 
reas Chick's case came directly within the misehief of the second part 
_ of the section inasmuch as the donor was not “thenceforth” entirely 
excluded from possession and enjoyment ofthe property gifted. This 
distinction between Munro’s case and Chick’s case has also been pointed — 
out by the Supreme Court in Parvati’s case, (Supra). 


23. In Parvati's case, the facts were as follows: The deceased . 
made an outright gift to his five sons in equal shares of his house 
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property in which he was carrying on a business of boarding and lodging; 
then: he took the said property on lease from the sons and carried on 
the business as before; thereafter, he granted a sub-lease of the ‘boar- 
ding house to a third party and after that he died, And it was held tbat, 
the entire value of the property was liable to be included in the princi- 
pal value of the estate of the deceased as the property deemed to have 
been passed on his death under section 10 of the Act. The principles 
emerging from Chick’s case were also stated by Their Lordship of the 
Supreme Court at pp. 631-632 of the report in the following terms :— 
"(1) The deceased was not in fact excluded from the property, 
but as a partner enjoyed rights over it 
(2) There was an initial outright gift of the property not of the 
property shorn of certain rights. 
(3) It was immaterial that the partnership agreement was later 
than the gift, since the section required that possession and enjoy- 
ment should thenceforth’ be retained to the exclusion of the donor. 


(4) It was also immaterial that the partnership was ‘an  indepen- 
dent commercial transaction’, and that the donor gave full considera- 
tion for. his rights. If a donor gives a donee a free hold and the 
donee gives the donor a lease, even ata full rent, the donor is not 
excluded from the property. i 

- (5) The question whether the partnership agreement was ‘rela- 

ted’ or ‘referable’ to the gift did not arise: the question is- relevant 
only to the second limb of the clause. í d 

"T There is one other principle and that relates to gift of pro- 
perty shorn of certain rights belonging to the partnership in which the 
denor is a partner. In such a case the benefit remaining in the 
donor is referable to the partnership agreement and not to the gift." 

24. Mr. Sengupta also cited the cases of (10) Controller of 
Estate Duty, Punjab v.. Jai Gopal Mehra, a decision of the Full Bench 
of the Punjab and Hariyana High Court, reported in 85 ITR 175 (11) 
Controller of Estate Duty v. Thanwar Dass, a decision of the Full Bench 
of the Allahabad High Court, reported in 94 ITR 101; (12) Control- 
ler of Estate Duty v. N. K. Sanghi, a decision of the Rajasthan High 
Court, reported in 97 ITR 119; (13) Sekarlal Chunilal & ors. v. Cons 
troller of Estate Duty, Gujarat, a decision of the Gujarat High Court, 
reported in 98 ITR 610; (14) Radhabai Ramchand v. Controller of Es- 
tate Duty, Madras. a decision of the Madras High Court reported in 
98 ITR 660 (15) Controller ef Estate Duty, Madras v. S. M. M. Su- 
bramanian Chettiar, a decision of the Madras High Court, reported in 
99 ITR 400; and (16) Controller of Estate Duty, Madras v. Ibrahim 
Gulam. Hussain Currhimboy, a decision of the Madras High Court, re- 
ported in 100 ITR 320. 


214 Controller of Estate Duty, W. B. v. B. V. Kapadia [1976 (2) CLI 


25. Mr. Sengupta relied on: some of these decisions in support of 
his contentions on the second part of Section 10 of the Act and the 
other cases for distinguishing them from the present case before ‘us. But 
the above cases do not call for any discussion for. Chick’s case was fol- - 
lowed- in some of these cases and Munro’s case was followed in the 
other cases and moreover the Jaw on the second part ef Section. 10 of 
this Act is well-settled by the decision of this Court in Rash Mohan's case, 
(Supra), at p. 15 of the report, in the following terms :— 

. "(a) In order to avoid the mischief of section 10 of the Estate 

Duty Act, 1953, it must be established that the donee not only assu- 
med bona fide pessession and enjoyment of the property taken under 

` the gift but also thence forward retained the said property to the entire 
"exclusion of the donor or any benefit to him by contract or otherwise. . 
.(b) The single factor to be considered is whether the donor has ` 

: - been entirely excluded from the ‘subject-matter of the gift. 


(c) _If the donor has not been entirely excluded then it is ‘not 


has been advantageous to the donee or-not. In other- words, it is- 
immaterial that the donee was receiving full consideration for what 
the- donor was enjoying or possessing. 


(d) Possession and enjoyment by the donor have to besanan 
‘in the light of the factual position alone. 


(e) ‘The ‘benefit’ to him by contract or otherwise must, hieven 
be based on enforceable rights.” 

26. In Parvati’s case, the Supreme Court has approved the above 
principles laid down by this Court. and those two cases were decided by 
following Chick’s case. The instant case before us is stronger than 
Chick's. Parvati’s and Rash Mohan's case, for-in Chick’s case the 
donees were - entitled to deal with the gifted property freely, aud in Pary- 
ati’s and. Rash Mohan's case the donors took the- gifted properties on 
lease from the donecs. whereas in our case Rs. | 75,000/- not only became 
the property of the firm but: also the donor, as one of the partners of 
the firm, remained in joint possession of the said amount “along “with the 
donee and had also derived benefit out of it till bis death, because that. 
amount was the trading asset and the property of the firm in view of the 
law laid down by the Supreme: Court. in Addanki ic ai case, 
(Supra). . 

27, Now to summarises There was-no partnership agreement 
between the donor and the donee at the time. the gift of Rs, 1,00,000/- 
was made; prior to this gift this amount was the exclusive property of 
the donor, on which there is no dispute before us ; it is an outright and a * 
vaild gift ; after receiving this amount, Rs, 75 .000/- was contributed by 

the donee out of it as her capital in the firm and therefore Ra, 75,000/- - 


at ail relevant to consider whether the non-exclusion of the donor - 
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ceased to be her exclusive property and she could not and did not exer- 
cise any exclusive right over it in asmuch as this amount became the pro- 
perty. of the firm and also formed part of its trading asset and therefore 
the donor, as a partner, of the firm was in possession of and retained 
its control and had also derived benefit out of it, 

28. In the premises, it must be held that the donee did not thence- 
forward retain possession and enjoyment of Rs. 75,000/. to the entire 
exclusion of the donor or of any benefit to him by contract or etherwise, 
Hence, it must be held that Rs, 75,000/- was liable to be included in the 
principal value of the estate of the deceased as property deemed to have 
been passed under seetion 10 of the Act and accordingly we return our 
answer in the affirmative and in favour of the Revenue. 


29. The parties shall pay and bear their own costs of this refer- 


' ence, 


Sen J: I agree with the dela in the judgment just now deli- 
vered by my learned brother. I wish to emphasise the following reasons 
on which 1 base my conclusions. 

30. Section 10 of the Estate Duty Act, 1953 with which we are 
concerned in the instant -case has come up for consideration in the 
Courts in India on numerous occasions. The material part of the Section 
reads as follows : $ 


“The property taken under any gift, whenever made, shall be 
deemed to pass on the donor’s death to the extent that bonafide posse- 
ssion and enjoyment of it was not immedistely assumed by the donee 
and thence forward retained to the entire exclusion of the donor or of 
any benefit to him by contract or otherwise.. m: Ed 

31. In the case of (9) George Da Costa v. Controller of Estate Duty, 
reported in 63 Income-tax Reports, at page 497 the Supreme Court 
analysed and interpreted this section. The observations of the Supreme 
Court at pages 501 and 502 of the report may be noted : 

“The crux of the section lies in two parts : 

(1) The donee must bpnafide have assumed possession and enjoyment 
of the property, which is the subject matter of the gift to the exclusion 
of the donor, immediately upon the gift, and 

(2) The donee must have retained such possession and enjoyment 
of the property to the entire exclusion of the donor or of any benefit 
to him by contract or otherwise. As a matter of construction we are of 
opinion that both these conditions are cumulative. Unless each of 
these conditions is satisfied, the property would be liable to Estate Duty 
under section 10 of the Act... ......... 

“The second part of the section has two limbs: 

The deceased.must be entirely excluded, 

(i) from the property, and 
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(ii) from any benefit for consideration or otherwise... .. ve. 

“In the context of the section the word ‘otherwise’ should in out 
opinion be construed ejusdem generis and it must be interpreted to 
mean some kind of'legal obligation or some transaction enforceable 
by Iaw or in equity which, though not in the form of contract, may 
confer a benefit on the donor......... " “As a matter of construction 
we hold that the words ‘by contract or otherwise” in.the second limb 
of the section will not control the words “to the entire exclusion of 
the donor" in the first limb. In other words, in order to arrive at 
the conclusion, it is not necessary that the possession of the donor of the 
gift must be referable to some contractual or other arrangement 
enforceable in law and equity.” 

. 32. The subsequent decision of the Supreme Court in the case of (4) 
Controller of Estate Duty, Madras v. C. R. Ramachandra Gounder, repor- 
ted in 88 Income-tax Reports at page 448 reiterates the above ana- 
lysis of the section,’ There was a further observation in this case as 
follows : 


“The first limb may be infringed if the donor occupies or enjoys. 
the property or its income, even though he has no right to do 80, 
which he could legally enforce against the donee.” 

33. The same construction has again been reiterated in the latest 
Supreme.Court decision in the case of (8) Controller of Estate Duty, 
Madras v, Smt. Parvati-Ammal, reported in 97 ITR at page 621. 

34. In applying the said section 10 in cases where possession or 
enjoyment or benefit arising from property gifted have(been either initially 
retained by the donor or where such properties has found its way. back 
from the donee to the. donor directly or through a parnership, Courts in 
India have drawn inspiration from two important deoisions ofthe Privy 
Council, respectively in the cases of (6) H. R. Munro & Ors. v. Commi- 
ssioner of Stamp Dtles, reported in 1934 Appeal Cases at page 61 and 
(1) Clifford John Chick.& anr. v. Commissioner of Stamp Duties, reported 
in 37 ITR at page 89. 


35. In the earlier case, i. e., Munro's case, the. donor entered 
into a partnership at will with his childten 1n respect of a business carried 
no: by him as a grazier in vast arreas of land owned by him in New South 
‘wales. Subsequently, the land was transferred in speeific portions by 
the donor to his said children subject to the partnership agreement and 
on the understanding that any partner could withdraw and work his land 
separately. Later, there wasa formal partnership agreement between 
the parties which inter alia, provided that during the life-time of the 
donor, none of his children would withdraw from the partnership. On the 
death of the donor the question arose whether the grazing land traosferred 
by the donor to his children should. be deemed to pass on his death. 
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36. The statute involved in this case was the Stamp Duties Act, 
1920-1932 (New South Wales) the relevant section whereof was in pari 
materia with section 10 of the Estate Duties Act, 1953. 

/37. The Judicial Committee based their decision on the finding of 
fact that the partnership at will continued uninterrupted till the formal 
agreement of partnership was executed and held that the partnership 
was entitled to the use of the land during its subsistance and transferor 
the land by the donor to the donee was subject to this right. 

‘In his judgment Lord Tomlin observed as follows : 

“Tt ig unnecessary to determine the precise nature of the right of the 
partnership at the time of the transfer. It was either a tenancy during 
the tenure of the partnership or a licence coupled with an interest. 
In either view, what was comprised in the gift was...... the property 
shorn of the right which belonged to the partnership, and upon 
this footing it is in Their Lordship's opinion plain that the donee 
in each case assumed bonafide possession and enjoyment of the 
gift immediately upon the gift and thence forward retained it to the. 
exclusion of the donor. Further, the benefit which the donor had as a 
member of the partnership in the right to which the gift was subject 
was not... . .... ... & benefit referable to the gift. It was refera- 
ble to the agreement of 1909 and nothing else and was not therefore 
such a benefit as contemplated by the section in question.” 
_ 38. In the later case, i.e., Chick’s case the property in question was also 
pastoral land which was transferred by the donor to one of his sons, with- 
out any reservation or qualification. Subsequently, the donor entered into 
a partoership with the donee and another son of the donor. The business 
of this partnership was that of graziers and stock-dealers. By agreement 
the donor became the manager and his decision was to be final and con- 
clusive. Further, the agreement was that the business would be carried 
on in the holdings of the partners and lands held by the ‘partners at the 
date of the agreement or acquired afterwards should be and remain the 
sole property of such partner and should not be taken into account or 
deemed to be an asset of the partnership. Any partner would have the 
right to deal with sueh land as he might think fit. 

39. In terms of the above agreement the property which had 
been donated by the doner to his son used by the partnership. On the 
death of the donor the question arose whether this land could be deemed 
to pass. 

40. It was not disputed that in the facts there was an outright gift. 
But the Privy Council decided the case on the sole consideration viz. was 
the donor excluded from the property ? The other contentions mooted 
before the Privy Council namely that the partnership agreement was an 
independent commercial transaction for other consideration, or that 
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partnership agreement was in no way related to the’ gift, or that it was a 
mode óf enjoyment by the donee of his own property were held to be 
irrelevant. 

Viscount Simond in his judgment observed at page 100: 

' “Where the question is whether the donor has been entirely excluded 
from the subject-matter of the gift, that is the single fact to be deter- 
mined. If he is not so excluded, the eye need look no further to see 
whether his non-exclusion has been advantageous or otherwise to the 
donee.. ` 
It may be pertinent in some cases to inquire whether the benefit deri- 
ved by the donor is one that impairs or detracts from the donee’s 
enjoyment of the gift... . It is not a relevant consideration 
where the question arises under the first limb ofthe sub-section and 
is whether the donor has been entirely excluded from the subject- 
matter of-the gift... v 

41. The principles laid down in Munro's case and Chik's case have 
been applied by the Supreme Court in the following decisions where a 
partnership was involved. The first case is Gounder's case 88 ITR page 
488 (supra). The facts in this case have been discussed in the judgment 
of my learned brother. It is to be noted that in this case the Supreme 
Court follows the principle laid down in Munro's case and held that 
there was unequivocal transfer of property and that the Revenue could 
not establish that the deceased was not entirely excluded from the pro~, 
perty. The Supreme Court further found and beld in this case that the 
donor had only the rights in the house property viz., ownership and 
right of termination of the firm’s tenancy and both these rights were 
transferred to the donee. The Supreme Court concluded that the benefit 
which the donor had received via the partnership which was a tenant 
was not referable to nor connected with the gift. In respect of the 
money transferred in the case the same principles were applied. It is to 
be noted that in Gounder’s case the donees i.e., sons of the donor never 
became partner of the firm. - 

42. The other case is (5) Commissioner and Controller of Estate Duty, 
Madras v. N. R. Ramarathnam & others, which is reported in 91 ITR 
at page 1. In this case the facts were that the deceased, his three sons 
and one daughter were partners in the firm which carried on business 
in money-lending. The deceased transferred to his sons and daughters 
various amounts by adjustment entries in the books of the firm against 
his credit balance. The amounts remained in the firm till the death of 
the deceased who remained a partner till that time. The Supreme Court 
held following Munro's case 'and Gounder's case that these amounts 
could not be deemed to pass on death. 


43. It seems that the subject-matter of the’ gift, namely, the 
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amounts of money. were considered to be already impressed with the 
rights of the partnership and those of the partners within the frame work 
of the partnership the gifts were transferred unequivocally and no further 
control was retained or assumed by anybody -apart from the eontrol 
or benefit which was already there before tbe gift. Therefore, on such 
facts the principles in Munro's case were applied there. 


44 In the instant case, the facts are morein line with Chiok's 
case than in Manro’s casa. In this case, the gift was outright and 
unequivocal, but then the donee chose to give up exclusive control over 
the subject-matter of the gift by bringing back the same into the part- 
nership in which the donor retained his interest. This right the donor 
did not have at the time of the making of the gift. Therefore by following 
the principles in Chick’s case as applied by the Supreme Court, the 
question has to be answered in favour of the Revenue, 3 

A. S. G.. 


` 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice Manash Nath Roy 
Decision : August 10, 1976. 
Moni Prosad Singh & Anr. 2 sd (ut HE ... Appellants 
: Versus 
State of West Bengal & Ors, oes "S ... Respondents* 
Bengal Finance (Sales Tax) Act (VI of 1941)—‘Sale’—Meaning of 
—Transfer of goods from one firm to another, partners of both firms beiag 
identical—Person—Liability for sales tax — Interpretation. 
To constitute a sale within the meaning of the Bengal Finance (Sales Tax) Act 
1941, there must be two different persons in the ordinary sense and meaning of the term, 
‘person’, Therefore, when two partnership firms have transferred goods from one to 
the other, as in the instant ease, and the partners of the said two firms are identical, it 
would really be a case of one person transfering goods to himself. There cannot, 
therefore, be a ‘Sale’ between these two firms when one such firm transfers the goods 
to the other, 
Cases referred to : P 
(1) Dulichand Laxminarayan v. Commissioner of Income-Tax, Nagpore 
29 ITR 535 
(2) Jabalpur Ice Manufacturing Association v. Commissioner of Income- 
tax, 27 ITR 88 ` 
(3) Bhagawanji Morarji Goculdas v. Alembic Chemical Works Co. Ltd., 
AIR 1948 PC 100 ] . 
(4) Commissioner of Income-tax, W. B. v. A. W. Figgis & Co. 24 
ITR 405 
* F.M.A. no. 105 of 1974. 
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(5) Mahendra Kumar Iswarlal & Co. v. State of Madras, 21 STC 72 
(6) Puloke Chandra Paul v. Commercial Tax Officer, 39 STC 98 
(7) State of Madras v. Sri Murugan Eleetricals, Madras, TC no. 40 
of 1960 
(8) Raju Chettiar & Bros. v. State of Madras, 6 STC 131 
(9) State of Punjab v. Jullundar aui MIO 17 STC 
Satya Ranjan Sen ose a ...for the Appellants 
Samarendra Nath Dutta ses 2n ss. for the Respondents 
The judgment of the Court was as follows : 


Roy, J.: This appeal under clause 15 of the Letters Patent is 
directed against the judgment and order dated May 13,1973, whereby P 
K. Banerjee, J. discharged Civil Rule No. 4279 (W) of 1968. 

2. The appellants at all material times, as co-partners of Howrah 
Wire Industries (hereinafter referred to as the said Wire Industries) carr- 
ied on business amongst others in the manufacture of wire, wire-nettings 
and different kinds of machineries for the purpose of manufacture of 
machineries for making barbed wire, wire nai], staple, panel pm and wire 
drawing, at 59, Canning Street and held Certificate of Registration No. 
AT/3347A under the Bengal Finance (Sales Tax) Act, 1941 (hereinafter 
referred to as the said Act ). They were also co-partners in another bus- 
iness under the rame and style of Howrah Steel and Wire Products 
(hereinafter referred to as the said Wire Products) at the said address 
of 59, Canning Street under Registration Certificate No. AT/3753 A issued 
under the said Act and employed amongst others in the manufacture of 
mild steel wire and gslvanised wire. 


3. In or about 1960 the appellants transferred machineries on 
diverse dates worth about Rs. 79,318, 11 P from the said Wire Indus- 
tries to the said Wire Products, and the Commercial Tax Officer concer- 
ned treated the said transfer as sales and by his order in Annexure “C” 
dated March 29,1963, assessed them to tax. It is an admitted fact that the 
appellants filed a return showing the gross turnover at Rs. 6,21,821,32 P. 
Thereafter, at the assessment stage, they filed a revised return for the 
month of December 1960 reducing the gross turnover from Rs. 1,87,074°35 
P. to Rs. 1,08,336°34 P. claiming that machinery worth Rs. 72,478'61 P. 
and Rs. 6,830:50 P. which were transferred to the said Wire Products, is an 
allied concern of the partners of the said Wire Industries. ^ The relevant 
Bill Nos 73/€0 and 74/€0 were wrongly shown as sales in the original return 
and contending further that those were mere transfers and not sales, “Ít 
was also contended that those transfers were shown as sales by mistake. 
It is also an admitted fact that taking those transfers as sales, the app- 
ellants preferred claims for deductien of the amounts as mentioned 
hereinbefore, under section 5(2)(a)(ii) of the said Act. Itis also appare- 
nt from the records of this proceeding that Bill No. 73/60 as aforesaid 
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was for Rs. 38,900/- and the appellants have shown Rs 32,060°50 P out 
of the same on account of sales of muchineries and the balance of Rs. 
6839.50 P on account of transfer to the said Wire Products. It was 
contended on dehalf of the appellants that the transfer of machineries 
being from the same partners cf one partnership business to another par- 
tnership business, could not constitute “Sale” within the meaning of 
the said Act. 


4 The Respondent Commercial Tax Officer by his determination 
dated March 29,1963, found that the concerns as mentioned hereinbefore 
were owned by the same partners but the said concerns were two distinct 
and separate entities and the transfers between such separate entities 
cannot be made except on sale. Apart from the above, on the basis of the 
initial admission of the appellants and more particularly in view of 
the fact that the transactions were claimed to be sales, the contentions 
of the apellants were rejected. It was also found by the said Commercial 
Tax Officer that the connected vouchers as produced being partly for sale 

_and partly for transfer, they could not be considered anything but for 
' sales and furthermore the appellants made whimsical entries showing the 
sales as transfers. The taking out of separate licenses by two concerns, 
filing of separate returns by them and over and above the claim for exemp- 
tions as mentioned hereinbefore were also made grounds for rejecting 
the contentions of the appellants and the determination of sale and 
levy of demand in the instant case. 


5. From such determination, the appellants preferred an appeal 
(Appeal Case No. 176/63-64) under section 20(1) of the said Act to the 
Respondent Assistant Commissioner, Commercial Taxes, who by his 
order dated October 26,1964 rejected the said appeal holding interalia 
amongst others that the appellants, because of their conduct and their 
treatment of said two concerns as separate and distinct entities, 
were estopped from putting forward the contentions as made before 
the Commercial Tax Officer concerned. Being aggrieved by such deter- 
mination, the appellants preferred a revisional application before the 
Additional Commissioner of Commercial Taxes (Revision Case No. 
802 of 1964-65) under section 20(3) of the said Act and by his order 
dated November 29,1967 the said Additional Commissioner, rejected 
the petition and confirmed the appellate order holding interalia amon- 
. gst others that in the absence of any deed of partnership and in view of 
the conduct of the appellants and their treatment to the partnership, 
the conclusion that the partnerships were distinct and separate would 
not be justified. Jt may be mentioned that in the determination under 
consideration it has of course been rightly observed that under the gene- 
ral principles of Jaw one cannot sell to oneself. 


6. Thereafter, on April 11,1968, Civil Rule No. 4279(W) of 1968 was 
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obtained by the appellants. It is also an admitted fact that the Respon- 
dents in the said Rule have not filed any affidavit-in-opposition and as 
tuch there has been no return to the Rule. The Rule came up for hear- 
ing before tlie learned Fudge i the tria! Court on May 15,1973 and 
unfortunately at the time of tbe hearing .on that day, no body on behalf 
of the petitioners was present, We are sure that because of the said 
fact, the learned Judge in-the trial Court was not apprised of the posi- 
tion in law and the Rule was discharged as it was felt that findings of 
fact as involved in the case could not be gone into or investigated by the 
High Court in a proceeding under Article 226 of the Constitution of India. 


7. Mr. Sen, in support of the appeal contended that on the admitted 
facts as mentioned hereinbefore, the transfer of machineries by the said 


- Wire Industries to the said Wire Products could not be regarded as. 


“sales” within the meaning of the said Act, since such sale would 
mean a ‘transaction between two different persons in the ordinary lexi- 
cographical sense or meaning of the term “pertson”. Healso submitted 
that when two firms having identical or same sets of persons transfer 
goods from one to the other, the same would really and in effect be 
a case of one person transferring goods to himself and as such there 
would be no “sale”, Mr, Sen also made it clear that this branch of 
argument could not be put forward before the learned Judge in the trial 
Court, as he could not present himself at the time:of-the hearing of the 
. Rule for reasons beyond his control. He has of course pointed ont that the 
point was indeed taken in the petition and was available to his clients on 
the pleadings and documents on record. For the purpose of establishing 
that a ‘firm’ is nota person and as such is not entitled to enter into a 


partnership with another, Mr. Sen placed reliance on the determination- - 


` of the Supreme Court in the case of (1) Dulichand Laxminarayan v. Com- 
missioner of Income Tax, Nagpore, 29 YTR.535. That wasa case under 
section 26A of the Indian [ncome-Tax Act, 1922. In connection with the 
assessment for the assessment year 1949-50 of Dhulichand Laxminarayan 
an unregistered firm, an application was made under section 26A of the 
Act before the Income-tax Officer, Raigarh, for its registration as a firm 
constituted under a deed of partnership dated the 17th February, 1947, 
On the basis of the preamble of the deed in question, it was contended 
that out of the five constituent parties Dulichand Laxminarayan, Jairam- 
das Hiralal and Laxminarayn ‘Chandulal ‘are separate firms constituted 
under three separate deeds of partnership and that Laxminarayan, Beha- 
rilal and Chandulal, who signed the deed on behalf of those firms are 
partners in their respective firms; There is also no dispute that Mukbram- 


Bholaram is the name of a business carried on by a Hindu undivided . 


family of which Tekchand, who had signed for it, was the Karta. It 
was also conceded that Mangatrai Ganpatram was an individual. The 
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application for registration was signed by the same five individuals who had 
signed the deed of partnership. Finding that Dulichand Laxminarayan 
constituted under the aforesaid deed of partnership dated the 17th Feb- 
rTuary, 1947, consisted of three firms, one Hindu undivided family busi- 
ness and one individual and taking the view that a firm or a Hindu Undi- 
vided Family could not as such enter into a partnership with other firms 
or individuals, the Income-tax Officer held that the said Dulichand 
Laxminarayan could not be registered as a firm under section 26A and 
accordingly on 26th February, 1950, he rejected the application. On 
appeal the Appellate Assistant Commissioner held that when 8 firm en- 
tered into a partnership with another firm, the result in law was that 
all the partners of each of the smaller firms became partners of the bigger 
firm and, therefore, there was no legal flaw in the constitution of the 
bigger firm of Dulichand Laxminarayan. He, however, took the view 
that, as the application for registration had not also been signed perso- 
nally by all the paftners of those three smaller firms as required by section 
26A of the Act and rule 2 of the Rules framed under section 59 of the 
Act, there was no valid application for registration and consequently the 
firm could not be registered, and as such dismissed the appeal. On fur- 
ther appeal, the said view was sustained by the Income-tax Appellate 
Tribunal but they reversed the decision on the ground that as all the 
five executants of the deed had signed the application for registration the 
requirements of law had been satisfied and accordingly directed registration 
to be given to the firm. From such determination, on an application 
being made by the Revenue, the following question of law : 

"Whether on the facts of the case the assessee is entitled to regist- 

ration under section 26A of the Income-tax Act ?” 


was referred for determination, and the Nagpore High Court answered 
the question in the negative. In view of the importance of the question, 
a certificate of fitness for appeal to the Supreme Court under section 66 
A (2) of the Act was granted. There, the Supreme Court had the occa- 
sion to deal with section 4 of the Partnership Act, 1932, which defines 
“Partnership”, “Partner”, “Firm” and "Firm name” and has observed 
on the basis thereof that the section requires the existence of three 
elements viz., (1) that there must be an agreement entered into by two or 
more persons ; (2) that the agreement must be to share the profits of a 
business ; and (3) that the business must be carried on by all or any of 
those persons acting for all. Those persons who have entered into partn- 
ership are collectively called a ‘‘Firm” and the name under which their 
business is carried on is called the ‘‘Firm name". On the question 
whether a firm as such can enter into an agreement with another firm or 
individual, it was observed that the answer to the same would depend 
on whether a firm can be called a ‘person’. It has been observed by 
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the Supreme Court that there is no definition of word ‘person’ in the 
Partnership Act,- The General Clauses Act, 1897, however, by section 
3 (42) provides that “person shalt include any company or association 
or body of individuals whether incorporated or not. Fhe firm is not 
8 company but is certainly an assocration or body of individuals, and 
Considering the provisions of both Indian and Baglish law on the point, 
i} has been held that a firmas such is not entitled to enter into partner- 
ship with another firm or individual. En making such decision, the 
earlier decision of the Supreme Court in (2) Jabalpur Ice Manufacturing 
Association v. Commissioner of Income tax, Madhya Pradesh 27 ITR 
88 was relied on and foliowed, apart from following the decision of the 
Privy Council in the case of (3) Bhagwanjl Morarji Geculdas v. Alembic 
Chemical Works Co. Ltd. AIR 1948 PC 100 for the proposition that 
Indian law has not given legal persoaality to a firm apart from the par- 
tner. A reference was also made to the case of (4) Commissioner of In- 
come-tax, West Bengalv. A. W. Figgis & Co. & Ors., 24 ITR 405, 
which also supports the said view. 


8. Mr.Sen, then relied on the Bench decision of the Madras High 
Court in the case of (5) Mahendra Kumar Ishwarlal & Co. v. The 
State of Madras 21 STC 72. In that case on the question whether 
transfer of goods from one firm to another would constitute sale and 
consequently liable to Sales Tax, it has been held : 

"To constitute a “sale” within the definition of that word in 
the Central Sales Tax Act, 1956, there must be two different persons, 
in the ordinary sense of the term person. When two firms having 
identical partners transfer goods from oneto the other, it will be 
really a case of one person transferring goods to himself and there will 
therefore be no ‘sale’. Even if the shares of the partners in the two 
firms are different, it will not make any difference to the character of 
the transaction. The difference in the shares of the partners will have 
relevance only at the time when the profits and losses are ascertained 
and divided. . 

When assets of the partnership are dealt with either for the 
purpose of acquisition or for sale, it cannot be predicated that the 
partners have specified shares in such assets. They have all got a 
common right of ownership in the property dealt with. 

9. Thereafter, Mr. Sen relied on the determination in the case of 
(6) Puloke Chandra Paul v. Commercial Tax Officer, etc, & Ors., 39 
STC 98. Inthatcase two brothers carrying on business in partnership 
were dealers under the said Act, and the Central Sales Tax Act, 1956. 
, The Registration Certificate was issued in the names of the two brothers 
and not in the name of the partnership firm although the letters were 
issued in the name of the firm and on such facts it has been held that 
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after the amendment of the definition of “dealer” in the said Act, by 
West Bengal Act 48 of 1950, a firm as such is not a dealer under the 
Bengal Act and the partnership firm in question was nota legal entity 
under the said Act. As such, the dissolution of the firm had nothing to 
do with regard to the assessment of the two brothers. 


10. Mr. Dutt, appearing for the Respondents could not contest 
the proposition of law as formulated by Mr. Sen inthe manner and 
form as set out hereinbefore. But submitted that considering the conduct 
of the appellants, their treatment in respect of the concerns as mentio- 
ned hereinbefore in the matter of assessment, filing of returns and claim- 
ing exemptions, no interference should he made in this jurisdiction and 
more particularly when such interference would mean entering into or 
deciding the question of facts as have been arrived at by the Tribunals 
below on due appreciation of the available evidence, pleadings and the 
conduct of the appellants. It must be-recorded that Mr. Dutta, in his 
usual fairness, conceded the point of law as was urged by Mr. Sen. 


11. The decision -of the Madras High Court in the case of Mahen- 
dra Kumar Ishwarlal & Co. v. The State of Madras (supra) applies with 
allits force in the facts and circumstances of the ease. In that case 
the petitioners Mahendra Kumar Ishwarlal & Company, a firm dealing 
with jaggery and foodgrains was composed of four partners. Those par- 
tners were alo partners of another firm known ,88 "Chunilal Bhagawan- 
das & Company". In the connected year of assessment, the first named 
firm claimed to have transferred to the said fitm at Bombay, jaggery 
worth about Rs. 4,40,675.87 P. The department took the view that such 
transfer of jaggery represented a sale by the first named firm to the said. 
Bombay firm and should be assessed to Central Sales Tax. In that case, 
. it was also contended by the assessee that since the partners in both 
the firms were identical, inspite of the differences in their shares in 
the business, there could not be any sale at all, because one person can- 
not sell to himself. Considering the cases’ of (7) The State of Madras 
etc. v. Sri Murugan Electricals, Madras, T. C. No. 40 of 1960 (8) Raju 
Chettiar & Bros. v. State af Madras, 6 STC 131 and (9) State of 
Punjab v. Jullundar "Vegetables Syndicate, 17 STC 326, in which the 
principle as mentioned hereinabove has. been enunciated, the deter- 
minations as quoted hereinbefore in the. Madras paid’ case were made. The 
definition of “dealer” in the said Act read with the explanations thereunder 
may include a ‘firm’ and the said ‘sale’ under the said Act also means 
the transfer of property in goods for cash or deferred payment or other 
valuable consideration, including a transfer of property in goods involved 
in the execution of a contract, but does not include a mortgage, hypo- 
thecation, charge or pledge. The Central Sales Tax Act, as has been 
found in the said Madras judgment contains definitions for-‘dealer’ -and 
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‘sale’ but it does not provide for a similar extension of the meaning of 
the word ‘dealer’ as in the definition under the Act read with the ex- 
planations thereunder. Since the definitions of ‘sale,’ both under the 
said Act and the Central Act in substance are the.same, it is safe 
to rely on the same, as was done in the said Madras case. To cons- 
titute a sale, thus, there must be two different persons in the ordinary 
sense and meaning of the term person. Therefore, when two partnerships 
' have transferred goods from one to the other as in the instant case. and 
the partners of the two firms are identical, which is also the case 
under consideration, it would really be a case of one person transfering 
goods to himself. There cannot therefore be a ‘sale’ between them and 
in the present case between the appellants. 

12. In view of the above, the appeal is bound to succeed and as such 
we allow the same and order accordingly after setting aside the judgment 
impeached and further directing the Rule to be made absolute with a 
direction to issue necessary and appropriate writ or writs to set aside 
the impugned orders in Annexures ‘C’, ‘D’ and ‘E’ of the petition, with 
a still further direction on the Respondents not to act on the basis of 
those annexures or to enforce them. 

13. There will however be no order for costs. 

14. We however make it clear that this order will not preclude the 
Respondents from proceeding afresh in the matter and in accordance 
with law and to make a fresh assessment, if they are so advised. 

Sen, J. : I agree. 

P. R. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Amar Nath Banerjee 
| Decision : July 20, 1976 
Bhola Nath Nayek -" ...Petitioner 
Versus 
` State & Ors. . ... Opposite Parties* 


Prevention of Food Kau lewa kah Act (37 of 1954), Sec. 16 (b) ()— 
Cognizance of offence— Prevention of Food Adulteration Rules 1955— Rute 9 
(j) as amended in 1974— Non-compliance with mandatory provisions under— 
Abuse of precess of law. 

On 25.6.74, a Food and Sanitary Inspector of Arambagh took, from a premises 
belonging to the petitioner at Dihalpara, a sample of Ata (wheat) for analyms under 
the provisions of the Prevention of Food Adulteration Act 1954. The Public Analyst 
analysed the said sample on 5.9.74 and reported to the Food Inspector that the sample 
was adulterated. A copy of the said report was received immediately thereafter by the 

*Cr. Revision Case no. 121 of 1976. 
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Food Inspector, Arambagh but no copy of the report was given to the petitloner til] 10. 
11.75, Itappears that on receipt of the said report, the District Health Officer; 
Hooghly filed a complaint dated 26,12.74 before the Sub-divisional Judicial Magistrate, 
Arambagh, on the basis of which, the Magistrate took cognizance of the offence under 
section, 16(a) (i) of the Food Adulteratien Act on 3.1.75 and thereafter issued summons 
upon the accused petitioner. Thereafter the petitioner made an application for hís discha- 
rge on the ground of non-maintainability of the complaint. The said application was 
rejected on 3.12.75. Hence the Rule. 

It was contended that since the statutory rules provided for the supply of a 
copy of such report ofthe Public Analyst within ten days of the receipt of the report 
by the Food Inspector, subsequent supply of a copy of the report to the petitioner 
would not be in compliance with the terms of Rute 9 (j) as amended and it must bo 
deemed in the eye of law that no such copy was supplied to the petitioner. 

HELD: Failure of the Food Inspector to comply with the provisions of 
clause (j) of Rule 9 of the Prevention of Food Adulteration Rules of 1955 will amount 
to the copy of the report of the Pablic Analyst to be supplied to the accused petitio- 
ner becoming: nonest. That being so, the court is not entitled to look into the report of 
the Public Analyst whicb forms tho basis of the prosecution. If the report of the Public 
Analyst goes, as it must go, there is nothing on record on the basis of which it can 
be prima facie said that the sample which was taken by the Food Inspector was an 
adultrated one and accordingly, the continuation of the proceeding would be an 
abuse of the process of the Court. Hence the order complained of is set aside and 
the proceeding is quashed, Rule made absoluta. 

Cases referred to : 

(1) R. C. Banerjee v. A K. Chatterjee, (1973) 78 CWN 530 
(2) Nazir Ahmed v. King Emperor, AIR 1936 PC 253 
(3) State of Uttar Pradesh v. Singhara Singh, AIR 1964 SC 358 


(4) Ram Chandra Keshav Adke v. Govind Joti Chavare, AIR 1975 


SC 915 
Balai Chandra Ray... m ...for the petitioner 
S K. Palit.. ...for the State 


The jadma 0f the Court was as follows l 

This Rule is for setting aside an order dated 3.12.75 passed by 
the learned Sub-Divisional Judical Magistrate, Hooghly and also for 
quashing of the proceeding pending beforo him. It appears that on 25. 
6.74 a Food and Sanitary Inspector of Arambag, Public Health 
Circle, District Hooghly, took from the premises, allegedly belonging 
to the petitioner, at Dibalpara a sample of wheat Atta for the purpor- 
ted analysis under the provision of the Prevention of Food Adulteration 
Act, 1954. The Public Analyst analysed the sample sent to him on Sep- 
tember 5, 1974 and made a report to the Food Inspector that the sample 
was adulterated. The copy of that report was received immediately 
thereafter by the Food: Inspector, Arambag but no copy of it was given 
to the petitioner till November 10, 1975. It further appears that on the 
receipt of the said report of the Public Analyst, the District Health Offi- 
cer, Hooghly filed a complaint dated 26.12.74 before the Sub-Divisio- 
nal Judicial Magistrate, Arambag. On the basis of it the learned 
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Magistrate took cognizance of the offence under section 16(a)(i) of the 


Prevention ‘of Food Adulteration Act on 3.1.75 and issued summons 
upon the accused petitioner. After the appearance of the accused peti- . 
tioner and after he had filed an application for his discharge copies of 


"the documents upon which the prosecution wants to rely and also the 


initial statement of the complainant were supplied to him (vide Order 
No. 12, dated 10 11.75). On 3.12.75 the learned Magistrate rejected the 
application of the accused petitioner regarding non-maintainability of 


" the complaint and his prayer for discharge. Thereafter the petitioner 


moved this Court and obtained the present Rule. 

2. Mr. Balai Chandra Ray learned Abvocate appearing for the 
accused. petitioner submitted that since the Food Inspector failed to 
comply with the provisions of Rule 9(j) of the Prevention of Food Adu- 
Iteration Rules 1955 as amended by a Notification dated 13.2.74 the 
accused petitioner was deprived ofa valuable right and that the copy 
which was subsequently supplied to him on 10th November 1975 could 
not be taken to be a copy of the repert of the Public Analyst to be sup- 
plied to him in accordance with terms of Rule 9(j) of the aforesaid Rules 
and as such the entiré proceedings had become vitiated and was liable 
to be quashed. It was the coniention of Mr. Ray that since the statu- 
tory Rules provided for supply of the copy- of the report of the Public 
Analyst within ten days of the receipt of the said report by the Food 
Inspector, subsequent supply of such.copy will not be-in terms of Rule 
9 (j) and it must be deemed in the eye of law that” no such copy was 
supplied to the accused petitioner. That being the position, Mr. Ray 
submitted that the accused had not with him any copy of the report of the 
Public Analyst which forms the very basis of the eomplaint filed by the 
District Health Officer, Hooghly -and accordingly, there could be no 
prosecution of the. accused petitioner and the continuation of the pro- 
ceeding would be an abuse of the process of law. 

3. Mr. S; K. Palit, learned Advocate appearing for the State sub- 
mitted that a failure on the part of the Food Inspector to perform. his 
statutory-duties in accordance with the provisions of Rule 9 of the Preven- 
tion of Food. Adulteration Rules 1955 may or may not ultimately affect 
the prosecution but having regard to the present stage of the proceeding 
it cannot be said that the continuation of it would be an abuse of the pro- 
cess of law particularly when copy of the report of the Public Analyst 
has been furnished to the accused petitioner who was entitled to avail of 
the provisions of section 13(2) e the Prevention of Food- Adulteration 
Act 1954. 


4. It thus apears that the main seit for consideration is whether" 
failure on the part of the Food Inspector to comply with the terms of 
clause (j) of Rule 9 of the Prevention of Food -Adulteration Rules 1955: 
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deprives the accused petitioner of a valuable right to such an extent 80 as 
to lead this Court to hold that the continuation of the proceeding pending 
in the court of the learned Magistrate would be an abuse of the process 
of law. Prior to the amendment of clause (j) of Rule 9 it stood as 
follows : “To send by hand or registered post a copy of tbe report recei- 
ved in Form III from the Public Analyst to the person from whom the 
same was taken in case it is found to be not conforming to the Act or 
Rules made thereunder as soon as the case is filed in the court," After 
the amendment it is as follows: ‘‘To send by registered post a copy of 
the report received in Form III from the Public Analyst to the person 
from whom the sample was taken within ten days of the . receipt of the 
said report. However in case the sample conforms to the provisions of 
the Act or Rules made thereunder then the person may be informed of 
the same and the report need not be sent. It is thus apparent that there 
is difference of considerable importance between clause (j) of Rule 9 as 
it stood prior to the amendment and clause (j) after the amendment. 
Previously a copy of the report of the Public Analyst could be sent by 
hand or registered post to the person from whom the sample was taken as 
soon as the case is filed in the court. Therefore, a eopy of such report was 
required to be sent either by hand or registered post to tbe person cou- 
cerned after the filing of the case. But after amendment acopy of such 
report is to be sent by registered post and that also within ten days of 
the receipt of the report of the Public Analyst. I need hardly 
say that the Rules whict were framed in exercise of the powers conferred 
by sub-section (2) of section 4 and sub-section (1) of section 23 of 
the Prevention of Food Adulteration Act 1954 has statutory force and 
forms part of the statutes. Therefore, it is the statutory duty and obliga- 
tion of the Food Inspector to comply with the terms of Rule 9(j) as 
amended. Failure on his part to comply with such terms not on!y depri- 
ves the accused of a valuable right but also causes prejudice to him. It 
must be taken into account that there , was certain purpose and object 
for substituting the present Rule 9(j) after deleting the previous Rule 9(j). 
The intent was to give an opportunity to a person from whom sample has 
been taken to have such sample examined by an expart of his choice, if he 
is so inclined, before any prosecution is lauched against him. Such right 
is independent of the provisions of section 13(2) of the Prevention of 
Food Adulteration Act, That this is so will be evident when we find that 
previously the copy of the report of the Public Analyst was to be filed 
after the filing of the case. But at present it is to be filed within ten days 
from the receipt of the report of the Public Analyst by the Food Inspector. 
There were cases ia which an accused could not avail of the benefit of 
the provisions of sub-section (2) of section 13 of the Prevention of Food 
Adulteration Act because of the lapse of long time in the filiug of the case. 
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5. In the case of (1) RC. Banerjee v. A. K. Chatterjee, reported in 
78 CWN 530 it was found by Bench of this Court that the delay in initi- 
ating the proceeding against the accused which resulted in making an 
applieation under section 13(2) of the Prevention of Food Adulteration 
Act 1954 infructuous and for which the accused were not responsible and 
the rejection of his application under section 13 (2) on that ground has 
affected a valuable right given to him under section 13 (2) and had mate- 
rialy prejudiced them in their defence. In such circumstance, the Bench 
held that the continuation of the proceedings in the circumstances would 
be an abuse of the process of the court. It is for the purpose of obvia-- 
ting such a situation Rule 9 (j) of the Prevention of Food Adul.eration 
Rules 1955, as amended, can be looked into. The very purpose of such 
an amendment will be taken away if the Food Inspector fails to comply 
with tbe terms of clause (j) of Rule 9 and the accused gets a copy of the 
report of the Public Analyst long after such report had been sent by the 
Public Analyst to the Food Inspector. In the present case it will be 
seen that the Public Analyst analysed the sample which was sent to him 
on September 5, 1974. We do notknow when the sample was sent to 
the Food Inspecter. It must have been sent sometime before the District 
Health Officer filed his complaint before the learned Magistrate. We 
bave already seen that the complaint is dated 26.12.74. But the accused 
petitioner could not get any copy of the report of the Public Analyst till 
10 11.75. Such long delay in the supply of the copy of the report of the 
Public Analyst in utter violation of the statutoty rules, has, in my. opinion. 
not only caused prejudice to the defence but affected also -the prosecution, 
the continuation of which will be an abuse of the process of law. 


6. Inthe case of (2) Nagir Ahmed v. King Emperror, reported in 

AIR (1936) PC 253 the Judicial Committee observed : g 

“The rule which applies is a different and not less well- recognised 

rule, namely, that where a power is given to do a certain thingin a 

certain way the thing must be done in that way or not at all; Other 
methods of performance are necessarily forbidden.” 


7. The above observations were quoted with approval by the 
Supreme Court in the case of (3) State of Uttar Prodesh v. Singhara 
Singh & Ors., reported in AIR (1964) SC 358. In that case a second class 
magistrate not specially empowered by the State Government to record 
a statement or confession under section 164 Cr. P. C. purported to 
record a confession of the accused under section 164 of the Code. It was 
held that his oral evidence to prove the confession would be inadmissible. 
After approving the observations of the Judicial Committee in Nazir 
Ahmed's case the Supreme Court went on to lay down : “The principle 
behind the rule is that if this was not so, the statutory provision might 
as well not have been enacted. A Magistrate, therefore, cannot in the 


-— 
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course of investigation record a confession except in the manner laid 
down in section 164. The power to record the confession had obviously 
been given so that-the confession might be proved by the record of it 
made in the manner laid down. If proof of the confession by other 
means was permissible, the whole provision of section 164 including the 
safeguards contained in it for the pretection of accused persons would 
be rendered nugatory.” 

. 8. In the subsequent case of (4) Ramchandra Keshav Adke v. Govind 
Joti Chavare and others, reported in AIR (1975) S€ 915 the Supreme 
Court in construing the provisions of Bombay Tenancy and Agricultural 
Lands Rules 1956 observed that n^glect of any of the statutory requisites 
would be fetal and non-verification of the surrender in the requisite manner 
would frustrate the vary purpose of the statutory provision. Intention of 
the legislature to prohibit the verification of the surrender in a manner 
other than the one prescribed, is implied in the provisions and failure to 
comply with such mandatory provisions had vitiated the surrender and 
rendered it nonest for the purpose of section 5 (3) (b) of Bombay Tena- 
ncy and Agricultural Lands Act. 

9. In my view, the same principle will also apply in this case. 
Failure on the part of the Food Inspector to comply with the terms of 
clause (j) of Rule 9 of the Prevention of Food Adulteration Rules 1955 
will tentamount to the copy of the report of the Public Analyst to be: 
supplied to the accused petitioner to be nonegt. That being so, the 
Court is not entitled to loek into the report of the Public Analyst which 
froms the very basis of the prosecution. If the report of the Public 
Analyst goes, as it must go, there is nothing on the record on the basis of 
which it can be prima facie said that the sample which was taken from 
a premises allegedly belonging to the accused petitioner was an adulter- 
ated one and accordingly the continuation of the proceeding would be 
an abuse of the process of the Court. 

10. Inthe result, the Rule is made absolute. The order dated 
7.12.75 passed by the learned Magistrate is set aside and the proceeding 
is quashed. Let the accused be discharged from his bond. 

P. R. 


[CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya 
Decision : July 21, 1976 ; 
Kassem Ali Tarafdar... T ... Petitioner 
Verus 
State of West Bengal & Ors.. á ... Opposité parties* 
*Civil Revision Case no. 975 of 1975. 
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Civil Procedure Code (Act V of 1908), Sec, 115— Maintainability 
of application im revision against— Order recording abatement of suit 
under section 57B, W.B. Estates Acquisition Act 1953—Direct conffict of 

, decisions — Whieh is to prevail and how long? ay 

This Rule is directed against an order of the tria! Court made in a Title suit 
recording abatement of the suit under section 57B ofthe West Bengal Estates Acqui- 
sition Act 1953. A preliminary point was taken b» the Opposite party that no revision 
would lie against such an order and that the revisional application would not be 
maintainable. : i ; 

HELD: The instant revisional application is not maintainable: The Rule > 
has accordingly been discharged : i ` 2 ef 

In case of conflicting decisions of this nature, when two Single Judges differ the 
earlier decision will prevail unless a decision 18 ‘otherwise made by a larger Bench. 6 : 

Cases referred to : ; ak 


(1) ' Amritamay Ghosh v. State of West Bengal, 80 CWN 205: 
(2) Siddeswar Biswas v. State of West Bengal, 1976 (1) CLJ 470 
(3) Bagala Sundari Debi v. Prasanna Nath Mukherjee 21 CWN 375 
J. Islam... : eee - sie - 3..for the Petitioner 
Mrs Manica Mitra... iss .. for the opposite party 
The judgment of the Court was as follows : ` ; 


. Heard Mr. Islam, the learned Advocate appearing for the petitioner 
and Mrs, Mitra for the opposite party. This application under sectionl15 
of the Code Civil Procedure has been directed against an order passed 
by the learncd Munsif in Title Suit No. 273 declating that the suit ábates 
under section 57B of the West Befigal Estates Acquisition Act. 


2.: The preliminary point that requires consideration is whether 
_this revisional application lies against that order. This quéstion came 
up for consideration earlier before me in the case of (1) Amritamay Ghosh v. 
The State of West Bengal and others, 80 CWN; 205. where it was held that 
the revisional application did not lie and was not maintainable because, 
the order of abatement under section 57B amounted to a decree, Agai- 
nst that order an appeal ought to have been filed. “Mr. Islam has relied ` 
upon a decision of Mr. Justice Chittatosh Mookherjee in the case of (2) ~~ 
Siddeswar Biswas and another v. The State of West Bengal and another, 
reported in 1976 (1) CLJ 470 where it has been held that the order of aba- 
tement need not amount to a decree and a revisional application would lie.. 
The decision of Mr. Justice Chittatosh Mookerjee was given, however, 
subsequent to the decision of the case of Amritamay Ghosh. In case" of x 
conflicting decisions of this nature, when two single judges differ, in my 
view, the earlier decision will prevail until it is set aside by a larger Bench. 
This view will appear in the case of (3) Bagala Sundari Debi v. Prasanna 
Nath Mukherjee, reported in 21 CWN at page 375. On the question 
of court-fees there was a conflicting view of two Division Benches, and 
it was held that the earlier decision would prevail unless a decision is 
otherwise made bya larger Bench. In this view of the matter, I hold 
that the instant application in revision is not maintainable and the same 
is rejected, 


3. I, therefore, reject this application and discharge the Rule. There 
‘will be no order as to costs. 
N.C.S. ———— . 
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[CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Chittatosh Mookerjee 
Decision : July 30, 1976 
M/s. Bilas Singh & Co. are S .. Petitioner 


Versus 
Sm. Sikha Rani Dutta.. ... Opposite Party* 
Civil Procedure Code (Act V of 1908) ‘Or. 3, ale 4(2) — Termination 
of pleader's appointment by court —Lawyers' fees — Dutles of lawyer io— 
, Discretion of Court Court's power to determine forum to adjudicate lawyers' 
claims. 


Whether a particular revisional applioation will lie before a Single Judge or be- 
. fore a Division Bench is determined by the value of the subject matter in actual dispute 
before the lower court and not in respect of the whole amount involved in the pro- 
ceeding, before the lower court. 

‘HELD: Where a pleader has been appointed under Sub-rule (1) of Rule (4) 
of Order 3 of the Code of Civil Procedure and such appointment has been filed in Court 
his or her such aopotatment shall be deame4 to be in force until determined with the 
leave of the court by a writing signed by the client or the pleader. In this case, the 
Jawyer concerned did not herself make any prayer before the court for determination 
of her appointment and cancellation of her Vocalatnama. Here tho petitioner. company 
itself had approached the court for leave to determine her appointment. No alle- 
gation of mlsconduct against the lawyer had been made by the petitioner company. 
Be that as it may, it is well-settled that in case a litigant prays for leave to determine 
the appointment of its lawyer, the court concerned may in appropriate cases direct 
that such leave be granted on condition of settlement of the claim of the lawyer for 
his or her outstanding fees and costs incurred by him or her. The courts’ power under 
Rule 4 (2) of Order 3 of the Code 1s discretionary and a lawyer holding a power from a 
party not only acts as an agent of his client but he is also an officer of the court. A law- 
yer's duty is not confined only towards his client but he has also his duties and obliga- 
tions towards the court itself, In that view of the matter, the court may legitimately 
direct that before a litigant cau be permitted to change his lawyer he should pay up 
the outstanding fees of the lawyer concerned. 

. Undoubtedly, the court has the power to make orders in appropriate cases for pay- 
ment of the lawyer's fees before his appointment is allowed to be determined on the 
prayer of. his client but that power is a discretionary one, The exercise of that discre- 
tionary power would depend upon the facts and circumstances of each particular case. 
What would be the appropriate proceeding for adjudication of the claim of tbe lawyer 
as regarda his fees against his client should in the ultimate analysis be left for the deci- 
sion of the Court. 

Cases referred to : 

(1) Mohanlal Sewlal v. Probodh Krishna Shome, (1949) 54 CWN 733 


(2) A. V. Sundaramurthy Chattlar v, Muthiah Mudaliar, AIR 1945 


^ 


< 


Mad 190 
(3) In re application of an Advocate to retire from the case, AJR 1951 
Nagpur 278 | 
Bankim Chandra Dutt and Sudhansu Kumar Dasgupta......for the petitioner 


Rathindra Nath Bhattacharjee and Debatosh Khan ...for the opposite party 
*C. R. no. 1257 of 1974. 
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The judgment of the Court was as follows: 

The petitioner had engaged Sm. Sikha Rani Dutta, who is oppo- 
site party No. 1 in this Rule, as one of its lawyers in an arbitration: 
proceeding against Union of India and also in Title Suit No. 33 of 1959 . 
of the Fourth Court, Sub-ordinate Judge, Alipore, which  arese 
out of the said arbitration proceeding. The petitioner, therefore, filed 
an execution case for realization of the sum awarded in the said arbitra- 
tion proceeding. The Union of -India had deposited the decretal dues in 
the Executing Court. The petitioner, through Smt. Dutta, had filed a 
petition praying for issue of a payment order in its name. The Court 
below by its order dated 15th November, 1973 had passed an order 
directing payment of the said award money. But before the said sum 
“was withdrawn, on Ist December 1973 the petitioner filed an applica- 
tion stating that it now wanted to revoke the power executed in fa- 
vour of Smt. -Sikha Rani Dutta in the said Title Execution Case. It, 
accordingly, prayed that the Vokalatnama dated Ist August, 1973 in © 
her favour be revoked. On 4th December, 1973 Smt. Sikha Rani 
Dutta filed a statement before the. Executing Court claiming that Rs. 
5000/- . was still due às her fees. On 5th December, 1973 the Executing 
Court ordered that the decree-holder be permitted to terminate the ap- 
pointment of Mrs. Dutta as its lawyer subject to payment of her legiti- 
mate dues. It, ‘accordingly, directed both the: petitioner and Mrs. 
Dutta to submit their respective accounts. According to the Executing 
Court since Mrs. Dutta claimed Rs. 5000/- as her fees, the decree-hol- 
der would be entitled to withdraw the decretal amount after leaving a- 
sum of Rs. 5000/- in deposit. The petitioner did not come up against 
the said order. On 12th December, 1973 Smt. Sikha Rani Dutta filed 
a statement of her claim. In the meantime, decree-holder, who is peti- 
tioner before me, also filed an application before the Court below prày- ` 
ing that in the circumstances mentioned in its application necessary 
orders be passed for payment ofthe balance sum of R&. 5000/-, which 
was lying with the Court in terms of the order No. 12 dated Sth De- 
cember, 1973. It may be noted that on 8th December, 1973 the Court 
had already issued the payment order for Rs. 919075/- in favour 
of the decree-holder petitioner’s through its lawyer, Arun Kumar Deb 
I understand the said sum has been already received by the petitioner. 

. 2. The Trial Court by its order No. 2t dated 11th February, 1974 
refused the prayer of the decree-holder for permission to withdraw the 
. said balance. sum of Rs. -5600/-. Further the Executing Court fixed 
23rd March, 1974 for hearing in respect of the accounts filed by Mrs, 
Dutta and the decree-holder petitioner. The petitioner has obtained 
the present Rule against the said order dated 11th February, 1974. |. 
3. In this case the subject-matter of dispute is the sum . of Rs. 


+ 
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5000/- claimed by Mrs. Dutta as her professional fees and which is dis- 
puted by the opposite party. Therefore in my view, the .present Rule 
is maintainable before the Single Bench. The rest of the amount 
involved in the execution ease is not ia question. Therefore, it ean not 
be said that the application in question should have been valued at over 
Rs 5000/-. 

4. I may now proceed to examine the merits of the rival contentions. 
Mr. Dutt, learned Advocate for the petitioner submitted that the Court 
below had no jurisdiction to retain Rs. 5000/- out of the decretal 
sum deposited by the judgment-debtor, Union of India, pending de- 
cision on the claim of Mrs. Dutta for her alleged outstanding fees 
from the’ petitioner. Mr. Dutt submitted that in the instant case the 
only remedy of the learned lawyer concerned was to institute a 
separate suit for recovery of thzsum claimed’ by her from the petitioner 
as her fees. Mr. Dutt has submitted that the petitioner firm seriously 
disputes that any further sum is payable to her as her fees and, therefore 
according to the petitioner, the full amount of her fees has been already 
paid. 

5. The Court below has not yet decided whether Smt. Sikha Rani 
Dutta is entitled’to receive any further fees from the petitioner firm. The 
Court below-had directed the parties to file accounts in order to consider 
the same. Therefore, at this stage, I am not in a position to pronou- 
nce upon the merits of the claim made by Mr Dutt only after the Court 
blow passes appropriate order in accordance with law, it would be open 
to both parties to proceed further in the matter in accordance with law. 
The only point in this Rule is whether the Court, below while permi- 
tting the petitioner to discharge Mrs. Dutta as its lawyer was entitled 
to detain the above sum of Rs. 5000/- pending adjudication of her claim. 
In my opinion, the Court below did not act in excess of its jurisdiction 
in the present case. Smt. Dutta was appointed as a pleader on 
behalf of the petitioner. Under Sub-Rule (2) of Rule (4) of Order 
3 of CPC, her such appointment must be deemed to be in force until 
determined with the leave of the Court by a writing signed by the client 
` or the pleader. Ia ths case, the lawyer concerned did not herself make 
any prayer before the Court for determination of her appointment and 
cancellation of her vokalatnama. Itis the petitioner who itself appro- 
ached the Court for leave to determine her appointment. In the instant 
, case, the petitioner company did not allege any mis-conduct against 
her. In.my view, it is well-settled thai in case a litigant prays’ for leave 
to determine appointment of its lawyer, the. Court concerned may. in 
appropriate cases direct that such leave be granted on condition of sett- 
lement of claim of the lawyer for his outstanding fees and costs incurred 
by him. The Court’s power under Rule 4(2) of Order 3 of the Code of 
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Civil Procedure is discretionary and a lawyer holding a power from a 
party not only acts as an agent of his client but be is also an officer of 
the Court. A lawyer' duty is not only towards his client but he 
has also his duties and obligations towards the Court itself. In the 
above view, the Court may legitimately direct that before a litigant can 
be permitted to change his lawyer he should pay up the outstanding 
' fees of the lawyer concerned. 

.6. The decision of G.N. Das and Guha JJ. in (1) Mohanlal Sewlal v. 
Probodh Krishna Shome reported in 54 CWN 733, in my opinion, itself 
is an euthority for the course adopted by the Executing Courtin tho 
instant case. In Mohanlal Sewlal v. probodh Krishna Shome (supra), the 
learned Advocate concerned did not move this Court in revision against 
the order of the Tribunal rejecting his prayer for payment of the sum 
claimed by him as due to him out of the money lying with the President, 
Calcutta Improvement Tribunal to the credit of his client. The Tribunal 
by a subsequent order had rejected the prayer of the litigant to withdraw 
the said money through another Advocate. The petitioner obtained 
the Rule against the said order. The Division Bench accepted the cont- 
ention of Mr. Panchanan Ghosh, who appeared on behalf of the lawyer 
that it is true that before the Court grants leave to discharge a lawyer 
under Order 3 of the Code of Civil Procedure the Court is entitled to 
make suitable provisions for the payment of the sums due to the outgoing 
pleader in respect of the services rendered by him and in respect of the 
costs incurred by him on behalf of his client. The Division Bench also 
agreed with the submission of the learned Advocate for the opposite 

, parties that a litigant cannot engage any lawyer without formally discha- 
rging the previous lawyer and without arranging payments of the sums due 
to him. The Division Bench, accordingly, directed that a sum of Rs. 
1700/- be retained in the Court tili a decision was made in an appropriate 
proceeding regarding fees and the costs of the lawyer concerned. 

7. Dasand Guha JJ. did not, however, further lay down that in 
every dispute between a party and his pleader about the fees of the latter, 
a suit would be the only appropriate proceeding. 

8. The learned Lawyer for the opposite parties in the present 
case also referred me to several other reported decisions which also reco- 
gnized the power of: the Court to give directions regarding the payment 
of the fees of an outgoing lawyer while disposing an application made 
by a litigant for discharging its lawyer not on the ground of mis-conduct 
vide (2) (A.V. Sundaramurty Chettiar v. Muthiah Mudaliar & anr,AIR 1945 
Madras, 190 ; and (3) AIR 195] Nagpur 278). 

9. While itis true that the Court undoubtedly has jurisdiction to 
pass orders in appropriate cases for payment of the lawyer's fees before 
his appointment is allowed to be determined on the prayer of his client, 

4 


8976 (2) CLI] ‘M/s. Bilas Singh v. Sm. Sikha Rani Dutta 237 


ultimately it is matter of discretion of the Court concerned, It would 
depend on the facts of each particular case whether in a particular case 
the Court should exercise its discretionary powers having regard to the 
conduct of the parties, nature and the magnitude of dispute, the conveni- 
ence of the Court itself etc. Therefore what would be the appropriate 
proceeding for adjudication of the claim of the lawyer for payment of fees 
claimed from its client should be in the ultimate analysis left for decision 
of the Court. dn the facts of a particular case, it might be more appro- 
priate to relegate the parties in an appropriate suit. But in another case, 
the Court having regard to the fects end circumstances may itself make 
appropriate order for payment in the suit or preceeding itself in which 
the lawyer had been engaged by bis client. ` 
10. Intheinstantcase the petitioner did not come up against the 
earlier order No. 12 dated 5th December, 1973 by which the Court had di- 
sposed of the petitioner's application for discharging Mrs. Dutta and for 
permission to withdraw the decretal sum. The Court, by the said order 
as already pointed out, allowed the petitioner to discharge Mrs. Dutta sub- 
ject to the detention of Rs. 5000/- in Court. The petitioner accepted the 
said order by withdrawing the decretal sum Jess Rs. 5000/- from Court 
through another lawyer of its choice. Therefore it was not open to the 
petitioner to subsequently come up with an appfication for releasing the 
balance sum of Rs. 5000/-. The Court below either by its earlier order 
dated 5th December, 1973 or by its subsequent order dated 11th February, 
1974 did not adjudicate about the merits of the respective eases relating 
to the claim of the lawyer but directed that the said Rs. 5000/be held till a 
decision was made regarding the claim put forward by Mrs. Dutta. The 
Court did not either say that the said claim was tenable or untenable. 
In my view, the said order was in the interest of both parties. There- 
fore, the petitioner was rightly not allowed to unconditionally withdraw 
the said sum of Rs. 5000/-. Butin view of the fact that the matter may 
be prolonged the Court might be directed to arrange for investment of the 
said sum of Rs. 5000/- in some fixed deposit pending decision of the 
matters in controversy between the petitioner and Mrs. Dutta. I may 
also point out that when the matter is further considered by the Court, 
the Court will decido whether it wculd be appropriate to make a determi- 
nation of the claim of Mrs. Dutta in this proceeding or she should be 
relegated to separate suit while detainirg tbe money in question till such 
decision. Subject to this observation, I discharge this Rule. In case 
the proceedings are delayed it would be open to the Court below to direct 
deposit of the said sum of Rs. 5000/- in the fixed deposit account for a 
period of one year in its own neme til] the decision of the matter. 
11. There will be no order as to costs. Let the records go down 
expeditiously. 
P. R. . ———— 
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E CIVIL REVISIONAL JURISDICTION ] 


Before Mr. Justice Chittatosh Mookerjeg 1976 
Rajani Kanto alias Madhusudan Ghose... Bgue on = Petitioner 


Versus 
Sm. Nilima Dutta & Anr... see ... Opposite Parties" 
West Bengal Premises Tenancy Act (12 of 1956), Sec. 1(3)—Appli- 
cability of, to area notified under Sec. 93(c), Bengal Municipal Act—Relief 
u/s. 47(2), whether available in non-municipal area. 


Bengal Municipal Act (15 of 1932), Sec. 93 A & C (2), ch II,—Aren 
notified under Sec. 93A, and municipality constituted under Ch. H, disting- 
—uished Municipality, definition u/s. 3(34)—Legal fiction— W.B. Act 12 
of 1956, whether applicable to. area notified under Sec. 93. 

An ejectment suit: was joatituted against'the petitioner herein 3n respect-of premises: 
situate at Sainthia, The tenant defendant: entered appearance in the suit and filed an 
application under Section 17(2) of the West Bengal Premises Tenancy Act, 1956 for 
certain reliefs. The application of the tenant was ultimately rejected on tbe ground 
that the said Act had been extended to Sainthia as the sali mouza had not been consti- 
tuted a municipality under the Bengal Municipal Act 1932. Against the said order 
of'fejection the tenant obtained the present Rule. 

. It is not in-dispute that the State Government had‘ not-daclared under Section 
6 of the Bengal Municipal-Act 1932 ite intention to constitute a municipality. It is also 
not disputed that Sainthia bad not been constituted-a municipality;under Section 8. of 
the Bengal Municipal Act. It appears that the State Government-had constituted Sain- 
thia as a notified area under section 93A of the Bengal Municipal Act. The Municipal 
Act prescribes one procedare for the constitution of 4 notified area and a different proce- 
dure for the constitution of a municipality. Hence the constitution of a notified area 
is not equivalent to the constitution of a municipality under section 8 of the Munici- 
pal Act, Section 93(1)(i) itself provides that a notified area may be constituted in respect 
of an area which does not fulfil the requirements for constituting a municipality under 
the Bengal Municipal Act. Section 93C provides for the consequences.of the applica- 
tion of the Act to the notified area. It introduces a legal fiction by which a notified 
area would be:deemed to be a municipality. A 

HELD : Section 3 of the Bengal Municipal Act 1932 begins with the expression, 
“unless there is anything repugnant in the subject or context —". The word, munici- 
pality has been defined in section. 3(34) of the Act. Chapter II of the Act deals with the 
mode and manner oftbe constitution of municipalities. Section 1(3) of the West Bengal 
Premises Tenancy Act 1956 indicates the area to which the said Act would apoly. Section 
1(3) of the 1956 Act does not provide that the sald Act would extend to areas which 
are municipalities within the meaning of Section 3(34) of the Municipal Act but pro- 
vides that the said-Act extends only to such areas which have been constituted muni- 
cipalities ander the provisions of the Bengal Municipal Act 1932. But the constitution 

. ofa municipality can be made only by fulfiling in the provisions of Chapter II of the 

Bengal Municipal Act 1932 In the absence of the compliance with the provisions of: 

Chapter II of the Bengal Municipal Act,a notified area constituted under section 

93A is not a municipality notwithstanding tbe extention of some of the provisions 

of the Bengal Municipal Act to the area concerned. 


*Ciyi] Revision case no. 980 of 1976 
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Cases referred to : 


(1) Banka Prosad v. Ukhra Forest & Fisheries Ltd., (1969) 75 CWN 
. 606 
(2) Hari Narayan Mukherjee v. Surish Chandra Gupta, an unreported 
decision of Chatterjee, J in CR no. 4342 of 1966: 
(3) S. R. Chatterjee v. Hindusthan Steel Ltd., N CWN 228 
Hrishikesh Ganguly ...for the petitioner 
Saktinath Mukherjee and Miss Suniti Sen Gupta ... for the opposite parties 


The judgment of the Court was as follows : 


The plaintiff opposite party has brougbt a suit for eviction against 
the defendant petitioner in the Sadar Munsif’s court at Suri in respect of 
a premises situated at Sainthia, disirict Birbhum. The defendant petitio- 
ner after entering appearencé in the aforesaid eviction suit brought by 
the opposite party filed a petition under section 17(2) of the West Eengal 
Premises Tenancy Act, 1956 The learned Munsif, Suri, has rejected 
the said application under section 17(2) filed by the present petitioner 
on the ground that the Wast Bengal Premises Tenancy Act, 1956 does 
not extend to Sainthia Mouza as the same has not been constituted as a 
municipality under the provisions of the Bengal Municipal Act, 1932. 
The petitioner obtained the present Rule against the said order. 

2. Mr. Ganguly, learned Advocate for the petitioner, has submitted 
before me that Siinthia movza has been admittedly declared to be a 
notified area by a notification under section 93A of the Bengal Munici- 
pal Act 1932. According to Mr. Ganguly the said area must be deemed 
to be within a municipality under Section 93C(2). Mr. Ganguly has submi- 
ted that the provisions of the West Bengal Premises Tenancy Aet there- 
fore extend to Sainthia. 


3. Having given my anxious consideration to the matter, I am 
unable to uphold the above submission of Mr. Ganguly. Sub-section (3) 
. of Section 1 of the West Bengal Premises Tenancy Act,1956 gives the extent 
of the said Act. Thus, it ''extends to the whole of Calcutta and to all 
areas which have been or may hereafter be constituted municipalities 
under the provisions of the Bengal Municipal Act, 1932 : Provided...’’. 
Part II, Ch. II, of the Bengal Municipal Act 1932 deals with the crea- 
tion of municipalities. Section 6(1) inter alia provides for issue of noti- 
ficaticn by the State Government declaring its intention to constitute any 
town...8 municipality or to abolish or alter limits of a municipality. 
Section 7 deals with consideration of ojection. Section 8 confers pow- 
ers upon the State Government to constitute, abolish or alter limits of 
a municipality by publication of notification. It is not disputed , that in 
the instant case the State Goverment did not declare under section 6 
its intention to constitute Sainthia a municipality and the said area under 
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Section 8 has not'Déen constituted a Municipality. But the State Govern- 
ment constituted Sainthia as a notified area under section 93A. Such sons- 
titution of a notified area is not equivalent to the constitution of a munici- 
pality under section 8 of the Act. Thus the Bengal Municipal Act cre- 
ates a different. procedure for constitution of notified areas. Sec. 93A 
(1)(i) itself provides that a notified area may be constituted in respect 
of ‘any area which does not fulfil the conditions for being constituted 
a municipality under this Act. The State Government has been given 
power to constitute newly developing towns and areas in which new in- 
dustries have been or are being established as notified areas. Section 93 
D(i) empowers : the State Government to convert a notified 
area isto a municipality. Section 93 E contains consequentia? 
provisions in case of such conversion of a notified area into 
a full-fledged municipality. Section 93C provides for the consequences 
of the applications of the Bengal Municipal Act to a notified 
arca. The expression''...operate as if the notified area were a municipa- 
lity and as if the powers and duties of the Commissioners of a munici- 
: pality were vested in the notified area Authority" are in the nature of 
dceming provisions and they also establish that except for such deeming 
provisions a notified area is not one and the same as a municipality 
constituted under section 8. I am not prepared to extend legal 
fiction in section 93C (2) except to the extent provided in the statute 
itself. When the statute clearly expresses an intention to treat a noti- 
fied area as a municipality only toa limited extent the petitioner 
cannot contend that Sainthia has been constituted into a Municipality 
and the West Bengal Premises Tenaney Act has been extended to Sainthia. 
Mr. Sakti Nath Mukherjee, appearing on behalf of the opposite party, 
drew my attention to the definition of ‘municipility’ in section 3(34) of 
the Bengal Municipal Act, 1932 and correctly pointed out that section 

3, which is in the nature of interpretation provision, begins by saying— 

‘unless there is anything repugnant in the subject or context,". Cha- 
pter If of the Bengal Municipal Act clearly provides for the mode and 

manner of constitution of municipalities, Sectlon 1(3) of the West 
Bengal Premises Tenancy Act does not provide, that the Act would extend 

to areas which are municipalities as defined in section 3(34) of the Bengal 

Municipal Act but the Act extends only to areas which have been consti- 
tuted Municipalities under Bengal Municipal Act 1932. T have already quo- 
ted the language of section 1(3) of the West Bengal Premises Tenancy ~ Act 
which uses the expression “‘........... constituted municipalities under the 

provisions of the Bengal Municipal Act,1932". I have already held that the 

constitution of a municipality can be made only by fulfiling the provi- 

sions of Chapter II of the Bengal Municipal Act. In the absence of such 

compliance with Ch. II of the Act a notified area constituted under 
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section 93A is not a municipality notwithstanding extension of some of 
the provisions of the Bengal Municipal Act.to the area concerned. Mr. 
Ganguly, appearing on behalf of the p2titioner, submitted before me that 
unless the. West Bengal Premises Tenancy Act be extended to Sainthia, 
the tenants occupying premises in the said area would suffer hardship I am 
unable to consider the submission in view of the clear language of the 
statute. i 

4.” Mr. Mukherjee, appearing on behalf of the opposite party, 
submitted that the view I bave taken in this case is in accord with the 
decision of Alak Chandra Gupta, J. (as he then was) in the case of (1) 
Banka Prosad v. Ukhra Forest & Fisheries Ltd., reported in 75 CWN 
606. The learned Judge in his -aforesaid decision relied upon an unre- 
ported decision of- Chatterjee, J. in (2) CR no. 4342 of 1966, Hari Narayan 
Mukherjee v. Suresh Chandra Gupta and on another decision of Bijayesh 
Mukherji, J. in (3) S. R. Chatterjee v. Hindusthan Steel “Lid , reported 
in 73 CWN 228 (vide paragraph 7 of. the Reports), I respectfully agree 
with the propositions laid down in the said decisions. 

5. Therule is accordingly discharged.. There will be no order as 
to costs. 

N. C. S. 


[CIVIL APPELLATE JURISDICTION ] 
FULL BENCH 
Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice Sabyasachi 
l Mukherji and Mr. Justice Salil Kumar Datta 

. E Decision :^ August 12, 1976. 
.  Hamuda Khatoon & Ors. TT ...Appellants 
TM - Versus 
Beniyan Bibi & Ors.... ... Respondents* 


Civil Procedure Code (Act V of 1908), Sec. 2(2)—Decree— Order 
rejecting memorandum of appeal presented oat of time— Application for 
condonation of delay under section 5, Limitatlon Act—Order rejecting 
application for condonation of delay— Order rejecting memo of appeal, who- 
ther amounts to decree, whether appealable ? 

The question referred to for decision is : — 

“Is an order rejecting the memorandum of appeal following the rejection of an 
application under section 5 of the Limitation Act for condonation of the delay in filing 
the appeal a decree ? | ` 

The question referred to has been answered in the following manner : 

HELD: An order rejecting the memorandum of appeal following the rejection 


*F.B. Reference no. 1 of 1974 arising out. of Appeal from Appellate 
Decree Tender no. 2788 of 1973. 
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of an application under section 5 of the Limitation Act for condonation of the delay 
in filing the appeal is not a decree but an order against which an application in revision 
under section 115 of the Code of Civil Procedure can be preferred. 


Cases referred to : 
' (1) Sudhansu Bhusan Pandey y. Majha Bibi, (1937) 42 CWN 72: AIR 
1937 Cal 732 l 
(2) Rakhal Chandra Ghosh v. Ashutosh Ghosh, (1913) 17 CWN 807 
(3) .Jnanada Sundari Shaha v. Madhab Chandra Mala, (1931) ILR 59 
Cal 388 
(4) Charusila Dasi v. Abhilas Barui, (1936) 40 CWN 1149 
Malay Kumar Basu, Asim Banerjee and Bimal Jyotsna Chatterjee 
s ET s; ...for the appellants 
No. one appeared... ar ...for the respondents 


The judgment of the Court was as follows : 


Mitra, C. J.: This matter has been referred under Chapter VII, 
Rule 2 of the Appellate Side Rules to a larger Bench by a Division Bench 
consisting of Mr. Justice A. C. Gupta and Mr. Justice S. C. Deb for a 
decision on the following question : 

Is an order rejecting the memorandum of appeal following the re- 

jection of application under section 5 of the Limitation Act for condona- 
- tion of the delay in filing the appeala decree ? 

2. In the instant case, the proposed appeal to the first appellate 
court, namely, the Court of the District Judge was barred by limita- 
tion. An application was made under section 5 of the Limitation Act 
for condonation of delay and the memorandum of appeal was sought to 
be filed along with the application. The application under section 5 -was 
rejected. It also appears that an order was made rejecting the memoran-- 
dum of appeal. The question is whether the order rejecting the memo- 
randum following the meen of the application under section 5 is a 
decree, 

3. The referring Bench has noted a few conflicting devisions of this 
Court. In (1) Sudhansu Bhusan Pandey v. Majha Bibi, reported in 42 
CWN 72 Mr. Justice Biswas expressed a tentative view that an order 
rejecting the memorandum of appeal would be a decree. 

4. In (2) Rakhal Chanhra Ghosh and ors. v. Ashutash Ghosh and 
ers. (17 CWN 807) a Division B-nch of this Court held that an order by 
an appellate court rejecting an appeal before it has been admitted on the 
ground that it was presented out of time, isa decree within the meaning 
of the definition of sub-section (2) of section 2 of the Code of Civil 
Procedure. 

5. A contrary view was taken by another Division Bench. In (3) 
Jnanada sundari Shaha v. Madhab Chandra Mala (ILR 59 Calcutta 388). 
It was held that an order rejecting a memorandum `of appeal, written 


y 
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on paper insufficiently stemped, for non-payment of the deficit court 
fee within the time allowed by the Court was not a decree within the 
meaning of sub-section (2) of section 2 of the Code. 

6. This judgment in ILR. 59 Cal 388 was- followed by a Division 
Bench of Mr. Justice Nasim Ali and Mr. Justice Henderson in (4) Charusila 
Dasi v. Abhilas Barui (40 CWN 1149). This Division Bench also held 
that an order rejecting the memorandum of appeal was not a decree. 

7. It seems to us that when an appeal is barred by limita- 
tion’ and an application is made under section 5 of the Limitation Act 
for-condonation of the delay along with the memorandum of appeal, 
until the application under section 5 is allowed the appeal cannot be 
filed or admitted at all. In other words, till a favourable order is 
made on the application under section 5 the appeal is nonest. In that 
event, the question of rejecting a memorandum of appeal does not arise 
at all at this stage, : 

8. If the application under section 5 be rejected the order rejecting 
the application cannot be a decree. And the order rejecting the memo- 
randum of appeal is merely an incidental order. 

9. Our answer therefore to the question referred to us is that an 
order rejecting the memorandum of appeal following the rejection of an 
application under section 5 of the Limitation Act for condonation 
of the delay in filing the appeal is not a deoree but an order against which 
an application in revision under section 115 of the Code may lie but no 
appeal under Order 43, rule 1, of the Code can be preferred. 

10. In the premises aforesaid, the appeal is dismissed. There will 
be no order as to costs, 

11. We are told that the appellants have also made an application 
under section 115 of the Code read with section 5. They would be at 
liberty to proceed with the said application, if so advised. 

Mokharji, J.: I agree. 

Datta, J : I agree. 

P. R. \ 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice Ram Krishan Sharma 
Decision: June 17, 1976 


Sm. Anima Das Sharma & Anr. id . Appellants 
f Versus _ f 
Rev. Dr. Lawrance Trevor Picachy & Ors.... ... Respondents* 


Order 41, Rule 27 of C.P.C.—Additional evidence in Appellate Court 
* F. A. no. 288 of 1975. 
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—If negligence of the party is absolute bar to the admission of such eviden- 
ce—Requirement of the Court for additional evidence— 5. 90 of Evidence 
Act—If presumption of execution of documents 30 years old attaches to 
copies of such documents —Proof of execution of a registered document 
where the original is lost—S. 67 of the Evidence Act—S. 57(5) and S. 60(2) 
of Indian Registration Act, 1908. 
(1) The appellate Court has power under Order 41, Rule 27, C.P.C. to admit 
additional evidence where the Court feels that in the interest of justice something 
- which remains obscure should be cleared up so that the Court may pronounce judg- 
ment in a more satisfactory manner. 
Negligence of a party in adducing evidence before the trial-court ig no bar to 


the admission of additional evidence where the appellate court itself requires such 
evidence for a satisfactory decision. 


Negligence in adducing evidence cannot be alleged. against a party where the 
- additional evidence is required to counter a case put forward by the other party for 
the first time before the appellate court. i 
(2) The presumption asto execution of documents 30 years old as provided 
forin S. 90 of the Evidence Act arises with reference to original documents only 
and not to copies thereof. 
(3) Where the original of a registered document is lost, a certified copy thereof 
admissible under S 65 of the Evidence Aet is evidence of execution of the original by 
virtue of the provisions of S. 57(5) read with S 60(2) of the Indian Registration Act, 1908. 
7 ' (4) For the presumption of lost grant to arise in respect of a permanent 
tenancy, it is not necessary that the party relying on such presumption should first 
prove that the permanent tenancy was created before the commencement of the 
Transfer of Property Act, 1882. Such presumption where properly raised implies that 
the tenancy was created before the commencement of the said Act. 
(5) The presumption of lost grant is not confined only to cases of eviction of 
tenants by landlords. - 
Cases referred to : 
(1) Parsotim v. Lal Mohar, $8 IA 254 | 
(2) K. Venkataramiah v. A. Seetharama Reddy, AIR 1965 SC 1563 
(3) Kunwar Basant Singh v. Kunwar Brij Raj Saran Singh, 62 IA 180 
(4) Harihar Prasad Singh v. Deonarain Prasad & Ors., AIR 1956 SC 305 
(5) In the matter of Tarit Kanti Biswas, 21 CWN 1161 
(6) Gangamoyi Devi v. Trailukhya Nath, ILR 33 Cal 537 
(7) M. Ihtisham Ali v. Jamna Prosad, AIR 1923 PC 56 
(8) Gopal Das v. Sri Thakurji, AIR 1943 PC 83 
(9) Muhammad Mazaffaralmusavi v. Bibi Jabeda Riot, AIR 1930 


PC 103. 
“Pramatha Nath Mitter and S. G: Poddar iu for the appéllaats 
Banamali Das, Tapas Kumar Banerjee and. — 
Ranen Mittra s .. for the respondent no, 1 


The judgment of the Court was as follows : 

Dutt, ‘J. : This appeal arises out of proceedings for apportionment of ' 
compensation under section 18 ‘of the Land Acquisition Act, 1894. 

Theland comprised in premises no. 20, Harey Krishna Sett Lanc. 
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Calcutta measuring 6 bighas 7 cottahs 12 chhataks 33 Sq, ft. was acquired 
"by the Government under the said Act. The Collector determined the 
value of the land at Rs. 2,58,785.56. He also valued the structures stan- 
ding on the acquired land at Rs, 27,500/- and that of the trees at Rs. 
750/-. Thé compensation for the land was awarded to Sm. Amiya Bala 
Debi, the landlady, and the compensation for the structures and trees was 
awarded to the respondent Rev. Dr. Lawrance Trevor Picachy S.J. 
Archbishop of Calcutta, the Executor to the estate of Brahmachari Rewach- 
and Animananda (hereinafter referred to as Animanapnda). Amiya Bala 
and the respondent both filed reference petitions under section 18 of the 
` Act. Amiya Bala claimed that she was entitled to the value of the trees, 
On the other hand, the respondent claimed the entire amount of compen- 
sation including that for the land which was awarded by the Collector 
to Amiya Bala. The case of the respondent was that Animananda was 
the mourashi mokurari tenant, tbat is, a permanent tenant, in respect 
of the said. premises no. 20, Harey Krishna Sett Laue, Calcutta under the 
superior landlady Amiya Bala Debi. According to the terms of the will 
of Animananda, the respondent became the sole executor to his estate 
including the said premises and was entitled to tbe entire value of the 
aland comprised in the said premises excepting 20 times of the annual rent 
thereof payable to Amiya Bala. This claim was denied by Amiya Bala 
and she alleged that Animananda was only a tenant at will in respect 
of the.acquired land. The only question that was involved in the said 
two reference cases was whether Animananda was a permanent tenant in 
respect of the acquired land. s 


2. The Special Land Acquisition Judge who heard these two refe- 
rence cases came to the findings from the evidence adduced before him 
that Animananda had a permanent interest of a mourashi mokurari tenant 
in the acquired land. In that view of the matter, he awarded the entire 
amount of compensation to the respondent excepting a sum of Rs, 554/- 
being 20 times of thé annual rent, which was awarded to Amiya Bala. 
Accordingly, the reference case of Amiya Bala was dismissed and that of 
the respondent was,allowed. After the disposal of the reference cases, 
Amiya Bala died and the present appeal has been filed by her heirs. 


3. The acquired premises no. 20. Harey Krishna Sett Lane. 
Calcutta consisting of 6 bighas 7 cottahs 12'chhataks 33 Sq. ft. of land 
appertained to the Zemiadary estate of Raja Binoy Krishna Deb 
Bahadur of Calcutta comprising 82 bighas 11 cottahs 9 chhataks of land, 
By a registered deed of sale dated January 19, 1923, Animananda pur- 
chased from one Balai Chand Sircar two parcels of mourashi mokurari 
land, one measuring 5 bighas more or less as described in part I of the 
schedule to the sale deed and the other measuring 1 bigha more or less 
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as described in Part H of the said schedule for a tota? consideration of 
Rs. 31,000/-. It appears from the recitals in the sale deed that Balat. 
bad a permanent tenancy in respect of the land sold under the Zemin- 

dar Raja Binoy Krishna Deb Bahadur. Ft is not disputed that the land 

purchased by Animananda by the said registered deed of sale is the 

acquired land. After purchasing the land Animananda constructed 

buildings and structures and used to run an educational institution 

known as “Boy’s Own Home". The name of Animananda was mutated 

in the sherista of Raja Binoy Krishna Deb Bahadur and also in the sheri- 

sta of his successor-in-interest Kumar Pradumoa Kumar Deb Bahadur. 

Sm. Amiya Bala Debi purchased the said 'Zemindary estate from Kumar 

Pradumna Kumar Deb Bhadur comprising a total quantity of 82 bighas 

11 cottahs 9 chhataks of land, by a registered deed of conveyance dated 

December 23, 1936, fora consideration of Rs. 3,250/- only. It has been 

already stated that the acquired land or the land which was purchased by 

Animananda formed part of the said Zemindary estate purchased by 

 Amiya Bala. Avimananda also got bis name mutated in the sherista of 
`. Amiya Bala and she also recognised him “as tenant. Ext, 10 series which 

are the receipts granted by the Calcutta Corporation show that Anim- 

ananda was both the owner and occupier of the said acquired premises. , 
Itis not disputed that Animananda constructed pucca structures and 

buildings and he was holding a school under ihe name of ‘‘Boy’s. Own 

Home". There was no change in the amount of rent that was paid by 

Animananda to the Zemindars including Amiya Bala. 


1 4. Mr. Promatha Nath Mitter, learned Advocate appearing 
on behalf of the appellants has urged that thereis no-^evidence that 
the tenancy of Animananda or of his vendor Balai Chand Sircar 
had commenced before the Transfer of Property Act, 1882 and, as 
such, no inference of permanent tenancy can be drawn from facts 
and-circumstances. It is contended by him that under section 107 of 
the Transfer of Property Act, a permanant tenancy can only be created 
by a registered document and such a tenancy can only be proved by the 
registered document of lease. This point was not taken in the court 
below, but as it.is a point of law we have allowed him to raise the 
point for the first time before us. There can be no doubt that under 
section 107 of the Transfer of Property Act, a permanent tenancy can 
only be created by a registered document. In this case, the respon- 
dent did not file any document showing the creation of a mourashi mo- -` 
kurari tenancy in respect of the acquired land in favour of the vendor of 
Animananda. There is also considerable force in the contention ef the 
appellants that a permanent tenancy created after the Transfer of 
Property Act can only be proved by the production of a registered inden- 
ture of lease and cannot be inferred from certain facts and circumstances, 


` 
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_Damely, long possession, fixity of rent, construction of per- 
‘manent structures, successive transfers of the leasehold interest etc. In 
the instant case, the learned Judge has not merely relied upon the said 
circumstances, but he has also relied upon certain other facts, which will 
be stated presetly. It has been noticed“ that after his purchase from 
Balai Chand Sircar, Animananda got his name mutated in the she- 
rista of Raja Binoy Kumar Deb Bahadur and thereafter in the sherista of 
Kumar Pradumna Kumar Deb Bahadur. He also got his name: mutated 
in the sherista of Amiya Bala after she purchased the Zemindary estate 
it has been observed by the learned Judge and, in our opinion, quite 
rightly, that it shonid be presumed that the name of Animanada 
was mutated in the Sherista of Amiy Bala on the strength of the deed of 
conveyance executed by Balai Chand Sirear in favour of Anima- 
nanda in which the interest of the vendor in the acquired land was 
described as that of a mourashi mokurari tenant, Amiya Bala who 
was the Zemindar should be presumed to be aware of Balai's interest as 
that of a permanent tenant. If Balai was not a permanent tenant, she 
would have refused to mutate the name of Animananda or 
would have mutated his name Only as a tenant at will as claimed by 
her. The mutation of the name of Animananda in the Zemindary 
sherista shows that the Zemindar accepted him as a permanent tenant 
in respect of the acquired land. Apart from the facts stated above, there 
is an express admission by Amiya Bala about the permanent nature of the 
interest of Animananda in the land in question. Ext. 8 a letter dated Feb- 
ruary 28, 1968 written by her son and constituted attorney R. L. Das 
Sarma to the Second Land Acquisition Collector, Calcutta. Paragraphs 4 
and 5 of this letter are as follows : 

"(4). That the-balance portion of the land as notified being pre- 
mises no. 20, Harey Kristo Sett Lane, Calcutta, is an old School pre- 
mises originally run and established by Swami Animananda under its the 
then famous name ‘Boy’s Own Home; The School-premises including 
the land and'tank and building on it have been gifted to the Archbi- 
shop of Calcutta who is the present owner of the premises by gift from 
Swami Animananda. The place is an ideal one for a residential school 

under the care of Archbishop of Calcutta, which is very badly needed. 

- (5) Swami Animananda, as we know, was intimately connected 

with the freedom movement of the country and his attempts and 

last desire may be fulfilled ifan ideal residential school is started in 
the place, where he died." 

In paragraph 6 of tbe letter Amiya Bala has been stated to be the superior 

landlady. This letter is a clear admission of the status of Animananda 

as the owner of the acquired premises. In other words, by Ext. 8 there 

bas been an admission by or on behalf of Amiya Bala about the status of 


f 
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Animananda as the permanent tenant of the premises. R. L- Das Sharma 
who was examined as O P.W. | said in his evidence that the letter Ext. - 
8 was written by him to stop the acquisition, as in the locality there was 
no other school of that type and they intended the continuance of the 

. School in the said premises. ` He also admitted that the school raised build- . 

` ings to which they did not object because the property was held for the 
purpose of the school. The rent was admitted by bim to have never beer 
enhanced.. It may be that for the purpose of preventing the acquisition 
of the premises in question he had writtten the said letter, but it is difficult ' 
to hold that the facts stated in the said Jetter about the status of Animan- . 
anda as the owner of the premises and that of Amiya Bala as the superior 
landlady, are not true. By Ext. 8 a clear admission has been made by or 
on behalf of Amiya Bala as to the permanent interest of Animananda in 
the acquired premises. We have already referred to the fact about the 
mutation of the name of Animananda in the landlord's sherista. The 
learned Judge retied on the above facts including the said admission of 
Amiya Bala and came to the conclusion thet Animananda was a perma- 
nent tenant of the acquired premises. It seems that before the learned 
Judge both the parties proceeded on the footing thet a permanent tenancy 
could be "inferred from circumstances and no contention was made on 
behalf of Amiya Bala that it could not be so inferred in view of sec- 
tion 107 of the Transfer of Property Act. 


5. Be that asit may, as the point was for the first time raised 
before us, on the prayer of the respondent Archbishop of Calcutta, we 


^ allowed him to file an application for additional evidence ‘under Order 41 


rule 27 of the Code of Civil Procedure praying for admitting in evidence 
the certified copies of certain registered documents which he could find 
after search in the Registration Office. The certified copies of these docu- 
ments are (1) a registered deed of conveyance dated February 20, 1920 by 
which Balai Chand purchased the mokurari mourashi interest of Sm. 
Sulakshana Manjari Dasi and another in the acquired land ; (2) a regis- 
tered patta dated November 23, 1905 granted by Raja Binoy Krishna 
Deb Bahadur in favour of the said Sm. Sulukshana Manjari Dasi grant- 
ing her mourashi mokurari right in the acquired land and (3) a registered 
Kabuliyat dated November 23. 1905 executed by the said Sm. Sulakshana 
Manjari Dasi in favour of Raja. Binoy Krishna Deb Bahadur for 
the grant of mokurari mburashi right in the acquired land. At this 
stage it may be stated that it appears from the rent receipts granted by 
the landlords that the acquired land was the subject-matter of four jamas 
or tenancies standing in the name of Animananda. 

6. The application for additional evidence has been opposed by 
the appellants. They have used an affidavit-in-opposition. It has been 
inter alia alleged in the affidavit that the respondent was negligent . in 
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conducting his case in the court below and that he is now trying to patch 
up the weak part of his case and to fill up the emissions, which are the 
products of his own negligence. Further, it has been alleged that the 
respondent never cared to make proper enquiries about the evidence 
which might be in existence in support of his case, while the case was 
pending in the court below. It is argued on behalf of the appellants 
that as the respondent was negligent in not producing the certified copies 
of the documents mentioned above, his application for additional evidence 
should not be entertained. ^ It is- also contended that the evidence on 
record is sufficient for this Court to pronounce judgment and, therefore, 
in any event, the application should be rejected. A number of judicial 
decisions has been cited on behalf of the appellants laying down the 
circumstances under which additional evidence can be received by the 
Appellate Court. It is not necessary to refer to all these decisions 
which are uniform so far as the legal principles relating to acceptence of 
additional evidence are concerned. The leading decision on the point is 
that of the Privy Council in (1) Parsotim v. Lal Mohar, LR 58 IA 254. 
In that case, Sir George Lowndes ob:erved : 


“Under r. 27 (1) (b) it is only where the appellate Court “requires” 
it (i.e., finds it needful) that additional evidence can be admitted. It 
may be required to enable the Court to pronounce judgment, or for 
any other substantial cause, but in either case it must be the Court 
that requires it. Thisis the plain grammatical reading of the sub- 
clause. The legitimate occasion for the exercise of this diseretion is 
not whenever before the appeal is heard and party applies to adduce 
fresh evidenee but “when on examining the evidence and it stands, 
some inherent lacuna or defect becomes apparent"... ..It may 
well be that the defect may be pointed out by a party, or thata party 
may move the Court to supply the defect, but ‘the requirement must 
be the requirement of the Court upon its appreciation of the evidence 
as it stands." ` 

Sir George Lowndes further observed :— 


oe 


..the power so conferred upon the Court by the 
Code ought to be very sparingly exercised, and one requirement at 
least of any new evidence to be adduced should be that it should have 
a direct and important bearing on a main issue in the case." 

We would like to refer to a decision of the Supreme Court ia (2) K. 

Venkataramiah v. A. Seetharama Reddy, AIR 1963 SC 1526. In that 

case, Das Gupta J, who delivered the judgment of the Court pointed out 

‘There may well be cases where even though the Court finds that it is 

able to pronounce judgment on the state of the record as it is, and so, 

it cannot strictly say that it requires additional evidence *to enable it to 
pronounce judgment', it still considers that in the interest of justice 
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something which remains obscure should be filled up so that it can 
pronounce its judgment in a more satisfactory manner. Such a case will 
be one for allowing additional evidence ‘for any other substantial cause’ 
under R. 27 (1) (b) of the Code.’ 

7. It follows from the principles of law laid down by the Privy 
Council and the Supreme Court in the above two decisions that it is the 
requirement of the appellate court to enable it to pronounce judgment or 
for any other substantial cause that the appellate court may admit 
additional evidence, subject, however, to this, a8 pointed out by Das 
Gupta J., that even. though the appellate court is able to pronounce 
judgment still it may” admit additional evidence, if it considers that 
in the interest of justice something which remains obscure should be 
filled up so that it can pronounce its judgment in a more satisfactory 
manner. 4 = 


8.- In the instant case, it is difficult for us to hold on the mater- 


ials on record that the tenancy in respect of the acquired land had com-~: - 


menced after the Transfer of Property Act, and it was also not the case 
of Amiya Bala in the court below, Nor is there any direct evidence to 
show the commencement of the tenancy before the Transfer of Pro- 
perty Act. We do feel that for the purpose of pronouncing judgment 
additional evidence is required. The appellants have opposed the prayer 
of the respondent for the reception of the additional evidence on the 
ground that the respondent was negligent and careless in not filing 
the documents in the court below. In the first place, it may be pointed 
out that the point which bas now been urged on behalf of the appellants, 
namely, that if the tenancy of the acquired land had been created after 
the Transfer of Property Act, it could only be proved by the production 
of a registered. document of lease and not otherwise was not raised 
in the court below. If the point had been teken in the court below, 
the respondent could have adduced in evidence, the certified copies of the 
said documents Secondly, when it is the requirement of the appellate 
court that it should receive additional evidence for the purpose of 
removing the lacuna or defect, though such lacuna or defect is poin- 
ted out by a party or a party moves the Court to supply the- defect, 
the question of carelessness or negligence of the party who points out the 
defect or lacuna or moves the Court to supply the same is immaterial. . 

9. But an intriguing qucstion has been raised by Mr. Mitter, 
on behalf of the appellants. It is contended by him that the 
certified . copies of the said documents cannot go into evidence 
without proof of execution of the original documents. It has been 
urged by him that the documents filed by the respondent being 
only the certified copies, no presumption under-section 90 of the 
Evidence Act is available to him as to the execution of the original 
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documents, although the original documents are more than 30 years old. 
There was some conflict of judicial opinion as to whether the presump- 
tion under section 90 was applicable to copies or certified copies of 
documents 30 years old. But it has been held by the Judicial Committee 
upon a review of all authorities that section 90 clearly requires the pro- 
duction to the Court of the particular document, in regard to which the 
Court may make the statutory presumption. Further, it has been poin- 
ted out that if the document produced is a copy, admitted under section 
65 of the Evidence Act as secondary evidence and it is produced from 
proper custody and is ever thirty years old, then the signatures au- 
thenticating the copy may be presumed, to be genuine (3) (Kunwar Basant 
Singh v. Kunwar Brij Raj Saran Singh, LR 62 1A 180) The Supreme 
Court in (4) Harihar Prasad Singh v. Deonarain Prasad and others, AIR 
1956 SC 305 relied on the Privy Council decision referred to above 
and held that the presumption enacted in section 90 can be raised only 
-. With reference to origina] documents and not to copies thereof. In view 
of the above two high authorities, there can be no doubt that the 
statutory presumption under section 90 is not applicable to certified 
copies of documents. : 
10. Another objection which has been raised on behalf of the 
appellants to the admission of the said eertified copies in evidence is 
that none of the circumstances mentioned in section 65 of the Evidence 
Act is present- and that, accordingly, the same cannot be admitted as 
secondary evidence. Weare, however, unable to accept this contention 
Some of the circumstances as mentioned in clause (c) of section 65 are 
as follows :— A 
“(c). When the original has been destroyed or lost, or when 
the party offering evidence of its contents cannot, for any other rea- 
son not arising from his own default, or neglect, produce it in 
reasonable time.” 
“In his application for additional evidence, it has been averred by the res- 
pondent that before January 10, 1976, he had no knowledge about the 
existence of the three documents the certified copies of which have 
been filed for admission in evidence. As the respondent has produced 
the certified copies, it may be reasonably inferred that he is not in 
possession of the original documents. Indeed, it is his case that he had 
no knowledge about the existence of the same. The property has been 
bequeathed by Animananda by his will dated January 24, 1922 to Archbi- 
shop of Calcutta with a direction that the property should be used “for 
the education of purely Indian boys". Animananda died on January 12, 
1945 and the will was probated on August 29, 1945. The respondent, 
the present Archbishop of Calcutta, is the successor-in-interest of the 
original legatee and executor. It will not be unreasonable to presume 
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that the respondent had not received from his predecessor-in-offlce, te 
original documents of title of Animananda, We do not find any reason to 
disbelieve the allegation of the respondent in his application for additional 
evidence that he was not aware of the existence of the documents of which 
the certified copies have been filed, till January 10, 1976. The position 
is that the respondent is not in possession of any of the original documents 
noris heaware of as to what had happend to the same. He is unable to 
produce the original documents of title of Animananda. The non-produc- 
tion of the original documents by the respondent is not due to his own 
default or neglect. In our opinion, there cannot be any evidence of abso- 
lute loss, and -whether a document is lost or not has to be inferred from 
circumstaoces. A thing is said to be lost when it cannot be discovered. 
The respondent has net been able to discover the original documents. 
In these circumstances and Particularly in view of the fact that the 
respondent is not aware of the whereabouts of the original documents, 
we hold that the original documents have been lost. In our view, the 
conditions mentioned in clause (c) of section 65 are fulfilled and, 
accordingly, the certified copies may be received in evidence as secondary 
evidence of the original documents. The contention of the appellants 
in this regard is rejected. | 


11. On behalf of the appellants a further objection has been taken 
to the certified copies of the documents being admitted in evidence. It 
` is contended that even though the respondent may, adduce the certified. 

copies as secondary evidence of the original documents under section 65, 
there is still another impediment which must be removed by him, namely, 
that he has to prove the execution of the original documents. In support 
of this contention much reliance has been placed on the observation of 
Sir Asutosh Mookerjee in a Special Bench decision of this Court in a 
. contempt case ‘In the matter of (5) Tarit Kanti Biswas, Printer and 
Publisher of Amrita Bazar Patrika and ors, 21 CWN 1161. At page 
1211 of the report Sir Asutosh observed'....  ..for although the secon- 
dary evidence may be admissible, the party who produces the evidence is 
not relieved of his obligation to prove the execution of the document, 
just as if the original had been produced, unless the case is covered by 
See. 90 of the Indian Evidence Act or the legislature has expressly 
provided that the document or endorsement thereon is receivable in 
evidence without proof of execution, as, for example, in section 60 of 
the Indian Registration Act." Relying on this observation, it is conten- 
ded that as section 90 of the Evidence Act is inapplicable to the instant 
case, the respondent must prove the execution of the documents as required 
by section 67 of the Evidence Act. Section 67 provides that if a document 
is alleged to be signed or to have been written wholly or in part by 
any person, the signature or the hand-wriling of so much of the 
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docunient as is alleged to be in that person's hand-writing must be proved 
to be in his hand, writing. "What is contended on behalf of the appell- 
ants is that there must be direct evidence of proof of execution of the docu- 
ments, If direct evidence is insisted on, it must be said that the documents 
will never be proved, for at this distant time none of the persons who 
executed the documents or who witnéssed such execution is available. The 
respondent has no personal knowledge about the execution and he is 
unable to testify the same. Does it mean that when there is loss of 
evidence by death or otherwise the execution of registered document can. 
not be proved ? The answer to this question must be in the negative. 
Section 67 does not itself lay down any particular mode of proof. It does 
not require that direct evidence of the signature or hand-writing of the 
person alleged to have executed the document must be given of some 
person who witnessed such execution. If that be the intention of the legis- 
lature which, in our opinion, it cannot be, many documents will fail for 
want of proof. The definition of the word ‘proved’ as given in clause 
(2) of section 3 does not also support the contention that the execution 
must be proved by direct evidenee. We think, we may rely on circumst- 
antial evidence which is some proof of the execution of the documents. At 
this stage, it may be pointed out that although the appellants have used an 
affidavit-in-opposition to the application for additional evidence, through- 
out the affidavit, there is no allegation that the original documents were 
not executed by the persons alleged to have executed the same. [n 
other words, there is no challenge to the genuineness of the original 
documents. In paragraph 7 of the affidavit-in-opposition, a sweeping. 
statement has been made to the effect that the deponent does not admit 
anything as stated in paragraphs 13 to 16 of the application for additional 
evidence. Such a statement as made in paragraph 7 cannot be construed 
to mean, that the appellants have denied the genuineness of the original 
documents as contended on their behalf. By non-traverse, the appellants 
have impliedly. admitted the execution of the original documents. This 
is one of the circumstances which cannot be ignored, but should be 
taken notice of hy the Court while considering proof of execution of the 
documents. i 


12. The original documents are all registered and the copies of the 
same which are sought to be adduced iu evidence are certified copies issued 
by the registering officer under section 57 of the Indian Registration Act. 
It is now well settled that registration is a solemn act and the certificate of 
registration of a document is prima facie evidence of the execution of the 
same. Inthe Privy Council case of (6) Gangamoyi Debi v. Trailukhya 
Nath ILR 33 Calcutta 537, Sir Ford North observed :— 


“The registration is a solemn act to be performed in the presence 
ofa competent official appointed to act as Registrar whose duty 
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' it is to attend to parties during the registration and see that proper peT- 
sons present are eompetent to act, and are identified. to his satisfaction, 
and all things done before his signature will be presumed to be done 
duly and in order. Of course it may be shown that deliberate fraud up- 
on him has been successfully committed; but this can only be by very 
much stronger evidence than is forthcoming here.” 

Again, the matter was considered by the Privy Council in (7) M. Ihtisham 
AH v Jamna Prasad, A.I.R. 1923 P.C. 56. Lord Philimore observed > 


“There is no doubt that the deed was exceuted for it was registered, 
and registered in a regular way, and it is the duty of the Registar, bef- 
ore registering, to examine the grantor or someone who, he is satisfied, 
is the proper representaive of the grantor, before he allows the deed to 
be. registered. There can be no doubt therefore that Eshan Ali Khao 
executed the deed and was party to its registration." 

In (8) Gopal Das v. Sri Thakurji, AIR 1943 PC 83 the Privy Council relied 
on the certificate of registration of a will in proof of the execution of the 
same. It is clear from the decisions referred to above that the certificate ` ` 
' of registration is some evidence of execution of a registered document. 


13. In the instant case, the original documents are not forthcoming 
but the -certified copiesare there. It has -been already noticed that the 
certified copies have been issued under section 57 of the Indian Registra- 
tion Act. Sub-section (5) of section 57 provides that all copies given 
under this section shall be signed and sealed by the registering officer and 
shall be admissible for the purpose of proving the contents of the original 
documents. -The contents of the original documents include also the sig- 
natures of the persons executing the. same. Sub-section (2) of section 60 
lays down that the certificate shall be signed, sealed and dated by the | 

“registering officer, and shall then be admissible for the purpose of proving 
that the document has been duly registered in manner provided by 
the Act, and that the facts mentioned in the endorsements referred to 
in section 59 have occured as therein mentioned. Section 59 refers to the 
endorsements made by the registering officer under sections 52 and 58. 
Section 52(1)(a) requires that the date, hour and place of presentation, and. 
the signature of every person presenting a document shall be endorsed on 
every such document at the time of presenting it. Under section 58(1)(a) 
the particulars to be endorsed on every document admitted’ toregistration, 
other than a copy of a decree or order etc., are the signature and addition 
of every person admitting the execution of the document, and, if such execu- ` 
tion has been admitted by the representative, assign or agent of any person, 
the signature and additien of such representative, assign or agent, Sec- 
tion 57(5) and 60(2) if read together undoubtedly raise a presumption as to 
the due registration of a document which is again evidence of execution 
of the same. It, therefore, follows that a certified copy of a registered 


#976 (2) CLJ] Anima Das Sharma v. Dr. Lawrance Trevor Picachy 255 


document admissible under section 65 of the Evidence Act, is some proof 
of execution of the original document by virtue of section 57(5) read with 
section 60(2). Wedo not think that the view. which we take militates 
against the decision of the Privy Council in Basant Singh’s case or of the 
Supreme Court in Harihar Prasad Singh’s case or of the observation of Sir 
Asutosh Mookerjee in the Special Bench case “In the matter of Tarit 
Kanti Biswas”, referred to abcve. In Basant Singh's case, the will in 
question was not registered, but a plain copy thereof was adduced in 
evidence. Even in that case, the Privy Council considered circumstantial 
evidence in proof of the execution of the will. In Harihar Prasad Singh's 
case, the documents that came up for consideration were the certified copies 

of some objection petitions. The said petitions were not registered documenta 
and, as such, the Supreme Court had not to consider the effect of the 
registration of documents on the proof of execution of the same. All that 
the Supreme Court has ruled in that case following the decision of the 
Privy Council in Basant Singh’s case, is that the presumption enacted in 
section 90 of the Evidence Act can be raised only with reference to the 
original documents and not to copies thereof. The copies that were before 
the Supreme Court were not, as already stated, certified copies of regist- 
ered documents. The observation of Sir Asutosh Mookerjee in the said 
Special Bench case also did not relate to certified copies of any registered 
document, but they Were returns kept in the custody of the Registrar of 
the Joint Stock Companies. Even in that observation Sir Asutogh expre- 
ssed the view that a document or endorsement thereon as contemplated 
by section 60 of the Indian Registration Act is receivable in evidence 
without proof of execution. That observation, in our opinion, supports 
to some extent the view which we have taken. 

14. For the reasons stated above, we hold that the certified copies 
of the documents that have been filed by the respondent are admissible in 
evidence under clause (c) ef section 65 of the...... Evidence Act and the 
fact that the original documents are registered documents, there is a pre- 
sumption as to the due execution thereof by the persons alleged to have 
executed the same, in view of section 57(5) read with section 6012) of 
the Indian Registration Act. We make it clear, however, that we may 
not be understood to lay down the proposition that whenever certified 
copies of registered documents are produced, there is no necessity to 
prove the execution of the same in accordance with sectíon 67 of the 
Evidence Act. But when there is loss of evidence relating to the execution 
of any document, the Court may in a suitable case rely on the registration 
certificate as prima facie evidence of proof of execution. In that view 
of the matter and for satisfactory pronouncement of judgment relating 
to the issue under consideration, we admit in evidence the certified copies 
of the documents mentioned above and mark the Patta dated September 


= 
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14, 1905 executed by Raja Binoy Krishna Deb Bahadur in favour 
of Sm. Sulakshana Manjuri Dasi as Ext. XI (HC), the Kabuliyat dated 
September 14, 1905 executed by Sm Sulakshana Manjuri Dasi as Ext. 
XII (HC) and the deed of sale dated January 24, 1920 between Sulakshana 
Manjuri Dasi and another and balai Chand Sircar as Ext. XIII (HC). 


15. Now We may consider the certified copies of the documents 
on merits. By the Patta and Kabuliyat both dated September 14, 1905, 
Exts. XI(HC) and XII(HC), a permanent lease was granted by Raja 
Binoy Krishna Deb Bahadur to Sm. Sulakshana Manjuri Dasi in respect 
ofland which corresponds to 4 bighas and a half of the acquired land,. 

‘at an annual rent of Rs. 19/-. By the deed of sale dated January 24, 

1920, Sulakshapa Manjuri Dasi along with her husband Kumar Harish 
Chandra Roy transferred and sold to Balai Chand Sircar for a considera- 

tion of Rs. 30,000/-, two pieces or parcels of mourashi mokurari garden land 
measuring 5 bighas more or less. One of these two parcels of land me- 

asuring 4, 1/2 bighas and appertaining to a Jama of Rs. 19/- was leased 

out by Raja Binoy Krishna Deb Babadur to Sulakshana Manjuri Dasi by 

the Patta and Kabuliyat, Exts....XII(HC) and XIII(HC) mentioned above. 

It appears from the schedule to the sale deed that Sulakshana’s busband 

Kumar Harish Chandra Roy who was also one of the transferrors was 

a tenant under Raja Binoy Krishna Deb Babadur in respect of the remai- 

ning helf bigha of laud at an annual rent of Rs>20 and pice 6 only. 

There is no dispute that the whole of these 5 bighas of land transferred 

by the sale deed is a part and parcel of the acquired land which meas- 
ures 6 bighas 7 cottabs 12 chhataks 33 sq. ft. It hae been already noti- 
ced that by a deed of sale dated January 1, 1923 Balai Chand Sircar 

transferred his mourashi mokurari interest in 5 bighas of land apper- 

taining to the jamas of Rs. 19/- and Rs. 2 and pice 6 and also his mourashi 
mokurari interest in 1 bigha of land more or less, that is, in all he tra- 

nsferred 6 bighas of land more or less to Animananda, It has been 

already pointed out that so far as the said 4 bighas and a half of land 

appertaining to the jama of Rs. 19/- is concerned, there cannot be any 

dispute that Exts. XI(HC) aud XII (HC) prove the creation of the per- 

manent tenancy in favour of Sulakshana Mapjuri Dasi, the predecessor- 

in-interest of Balai Chand Sircar and Animananda. 

16. It is, however, urged on behalf of the appellants that the 
respondent has failed to prove the creation of the tenancy of Kumar 
Harish Chandra Roy in the half bigha of land appertaining to the jama of 
Rs. 2 and pice 6 only, and also the creation of tenancy in 1 bigha of land 
as mentioned in part II of the schedule to the sale deed of Balai Chand 
Sircar. Before proceeding to consider the said contention of the appellants 
it may be recorded that 6 bighas of land mentioned in- the document 
of Balai is identical with the acquired land. The respondent has not 
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been able to produce any document showing the creation of a perman- 
ent lease in favour of Kumar Harish Chandra Roy relating to the said 
half bigha of land having an annual rent of Rs. 2 and pice 6 only nor 
has he been able to produce any document in respect of the remaining 
1 bigha of land as mentioned in part II of the schedule to Balai’s sale 
deed. It is contended on behalf of the respondent that in view of the 
fact that the origin of the tenaney of Animananda in respect of the said 1 
bigha and a half of land is unknown and of the long possession of the 
predecessor- in-interest of Animananda or Balai without any interruption by 
anybody, it should be presumed that there.was such a grant of per- 
manent lease, but it was lost. In other words, the respondent re- 
lies on the presumption of lost grant. This contention has been stro- 
nuously opposed on behalf of the appellants. It is contended that 
prima facie the Transfer of Property Act applies to the case and the onus 
is on the respondent to prove that the case comes within any of the ex- 
ceptions as mentioned in section 2 of the Transfer of Property Act. It 
is next. contended that if a lost grant is to be presumed, the presumption 
must be that the grant must have originated before the commencement 
of the Transfer of Property Act, that is, July 1, 1882. Simply because 
the origin is not known the presumption of lost grant cannot be made 
unless it can be presumed from long possession and other circumstan- 
ces that grant originated before the Transfer of P-operty Act. If any pres- 
umption of lost grant is to be made regarding a grant alleged to have been 
made after the Transfer of Property Act that grant must also be presumed to 
have complied with section 107 of the Transfer of Property Act in order 
that the grant to be held to be valid, but such a presumption cannot be 
made. We may now consider the said contentions of the appellants. 
17. Section 2 of the Transfer of Property Act provides for the saving of 
certain enactments, incidents, rights, liabilities etc. Section 2 is as follows: 


“In the territories to which this Act extends for the time being 
the enactments specified in the schedule hereto annexed shall be 
repealed to the extent therein mentioned. But nothing herein con- 
tained shall be deemed to affect— 

(a) the provisions of any enactment not hereby expressly repealed: 

(b) any terms or incidents of any contract or constitation of 
Property which are consistent with the provisions of this Act, and are 
allowed by the lew for the time being in force: 

(c) any right or liability arising out of a legal relation consti- 
tuted before this Act comes into force, or any relief in respect of 
any such’ right or liability : or 

(d) save as provided by section 57 and Chapter IV of this 
Act, any transfer by operation of law or by, or in execution of, a 
decree or order of a Court of competent jurisdiction : 


te 
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and nothing in the second chapter of this Act shall be deemed 
to affect any role of Muhammadan Law.” 


18. We are not impressed with the contention of the appellants 
that unless the respondent’s case comes within any of the exceptions of 
section 2, the respondent cannot prove the permanent lease by any mode 
other than that mentioned in section 107 of the Transfer of Property Act 
even though the lease might have been created before that Act. As al- 
ready noticed, section 2 is a saving provision and it has nothing to do with 
, the question of establishing the permanent right of the respondent in the 
acquired land. The argument of the appellants proceeds on the assump- 
tion that the leases of Animananda in the said 1 bigha and a half of land 
commeneed after the Transfer of Property Act. The question whether 
any presumption of lost grant can be drawn or not has no bearing on the 
provision of section 2. Where the origin of the tenancy is not known 
the Court may presume an origin in some lawful title. Such a presump- 
tion can be drawn from certain facts, namely, long possession, successive 
transfers of the tenancy right, construction of pucca structures to the 
knowledge of the landlords etc. which are all present in the instant case. 
When the origin is unkown it cannot also be said when possession 
commenced, for if the date of commencement of possession of the origi- 
nalleassee is known the origin of the tenancy will also be known 
Kumar Harish Chandra Roy was a tenant in respect of half a bigha of the 
acquired land which he transferred to Balai in 1920. It is not known 
when Kumar Harish Chandra Roy acquired his tenancy right or who was 
his predecessor-in-interest. There is no evidence before us to show that 
the tenancy in respect of the said half a bigha of land commenced after 
the Transfer of Property Act. This reasoning also applies to the remaining 
lbigha ofland as described in Part II of the schedule to the deed 
of sale of Balai in favour of Animananda. In view of the facts stated 
above, it will not be unreasonable to presume the origin in some lawful 
title. As soon as that presumption is made it has to be held that Anima- 
nanda had permanent tenancy rights in the said one bigha and a half of 
the acquired land. The Transfer of Propery Act does not expressly or 
by necessary implication bar the drawing of such a presumption. In 
(9) Muhammad Mazaffaralmusavi v. Bibi Jabeda Khatun, AIR 1930 PC 
103, the Privy Council has observed that this presumption is one based 
on the policy of law and is not a part of the law of evidence. The pre- 
sumption applies not only to the factum of a grant but also as to its 
legality. The presumption of the origin in some lawful title implies that 
the permanent tenancies in respect of the said one bigha and a half of 
the acquired land were created before the Transfer of Property Act, for 
such tenancies could be validity created without registered documents- 
only before the commencement of the said Act. Moreover, it has been 
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already noticed that by the letter Ext. 8, Amiya Bala admitted the owner- 
Ship, that is, the permanent title of Animananda in the acquired land. 
In view of the said admission, it will be presumed that the tenancy of the 
acquired land commenced before the Transfer of Property Act.This presu- 
mption is rebutted so far as the tenancy of the said four bighas and a half 
of the acquired land is concerned, but it stands unrebuted ia— 
Tespect of the remaining land. It is true that the onus is on the respon- 
dent to prove Permanancy of the interest of Animananda, but after the 
said admission onus shifts to the appellants to show that the tenancy 
was a monthly tenancy or that it commenced after the Transfer of 
Property Act. So the presumption will hold good with regard to 
the remaining land, as the appellants have failed to rebut the same. 
The certified copies of the documents, Exts. XI (HC) to XIII (H.C) 
satisfactorily prove the permanant title of Animananda to 4,1/2 bigbhas 
of the acquired land, and regarding the remaining land, we are of the 
view that in the facts and circumstances of the case, it should be presumed 
that the permanent tenancies were created before the Transfer of Property 
Act. 


19. Itis, however, contended by Mr. Mitter that the presumption 
of lost grant can be made only when the landlord seeks to évict the 
tenant. , We regret, we are unable to accept such a wide proposition of 
law. No authority has been cited before us in support of that proposition. 
Even assuming the same to bea sound one, this case may be considered 
to be one for eviction of the respondent by the appellants for the reasons 
Stated hereafter. After the acquisition, the land comprised in the tenancy 
of the respondent, has been converted into money. The appellants seek 
to recover the compensation for the acquired land and if they are success- 
ful it would mean depriviation of the interest of the respondent ia the 
acquired land which may be regarded as tantamount to his eviction, Be 
that as it may, we are unable to hold that the application of the doctrine 
of presumption of lost grant is confined to cases for eviction of tenants 
by the landlords and in no other cases. The contention of the appell- 
ants is, accordingly, rejected. i 

20. The learned Judge bas referred to some circumstances on the 
basis of which he inferred the permanent title of Animananda in the acqui- 
red land. One ofthe most significant circumstances as pointed out by 
the learned Judge is that while in 1923 Animananda purchased the tenancy 
interest of Balai Chand Sircar fora consideration of Rs. 31,000/-. in the 
acquired land measuring 6 bighas 7 cottahs 12 chhatteks 33 sq. ft., in 1930 
Amiya Bala purchased the entire Zemindary estate measuring 82  bighas 
ll cottahs 9 chhateks for a consideration of Rs. 3,250/- only. There 
has been successive transfers of the tenancy interest in respect of the 
acquired land and pucca structures were constructed with the knowledge 
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of the superior landlords including Amiya Bala. As Amiya Bala purc- . 
. based the Zemindary estate it can be presumed that she got all the papers 
: of that estate. Although, it is the contention of the appellants that 
Animananda was only a tenant at will i in respect of the acquired land, ' 
no document has been produced on behalf of the appellants to show 
when such tenancy had commenced. There has been successive mutations - 
of the tenant's namo in the landlord's sherista and the last mutation of 
the name of Animananda relating to his interest in the acquired land was 
in the sherista of Amiya -Bala presumably on the basis of the -transfer - 
“made by Balai to Animananda by the deed of sale in which there is.& 
clear recital that Balai has a mourashi mokurari intererst in the. land. 
The rént receipts which have been produced on behalf of the respondent do 
not show that Animananda was only a monthly tenant.at will. On top of 
all there is the admission of Amiya Bala of the ownership or permanent. 
right of © Animaranda in respect of the acquired land. 


21. After-considering. the facts and circumstances of the case, we 
are of the view that the learned Judge is perfectly justified in declaring 
that the respondent is entitled to the whole of the compensation money 
awarded for the land comprised in the.acquired premises excepting a 
sum.of Rs. 554/-. The judgment and decree of the learned Judge are 

-affirmed and this appeal is dismissed with costs. 


Sharma, J. : I agree. 
S. P. T: 
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P to application of 18 months' rie: — Unsultability or EEY ERE perfor- 
mance ‘of work—Crder of reversion — Construction of the rule. 


“The guestion that arises for consideration in these appeals is as to the 
scope and effect of the-18 months Rule of the "Railways and whether the writ petitioners 
are entitled to the benefits of tlie 18 months Rule as laid. down by the Railway Board 
. in its Circular dated 21.5. 56, ` ` 

The writ petitioners’ grievance was that they had officiated in the higher posts 
“for over 18 yeara''and they ought not be reverted back to their substantivo posts with- 
out duly follówing the procedure as prescribed in the Discipline and Appeal Rules. 
Such a contention was Taised in view of the 1956-Circular of the Railway Board. 


‘HELD: In case of. revérsion, wheré the reversion order is challenged as being 
violative of the .18 months Rule of the Railway Administration, the disciplinary pro- 
cedure is required to-be adopted and followed when the basis of the order of reversion 
is unsuitability or unsatisfactory performance óf work, Such disciplinary procedure is not 
to be followed when the order of reversion after 18 months officiation is made on any 
other administrative grounds which justify such action. There may be cases where a 
Railway employee, who though has officiated for a period more than 18 months cannot 
be retained in his officiating post, e g., when the tenure has lapsed, or where the post has 
been abolished-or where the casual vacancy in which he had been officiating-ceased to. 
exist either because the employee being on leave has joined on the expiry of the leave or 
because the employee having been suspended or removed, has come back to the post on 
removal of-the impediment, In such a case, it would not be possible to retain the 
employee who had been officiating even if he had done so for more than 18 months 
and it would be rather irrational-to comprehend that even in such a case the 18 months 
Rule would be a bar to reverting the employee concerned. Be that asit may, the 18 

- months Rule- presupposes that a Railway employee who may be entitled to claim 
` protection of the said Rule has been promoted to officiate in a regular manner and 
in accordance with the other rules so that there is no other impediment to his confirm- 
ation except unsuitabllity or unsatisfactory character of his performance. This imposes 
a time limit- within which an employee promoted againsta substantive vacancy in the 
regular manner can be reverted on the ground of unsuitability and, not beyond that. This 
is like a- rule which limits the period of probation and prescribes that on expiry of the 
period the “employee becomes* automatically confirmed. Therefore, the employees who 
"Wave not the eligibility or who have-not undergone the test or selection under the rules 
for such. promotion but -have fortuitously been promoted, can not come within 
the.perview of those Railway Board's circulars, firstly because their promotions being 
fortuitous may ‘come to an end at any time, and secondly because those circulars 
cannot be so construed as to override several others rules prescribing eligibility 
or requirements ofa valid promotion. Ordinarily, the employees cannot claim that 
the disciplinary procedure will have to be followed in cases where the reversion order 
“from an officiating’ post has been made on the ground of unsuitability or unsatisfactory 
performance of work. When an employee, who has been appointed to a higher post 
has been found to be unsuitable or when or where his performance in the said post has 
been found to be unsatisfactory, an ‘order of reversion canuot be made, even if ke has 
held :the said post for 18 months or more, without following the procedure 
. meant for disciplinary action because of the above Rule and’ such reversion on the 
`` ground of upsuitability or unsatisfactory services would have the effect of attaching 
a stigma to his service record and furthermore such a reversion cannot be made without 
following the- procedure prescribed for the disciplinary action as enjoined by the rules 
incorporated in the Railway Board's circulars, When the employee has no right to 
the post, his reverslon would come within the mischief of the 18 months rule. The 
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relevant circulars of the Railway Board must not only be construed within their 
own ambits but also they should be considered and Interpreted in harmony witb 
the other rules relating to appointments and the procedure for filling up vacancies. 
The relevant circulars should not be construed to mean that tho reversion in any event 
cannot be made or take place. It can certainly be made subject to the exceptions 
hereinbefore referred to or for administrative exigencies justifying the reversion. 

Tho. 18 months rule has no application to appointments made on stop gap 
basis or in fortuitous circumstances. Fortuitous appointments made some time for 
one reason or another will not confer any right to the post. That this is the true 
import or intention behind the 1956 circular and the circulare reaffirmisg the said 
1956 circular is borne out by another circular issned on January 15, 1966. The 
latter circular clarifies the former circulars but does not amend them so that what was 
made clear by the clarification was also inherent In the rule as ordinarily made. 


The writ petitioners who have not appeared in the open line selection test, are 
not entitled to claim retention in their promotional posts superseding the claim of the ' 
selected candidates. 
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Ajoy Kumar Basu and S. K. Roy Chowdhury.. for the appellants in F.M.A. 
no. 37 of 1968 
Arun Kumar Dutta and Amar Nath Dhole... .. for the respondent 
Puspamoy Das Gupta .. for the appellants in F. M. A. no. 243 of 1971 
S. K. Roy Chowdhury ... m .. for the respondents 
The judgment of the Court was as follows : 
Roy, J.: F.M.A. No. 37 of 1968 is an appeal under clause 15 of 

the Letters Patent against the judgment and order dated August 18, 1967, 
making absolute Civil Rule No. 927(W) of 1963 by D. Basu, J. and FMA 
No. 243 of 1971 is also an appeal under the said clause 15 against the 
judgment and order dated Marck 18, 1971, by P.K. Banerjee, J. dischar- 
ging thereby Civil Rule No. 3160 (W) of 1966, Since the points involved 
in the two appeals, viz.. the scope, effect and interpretation of the 18 
months Rule of the Railway were the same, by consent of parties they 
were heard together and they would thus be disposed of by one judgment. 


2. In R.M.A. No. 37 of 1968, the employee concerned, viz, the 
respondent /petitioner (hereinafter referred to as the said employee), who 
at the material time was holding the post of Chargeman, Grade ‘A’, was 
appointed to officiate as Assistant Foreman, Grade ‘B’ since 1956 and as 
a Head Planner which is equivalent to the post of an Assistant Foreman 
*B' since January 31, 1961. Thereafter, on or about June 22, 1962, there 
was an announcement by the Deputy Chief Mechanical Engineer to the 
effect that a selection would be held by a Selection Board for the forma- 
tion of a panel for appointment as Assistant Foreman *B' and other posts 
and it is an admitted fact that the said employee was invited to appear in 
the said selection as an eligible candidate, but he failed in the selection 
test. He was allowed to appear in a fresh written test for the formation 
of panel of Assistant Foreman 'B' and other posts, by an-order dated 18th/ 
19th February, 1963. The said employee instead of appearing in the 
said test, challenged the validity of the said order contending, inter alia, 
amongst others that since he was officiating in the post of Assistant Fore- 
man ‘3’ from 1956 i.e., for a period of more than 18 months, he cannot 
be askcd to appear in any selection test for being empanelled asa can- 
didate eligible f(or*promotion to the post of Assistant Foreman ‘B’ and 
furthermore he cannot be reverted from the said post without duly follo- 
wing the procedure as prescribed in the Discipline and Appeal Rules, 
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Such contentions were raised in view of the Railway Board’s letter of 
May 21, 1956, which is to the following effect :— 


“Copy of Bosrd's confidential D.O. Letter No. E55:RG 6/26. 
dated 21.5.56 from Sri N. Kamalakara Rao, Rly. Board, New Delhi 
to Sri S. Sarangapani, General Manager, Eastern Railway, Calcutta. 
You will remember that the Rly. Board in their letter No. E 44 PM- 


' 12 PT. dated 22.11.50 intimated that reversion of an employee from 


an officiating appointment to his substantive post or to a lower 
officiating appointment did not constitute a penalty. It was further 
clarified in para 3 (b) of Board's Secret letter No. E52. RG 6/12 
dated 16.12.54 that such reversion on grounds of unsuitability wilt 


not attract the provision of. Article 311 of the Constitution. Rever- ce 
sion in each circumstances would not constitute a penalty and would ` 


not necessitate the application of the BEoueuue required by law and 


- statutory rules. 


The Railway Board have given further thought tothe matter. 
With the existence ofa large number of temporary posts, continuing 


. over long periods, cases are not unusual of persons having to officiate 


in higher grades for reveral years without being confirmed. 

Normally the additional posts created would be permanent, and the 
officiating employees would, if their service had been considered to be 
satisfactory, be confirmed very much earlier. Such persons could not 
therefore have been reverted to lower grades without following the 
procedure prescribed for reduction in rank. The Board considers that 
existence in the higher grades of an appreciable proportion of tempo- 
rary posts, should not deprive Railway Servants of the protection that 
they would otherwise have obtained. On the other hand, it is 
necessary that every Railway servant must understand that his continu- 


ed retention in a higher grade is dependent on satisfactory performance 
of his duties. 


. The Board, therefore, desires that with immediate effect the per- 
formance of every Railway servant officiating in a higher grade should 


- be adjudged by the competent officer before the expiry of 12 months 


of total officiating service, and if the performance is not satisfactory 
either the Railway servant may be reverted on the ground of unsuita- 
bility or he may be warned that his work is not quite satisfactory, but 
that he is being permitted to draw his increment in the expectation 
that his performance will improve during the next six months for 
which he will continue to be under observation. Attheend of the 


“extended period of six months, i e. of a total officiating service of 18 


“months either the person should be declared suitablé for retention in 


the grade or should be reverted because he is unsuitable. Any person 
who is permitted to continue to officiate beyond 18 months cannot in 
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future be Teverted for unsatisfactory work without following the 
procedure prescribed in the Discipline and Appeal Rules. 

The final assessment òf the performance of each Railway servant 
officiating in higher grades at present, for a total period of over 12 
months should be made without the next six months and action taken 
as indicated in the previous para, in respect of Railway servants offici- 
ating in higher grades for 18 months." 


- 3. The present appellants contested the said Rule and they in 
their affidavit-in-opposition contended that the post of Assistant Foreman 
'B' and Head Planner, although of equal rank, were selection posts and 
Promotions to such posts could only be made by positive acts of selection 
viz., tests to be held by duly constituted Selection Boards in the manner 
prescribed by Rules, They also contended that the officiating promotions 
in the case of the said employee were nothing but temporary arrangements 
or accommodations which could not in any event give him any right to 
the post held by him nor entitle him to claim that itis not necessary 
for him to pass the selection test. It has also been stated by the said 
respondents that because ofthe said employee's refusal or failure to 
appear before the Selection Board, he had been duly reverted back to 
his substantive post of Chargeman, Grade ‘A’ by the order dated March 
19, 1964. Since this order was not known to the said employee, he did 
not challenge the same initially but on the disclosure as aforesaid, he got 
his petition amended by incorporation new grounds, 


4. Thus the point on which the case was contested was the true 
scope and effect of the circular dated May 21,1956, as quoted hereinbe- 
fore. Against the said circular, the respondents in the connected Rule 
relied upon the Rules in Chapter II of the Railway Establishment 
Manual, which govern promotions of subordinate staff and in particular 
to Rule 6(a) thereof. It was further urged by the respondents that the 
] circular of 1956 being a confidential one, the court should. not take any 
Cognizance thereof and furthermore the post of Assistant Foreman 'B' being 
a selection one (vide Appendix V ofthe Manual), no promotion could 
be made in contravention of Rule 6 as aforesaid. It wasin fact conte- 
nded that the circular could not override the Rules incorporated in 
Chapter II. It was further submitted that the promotion in the instant 
case was a stop gap one and such promotion conferred no right to the 
promotional post as it was nota regular one nor was it made on eligibi- 
lity. The respondents also contended that even if Rule 6(a) of Chap- 
ter II had its origin in a circular still there is no reason why the 1953 
and 1956 circulars cannot stand together and they should not be inter- 
preted in à harmonised manner. . 

5. On the pleadings as aforesaid, the learned Judge in the 
trial court has held that Rule 6(a) in Chapter II of the Manual has 


G 
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got no independent statutory origin. Such findings have been arrived 
at on areference to the provisions in Appendix 10 of the Manual. It 
' has also been found that the said Rule 6(a)-is based on another Railway 
Board's letter, being No. E 48/RC/1/18/3 dated November 21,1953, which 
is to the following effect :— 

“Serial No. 2343, Circular No. AE 2460/SP PtI dt. the 14th 
December, 1953. 

The following is published for information and sidane, 

Copy of Railway Board's letter No. E 48Rcl/18/3, dated 2lst 
November, 1953, to General Managers, All India Railways etc. 

Procedure for promotion to ‘‘selection” 

“Non-selection” posts-Non- gazetted. 

The existing rules governing the promotion of subordinate staff 
are contained in Appendix II-A of Incian Railway Establishment 
Code, Vol. I. The Railway Board have had under consideration the 
need for amending these rules in order to define more precisely than 
at. present. ' 

(a) “the grades upto which promotion will be made principally 
on seniority, i.e. ''non-selection" posts and 

. (b) the process of making selections. 

After taking into account the various representations received 
on the subject including the views of the National Federation of 
Indian Railway it' has been decided to modify the extent rules in 
Appendix ITA.” RI to the extent indicated below. 

(1) There will be only two categories of posts ‘‘non-selection 
posts" and "election posts". 

(2) Non-selection posts will be filed by promotion of the 
.seniormost suitable employees, the suitability being determined, by the 
authority competent to fill the posts on the basis of the records. l 

(3) Selection posts will be filled by a positive act of selection 
made with the help of selection Boards from among the staff eligible 
for selection, selection will be made on the basis, of merit as asse- 
ssed by the selection Board after examining the service records and 

- interviewing the eligible staff. 

(4) For the guidance of the selection ‘Boards, the weightage 
to be given to.the various factors influencing selection—should be 
as follows : 


a) Record of service € 20 per cent 
b) Seniority "ed 30 ,, , 
c) Professional ability and capacity to do the 

particular job x 20 ,, , 
d) Personality, address and leadership : iat 30. , , 


- 5) The names of the selected candidates will be placed on the.panel 
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in the order of merit. The approval list should be treated as confidential 
as hitherto, 

6) All posts in grades of Rs. 200-300 and above should be treated 
as selection posts, certain specific categories which involve supervision 
and a degree of personal responsibilities in. the grade Rs. 150-225 may 
also be. included in the list of selection posts with the prior approval of 
the Railway Board. Reference in connection with such categories should 
be sent to the Board immediately, so that tbis will not hold up promo- 
tions. In the case of running staff running allowances as represented by 
50 percent of basic pay should be added to the pay scale for classifying 
posts as ‘selection’. 


7) For'posts filed on all Railway basis, the selection Boards 
should consist of officer of not lower than junior Administrative rank. 


For other posts the selection Boards should consist of officers not below 
the Senior scale. 


8) If the competent authority does not accept the recommendations 
of the Selection Board, the case should be referred to the General Mana- 


ger for instructions, which may constitute a fresh Selection Board ata 
higher level. | 


The learned Judge in the trial court has also found on a consideration of 
the letters as mentioned hereinbefore, that thus there is no reason why 
the latter Circular of 1956 should not prevail so far as it goes, 
both having the same origin. He has farther held that in the Cir- 
cular of 1956 as quoted hereinbefore;*-no exception has been made 
with respect to selection posts and on the other haod, the purport of 
the said Circular is to protect those who had been serving fora good 
number of years in an officiating capacity ia a higher post and perhaps 
that too in view of the fact of their having acquired the experience of the 
higher post.even though they might not have been promoted after any 
formal selection or competitive test. The learned Judge in the trial 
court has further overruled the contention as mentioned hereinbefore 
since in the case of a non-selection post there is no question of selecting 
from amongst the eligible candidates by application of any competi- 
tive test. On sn interpretation of Rule 6(a) of the Manual he has 
further held that the said Rule makes it clear that non-selection posts 
would be filled up by promotion according to seniority and it is only 
when a selection post is concerned, that seniority may lose its priority 
and in case, the seniormost person fails in the test, he may have to 
go down, even though he might have officiated in the higher post 
for a long time and that is what is sought to be prevented by the 
1956 Cifcular apparently, in consideration of the hardship that might 
be caused to a person, who had been offieiating in higher post for a 
long time and also in view of the fact that he must have acquired working 
e 


^ 
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experience of the higher office by reason of his officiation therein for 
a good number of years. The learned Judge in the trial court has 
`of course overruled the contention of the respondents about the lack of 
statutory force and nature of the Circulars of 1953 and 1956 and has held 
that both the said Circulars have statutory force or a binding effect, 
‘when the Circulars in question have been issued by the Railway Board 
and the General Managers, they have acquired legal force even though 
they are not couched in the form of statutory instruments such as rules 
or regulations. Thus it bas been held by the learned Judge in the trial 
court tbat if, therefore, the conditions of service of Railway servants are 
. sought to be governed by Circulars issued by the Railway Board and 
addressed to the General Managers and the other appropriate authorities 
“who control the employees and are bound to act according to those Cir- 
culars, they would be capable of being enforced by an aggrieved emp- 
loyee and the fact that such Circulars are marked ‘confidential’ would 
not. take away such right of the employees. In view of the above, the 
learned Judge in the trial court made the Rule absolute holding further 
that the attempt of the respondents to enforee the said employee to ap- 
pear in the selection test after having-served in the higher post for 7 
years and thereafter to take disciplinary action against him for his failure 
to appear before the selection post, was contrary to Board’s Circular 
of 1956, which at the material time was in force. . . 
6. In Appeal No. 243 of 1971, the employees concerned. who are 
appellant petitioners (hereinafteš‘teferred to as the said appellants) were 
working as Tracers in the Offce of the District Engineer, Bridge Special, 
Howrah under the Chief Engineer, Eastern Railway, Fairlie Place, Cal- 
eutta. They were appointed on diverse dates in 1940 and 1944 in the office 
of the said Chief Engineer, first as Peons and then as Daftaries. They 
had in fact served as such for 18 years and thereafter promoted as Tra- 
cers in the scale of Rs. 110-2C0/- after a qualifying test beld on July 18, 
1959 by a specially constituted Board, They bave alleged that therea- 
fter, they were posted as Tracers at the open linein or about August 
1959, -by orders issued by the Chief Engineer, Eastern Railway. The 
said appellants have alleged that such appointments of theirs as Tra- 
cers, were made-pursuant to applications made by them in response to an 
advertisement for such post. On such appointment as Tracers, after being 
successful in thé test, the said appellant No. 2 was posted at Asansol but 
the said appellant No. I could not go to the place of posting at Asansol 
because of his illness. It appears from the records in this proceeding that 
subsequently the said appellant No. 2 made an application to the Chief 
Engineer, Eastern Railway, to the effect that he may be absorbed in the 
said post of a Tracer in the open line and it was also stated by him that he 
was rcady to undergo any suitability test for the purpose, if required. 


A 
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He was appointed as Tracer as a stop gap measure and such fact would 
be apparent and clear from the concerned letter of appointment. [tis also 
an admitted fact that the said appellants accepted such offer and were 
asked to appear in the examination for formation of panel of Tra- 
cers in the open line among the Class IV staff of the Chief Engineer’s Office. 
Against such direction, they preferred an appeal to the Chief Person- 
nel Officer and by order dated July 16,1966, it was directed that as the 
said appellants were not selected by a duly constituted Selection Board 
for the open line, their names were included in the list to appear before 
the Selection Board and as such they were asked to appear in the connected f 
examination. Still then, the said appellants made representations stating 
that in view of the faet that they had already been working on offieia- 
_ ting posts for more than 18 months and as such they should be deem- 
ed to have been confirmed and cannot be- called upon to appear again 
in the examination. Because the said appellants failed and neglected to 
appear in the examination for the necessary selection for formation of 
panel, they were reverted to their substantive posts. Against such order 
of revertion, the said appellants obtained the connected Civil Rule No. 
3160(W) of 1966. In their affidavit-in-opposition to the said Rule, the 
respondents therein have contended that the said appellants’ selection, 
if any, were made on the Construction Department and they were wo- 
rking in the Chief Bngineer’s office in the open line in the post of Tra- 
cers as stop gap arrangement and that would not give them any immu- 
nity to have any benefit or exceptions as bave been claimed and the 
more so when such appointment in the post of Tracers were made on 
stop gap basis and more particularly when in the appointment orders 
it had also been made clear. that they. would have no claim for future 
promotions. It has also been contended by the said respondents that 
the said appellant No, 2, when applying for appointment as afo- 
resaid stated that he was ready to undergo any suitability test. They 
have further contended that the selection of the said appellants in the 
Construction Branch was not recognised in open line as in that case 
the other persons in the-cadre on the said open line would be prejudi- 
ced. In view of the above, it has been contended that it was necessary 
for the said appellants, wbo were working on stop gap basis as Tracers 
in the opon line, to appear in the selection test. 

7. Inthe Rule, it was contended on bebalf of the said appellants 
that since they were appointed as officiating Tracers for more than 18 
months, the 18th months’ Rule as contained in ‘the Circular of May 21, 
1956 would apply and they could not be reverted without following the 
procedure as laid down therein. The learned Judge in the trial court, 
after relying on the unreported decision of Anil Kumar Sen, J. dated 
July.28,1970, in the case of (1) D. N. Modak v. Union. of -India-& Ors, 
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(Civil Rule No 56(W) of 1965), held that the said appellants, not having 
any right to the post of a Tracer their reversion on the grounds as no- 
ted hereinbefore, would not come within the provisions of the 18 months 
Circular; The learned Judge in the trial Court has further observed 
that the appellants, who did not appear in the open line selection test, 
were not entitled to be retained in the said post because of their refu- 
sel to appear in the examination and when admittedly,. others who 
appeared in the same, were successful. It has further been observed by 
the learned Judge in the tria] court that the said appellant. No 2 in 
his letter in question has specifically agreed to appear in the suitability test 
and after he was appointed, it would notlie in his mouth to say that 


he was not going to appear in the test because he madea statement . 


under a mistaken belief. On the findings as aforesaid, the said Rule 
was discharged. 


8. The principal point which has been agitated before us in these 
two appeals is as to whether the Respondent in the first appeal and the 
appellants in the second, are entitled to the benefits of the 18 months” 
Rule as laid down by the Railway Board in its Circular dated May 
21, 1956. 

9. Apart from the Circular dated May 21,1956 set out berein- 
before, the Circulars on which the learned Advocates placed reliance are 
quoted hereunder io seriatim as they would be relevant and material for 
the present purpose and for appreciating the arguments as advanced, on 
the construction and interpretation of the said 18 months, Rule :— 

GOVERNMENT OF INDIA 
MINISTRY OF RAILWAYS 
(RAILWAY BOARD) i 
No. E(D&A) 56-RG-6-17 Dated, New Delhi 31.7.58 
The General Mannger, 
All Indian Rlys & GLW & Ors. 
\ Sub: Reversion from officiating appointment-circumstances 
under which it attracts the provisions of Art. 311(2) of 
the Constitution. = 


1. No. E51 RG6-6 dt. 23.3.54 
2. No. E 52 RG6-12 dt, 16 12.54 
3. No. E 55 RG6-26 dt. 21.5.56 

Reference: Board's letter noted in the margin regarding the inter- 
pretation of Article 311(2) of the Constitution Consequent on a judg- 
ment recently delivered by the Supreme Court in the case of an em- 
ployee of the Northern Railway, copy enclosed, it has become necessary 
to clarify the ipipheatious and consequences of that Article of the 
Constitution. 
2. Article 311(2) prosides protection to Rly. servants among others, in 
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respect of dismissal or removal from service or rednction in rank. 
In affording such protection Art. 311 does not, in terms, say that the 
protection extends only to persons who are permanent members of the 
service or who hold permanent civil posts. To limit the operation of 
the proteotive provisions of this Article to these classes of persons 
will be to add qualifying: words to the Article which is not warranted. 
The pretection of this is thus available to both parmanent and temporary 
railway servants without distinction. 


The judgment reffered to earlier makes it clear that a termination 
of service brought about by the 'exercise of a contractual right or 
compulsory retirement in terms of a specific rule does not amount to the 
infliction of a punishment and, therefore, does pot attract Article 311 (2) 
In determining whether a servant, permanent or temporary, is due the 
Protection or not, it is necessary to determine whether he has a right 
to hold that post. In the absence of any special contract, the subs- 
tantive appointment to a permanent post gives the servant so appointed 
a right to hold the post until, under the rules, he attains the age of 
superannuation or is compulsorily retired after having put in the pres- 
cribed number of years of service, or the post is abolished. Having 
acquired the right his services cannot be terminated and he cannot be 
reduced in rank except by way of punishment for misconduct, negli- 
gence, inefficiency or any other disqualification. On the other hind, 
appointment to a permanent post in Govt. service, either on probation 
or on an Officiating basis, is terminable at any time under the ordinary 
law of master and servant, as the servant in question does not ac- 
quire any substantive right to the post, similarly appointment to a. tem- 
porary post may also be substantive or on probation or on an officiat- 
ing basis. In this case also, the servant so appointed acquires no right to 
the post and his service may be terminated at any time, except in one 
case namely, when the appointment to the temporary post is for a 
definite period. It follows that, in the case of a servant who has no 
right to a particular rank or post the termination of his service or his 
reduction from an officiating higher rank to his substantive lower 
rank will not ordinarily be a punishment. In case of doubt as to 
whether the particular reduction in question is by way of punishment, it 
is necessary to apply two tests (1) whether the servant had a right to 
hold the post or the rank and (2) whether he has been visited with evil 
consequences, ‘The first has been referred to earlier. The latter may be, 
for example, a reduction in pay to the employee, in his substantive rank 
or his being declared ineligible for future consideration for promotion. If 
the case in question satisfies either of. these two it tests, then must be 
held that the servant has been punished and the requirements of the 
rules and Article 311 must be complied with. 
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4. While Article- 311 (2) may not be attracted on reversion from 
an officiating post in certain circumstances as clarified above, administ- 


| Tatively, the staff are none the: less due some protection against such 
. reversion. In this connection, attention is invited to the Board's d.o. 


letter No. E—55/RG-6-26, dated 21.5.56 in which it was laid down 
that an officiating railway servant can be reverted on grounds of. unsati- 
sfactory performance and/or unsuitability in the first year of his officiating 
of if the period is extended by another 6 months witha warning—in 
the first 18 months but that thereafter reversion may only be made after 
observance of thé disciplinary procedure. ik 

5. The position. therefore, is that in law termination of permanent 
or temporary service brought about by the -exercise of a contractual right 
and termination of the appointment to a permanent or temporary post 
in Government service either on an officiating basis or on probation does 
not attract Article 311 (2) ; but in respect of officiating railway servants, 
who have already officiated for a period of 12 to 16 months, as mentioned 
is the Board's d.o, letter No. E55RG 6-26 dated 21.5 56, such reversion 
cannot administratively be made without the observance of the rdiscipinan. 
procedure. 

6.- A suitable -form for use in 'cases of reversion i from an officiating 
post is enclosed for information. à 

-DA:2 copies of judgment and form for use. 


; " Sd/-M.A. Qadeer, 
Director, Estbb. Rly. Board. 
Copy of Rly, Board's Confidl. letter No. E (D&A). 65-RG6-24 
dated 9.6.65 to GMs. All Indian Rlys. and others. 


Sub: Reversion on grounds of general unsuitability of -staff 
officiating jn a higher grade or post. - 


- In Sri N. Kamalakara Rao, Director Establishment’s d.o. No. E-55- 
RG-6-26 dated 21.5. 1956, it was, inter alia, stated that any person who 
is permitted ‘to continue- to officiate beyond 18 months cannot in 
future be reverted for unsatisfactory work without following the 
procedure prescribed in the Discipline and Appeal Rules. These ins- 
tructions were cancelled, vide Board's letter Nos. E (D&A) RG- 
6-5 dated 1.260 and 14.5.1960, thus permitting the reversion of an 
employee officiating in a higher post. On grounds of general unsuitability, 
at any time and not necessarily within a period of 18 months, without 
following the procedure prescribed in the Discipline and Appeal Rules. 

-2, The Board have reconsidered the matter and feel that it would 
not be correct to effect such reversions after prolonged officiating periods. 
They have, therefore, decided again that; in future, any person who 
is permitted to officiate beyond 18 months cannot be reverted for 
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unsatisfactory work without following the procedure prescribed in the 
Discipline and Appeal Rules. 


CALLS FOR IMMEDIATE 
(CONFIDENTIAL) 
: EASTERN RAILWAY 
No. E-308/Confdl. Vol. II : Cal. 26th June, 1965 

Sr. DHM/FA&CAO/ COPS/CME/ CE/CEE/CSEE/ COS:KG/CSO/ 
CMD/CE$8Cun)-38 Chowringhee, DS: HWH/SDAH/ASN/DHN/DRN. 
CAO (W) CCU; SW/KPA : DGME/LLH/JMP : ALL SPOS & APOS/ 
CCC. DES , LTH/JMP/KPA/DCCS : HLR/LTH/JMP : DEN: PD/MGS 
MSW : HWR. Law Officer, 38 Chowringhee, Vigilance Officer/ CCC, 
Enquiry Officer under CVO/CCC. l 

Re: D&A Rules-reversion on grounds of general unsuitability of 
staff officiating in a higher grade or post. 
It has now been decided by the Rly. Board that in future any person 
who is permited to officiate beyond 18 months cannot be reverted for 
unsatisfactory work without following the procedure prescribed in Dis- 
cipline and Appeal Rules Therefore, it is now very essential to assess the 
performanee of an officiating employee immediately after a period of six 
months officiating service and again 18 months and action taken to revert 
the employee if at the end of 12 months he is not considered fit. It is 
now, therefore, necessary that the instruction regarding periodical assess- 
ment of the performance of an officiating employee should be scrupulously 
carried out. In this connection attention is invited to this office confiden- 
tial circular No. AEA-410! dated 31.5.60 and d.o. No. E-308/C/ Confdl. 
Vol. I dated 19.5.1965. l 

In view of this decision of the Railway Board, the instruction con- 
tained in this office d o. letter No. E-308/C/Confdl. Vol II dated 18.6.1964 
to DSs, S, KPA and DCME$ (copy docketted to others) on 15.7.64 regard- 
ing obtaining prior approval of the head office for reversion of staff 
officiating in higher post for more than !8 months while no longer hold 
good and as such may be treated as cancelled. 

A copy of the Board's letter No E(D&A) 65-RG-6-24 dated 9.6.1965 
is enclosed for information and guidance. Board's d o. letter No. E-55-RG 
6-26 dated 21.5.1956 and their letters No. E7D&A)6 ORG-6-5 dated 

1.2.1960 & 14.560 were circulated under this office letter No. AE/4001 
dated 21.5.1956,33.60 and 25 6.60, respectively (copies conclosed for 
ready reference. 


" 


Sd/-Ilegible, 
for Chief Personnel Officer. 
Copy of Rly. Board's Confidential letter No. E(D&A) 65 RG6-24 
dated 15.1. 66 addressed to G. Ms All Indian Rlys & others. 
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Sub : Reversion on grounds of general unsuitability of staff officiat- 
,ing in a higher grade or post. 

Reference Board's letter of even number dated 9.6 65 wherein it has 
inter alia, been stated that, in future, any person who is permitted to 
officiate beyond 18 months cannot be reverted for unsatisfactory work 
without following the procedure prescribed in the Discipline & Appeal 
Rules. A question has been raised whether this safeguard applies to per- 
sons who are officiating on promotion as a stop gap measure and not 
after empanelment (in the case of selection posts) and after passing the 
suitability test (in the case of non-selection posts.) It is clarified that the 
safeguard applies to only those employees who have acquired a prescriptive 
right to the officiating posts by virtue of their ernpanelment or having been 
declared suitable by the competent authorities. It does notapply to 
those officiating on promotion asa stop gap measure and also to those 
cases where an employee duly selected, has to be reverted after a lapse 
of 18 months because of cancellation of Selection Board proceedings or 
due to a change in the panel position consequent to rectification of 
mistakes in seniority etc. 

(This disposes of Dy. C. P. O/S.E. Rly's d. o. No. BUSISOUME Pt. v dated 
30.9. 1965). 

Copy of Rly. Board's Ccnfidential letter No. E(D&A)- 65. RG-6-24 
dated 22,11.1966 to G. Ms. All Indian Rlys. and others. 

-Sub : Reversion on grounds of general unsuitability or staff officia- 
ting in higher grade or post: 

- Reference Board's letter of even number dated 9.6. 65 on the above 
subject laying down that any. person who is permitted to officiate beyond 
18 months cannot be reverted for unsatisfactory work without following 
the procedure prescribed in the D&A Rules. The Board have considered 
the matter further i» decided that while there should be no departure 
from the procedure laid in the letter referred to above, General Mana- 
gers may in very special circumstances revert an officiating employee in 
relaxation of the time limit ef 18 months, in exercise of their personal 
judgment. 

RAILWAY BOARD'S NO. E(NG) 1-69 CN 5/31 dt. 5. 2. 72 addre- 
ssed to the-General Managers, All Indian Railways and Ors. 

Sub: Confirmation of staff officiating in higher grades. 

In continuation of the instructions contained in letter of even num- 
ber dated 12.8.71 the Board desire that the cases of staff who have been 
promoted on a regular basis should be reviewed after completion of one 
year’s continuous officiating service, even if a permanent vacancy does not 
exist ; with a view to determining their suitability for retention in the grade 
The review should be completed early and a decision to continue the 
employee in the officiating post or revert him taken and implemented 
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within a period of 18 months of officiating service. Having followed this 
procedure, there should be no question of denying-the benefits of confirma- 
tion to an employee on completion of two years officiating service in a 
Clear-permanent vacancy for the reason that he is not fit for confirmation 

10. It has been submitted on behalf of the employees concerned in 
both the appeals that in view of the fact they have officiated and/or 
held and/or served in their respective posts from which they have been 
directed to be reverted, for more than [8 months, they have acquired a 
Status or a right to those posts on proper appreciation and application of 
the said 18 months Rule or in interpretation and application thereof and 
as such they cannot be reverted, even to their substantive posts, without 
following and except in accordance with the discipline Rules In fact it was 
submitted that such reversion was not only illegal and irregular but the 
same was against al! principles of natural justice and bad because such 
reversion was in fact and effect taken against them as a rusasure of puni- 
shment. It was further argaed that the fact that the employees concerned 
Were employed for a long time in their respective posts, negatived the. 
plea of stop gap arrangement in the matter of such appointment and as 
contended on behalf of the Railway administration. In fact relying on 
the Circulars as quoted hereinbefore and their evolution, it was argued 
that they in fact classified and explained the safeguards available to the 
Railway employees and furthermore extended them to a class of em- 
ployees, having giveu a prescriptive right to them. In fact relying on the 
case of (2) Parshottam Lal Dhingra v. Union of India, AIR 1958 SC 36, 
wherein it has been observed that the conditions of service of a 
Government servant appo nted to a post, permanent or temporary, 
are regulated by the terms of the contract of employment eapress or 
implied, and subject thereto, by the rules applicable to the members of the 
particular service, it was argued that since the said 18 months Rule go- 
verns or determines the terms of service and conditions of employment 
of the employees concerned, they would be entitled to the benefits of the 
same irrespective of the nature of employment, be it temporary or per- 
manent. It was also submitted relying on the decision of Anil Kumar 
Sen J. in the case of (3) Madhukar Raghunath Nafday v. Union of India 
& Ors., 78 CWN 408, that the Railway Board having framed the 18 
months Rule and having applied the same in respect of the Railway em- 
ployees, cannot deny its benefit to the employees concerned, as, such 
denial would lead to or result in unreasonable discrimination. 


11. The said 18 months’ Rule came up for consideration in various 
judgments of this Court and the interpretations as made are not uniform, 
The first of such determination was made,by D. Basu, J. in (4) the 
unreported decision dated February 1, 1969, in Civil Rule No, 519 (W) of 
1967, (Chandi Charan Dhar v. General Manager, Eastern Railway & ors.,). 


\ 
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In that case the petitioner was initially appointed as a Passenger Super- 
"visor, Class II in 1948 aid was confirmed in the said post in 1957. There- 
after, on March 5, 1969, he was appointed Investigating Inspector in the 
Vigilance Branch of the Railway Board and in 1967 he was reverted back 
to his substantive rank as Ticket Collector, Grade ‘A’. In the above 
Rule, he challenged the said order of reversion and contended that the 
order in the instant case was really an order of reduction made in violation 
of Article 311 (2) of the Constitution of India and principles of natural 
justice, apart from being malafide. It was algo argued that such reversion 
from the Vigilance Organisation to the substantive post after the petitioner 
had officiated in the former post for more than 18 months contravened 
the Railway Board’s notifications dated July 31, 1958 and June 27, 1965 
and particularly when the employee concerned had acquired aright to 
hold the post from which he had been removed or reverted and he has 
been visited with penal consequences. Such argument was sought to be 
based on the basis of the determination of the Supreme Court in the 
case of Parshottam Lal Dhingra-y. Union of India (supra). It was further 
argued on the basis of the Rules in question “and more particularly the 
protection as envisaged therein, that when an employee has officiated in 
a post for more than 18 months, he could not be reverted on the ground 


of unsatisfactory performance or unsuitability except after due observance 
of the disciplinary procedure. It was further urged that the reasonable 
. interpretation of the connected Rule should be that since the disciplinary 
procedure must be complied with in case of reversion after 18 months of 
officiating service on the ground of unsatisfactory work, the performance 
òf each officiating employee must be periodically assessed at the end of 
6 and 12 months, so that the need for such reversion after 18 months’ 
officiating service may seldom arise. The respondents in that case cont- 
ended that the said 18 months’ Rule has no application since the peti- 
tioner’s appointment to the Vigilance Organisation was a case of deputa- 
tion for a tenure and he was released from the said tenure post after 
completion of the period of tenure and be voluntarily accepted the tran- 
sfer back to his parent department. On the pleadings of the parties, the 
post of Vigilance Inspector was held to be tenure post and the petitioner 
was senton deputation. The learned Judge, on the construction of the 
said 18 months’ Rule held that (a) the periodical assessment would take 
place in respect of tenure posts also, so that the inefficient may be weeded- 
out even before the completion of 18 months, (b) resort to the disciplin- 
ary action must be had if the holder of a tenure post is sought to be sent 
back after his completion of 18 months but before he completes the 
tenure and (c) no formality would be required for transferring such officer 
back to bis parent department after he completes his tenure whether 
there is any allegation of inefficiency or not. The learned Judge accordingly 
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discharged the Rule holding further that as the post held by the 
petitioner in the Vigilance Organisation was on deputation fora tenure 
and that he was reverted at the end of such tenure, there was no violation 
of the provisions of Article 311 (2), 

12. The said 18 months’ Rule thereafter came for consideration in 
Civil Rule No, 1358 (W) of 1967 (Nageswar Singh v. General Manager, 
Lastern Railway & ors), The petitioner in that case was appointed as a 
Guard Grade ‘C’ in the pay scale of Rs. 80-170/- in July 1953. There- 
after, on December 1,1961, he was appointed to officiate as Vigilance Sub- 
Inspector in the grade of Rs. 205-280/- and then by an order dated Dece- 
mber 18, 1962, he was appointed to officiate as Vigilance Inspector in the 
scale of Rs, 250-380/-. Thereafter, by, an order, dated November 19, 
1965, the petitioner was transferred from the Vigilance Organisation to 
the department under the Divisional Superintendent, D.anapur and 
then by another order dated November 24, 1965, issued by the said Divi- 
sional Superintendent, he was posted as a Guard Grade ‘C’. In the com 
nected Rule the petitioner impeached the said order on various grounds. 
On the basis of the Circular of the Railway Board dated July 21, 1958, 
which prescribed the Rule to be followed in the case of reversion of 
Railway employees from officiating higher appointments to their substa- 
ntive posts, it was contended that the petitioner, who held the officiating 
post of Vigilance Inspector for more than 18 months could not be reverted 
to his substantive post, without following the disciplinary procedure and 
in every case of reversion after 18 months, whatever might be the reason 
or ground of such reversion, the- disciplinary procedure as laid down in 
the Railway Establishment Code must be followed, It was also contended 
that even in a case where the reversion order was made after 18 months, 
not on the ground of unsatisfactory service or unsuitability, the discipli- 
nary procedure would have to be followed, fading which the reversion 
order should be held to be unlawful and contrary to the Rules prescribed 
by the Railway Board. 

13.. B. C. Mitra, J. discharged the said Rule on September 
10,1969. On a consideration of the said Circular, dated July 21, 1958 and 
also the earlier one dated May 21, 1956, it has been held by the learned 
Judge that the disciplinary procedure in case of reversion aftera period 
of 18 months is required to be adopted and followed only in those 
cases where the reversion order is made on the ground of unsuitability 
or unsatisfactory performance and there is nothing in either of the 
Circulars to warrant a proposition that disciplinary procedure should 
be followed even in a case where the reversion order is made after 18 
months on administrative grounds other than unsatisfactory service or 
unsuitability. It has further been held that there is nothing in the connec- 
` ted Circular which requires that even in a case where reversion order 
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is made on the ground that the post held by the employee was a ten- 
ure one, with a fixed term and the reversion order has been made on 
the ground that the tenure has expired, that the disciplinary procedure 
will have to be followed. Nor is there anything in the Circular requiring 
that the disciplinary procedure should be followed in a case where the 
reversion order has been made because the post is abolished or in a case 
where the officiating higher post was being held in a leave vacancy and 
the employee on leave has reported back for duty. The Railway empl- 
yees on the basis of the Circular in question would not be entitled to 
claim that the disciplinary procedure should be followed even in cases 
where the reversion order has been made on the ground other than un- 
suitability or unsatisfactory performance. The Circulars clearly prescribe 
that where an employee, who was appointed to a higher post, has been 
found to be unsuitable or where his performance in the higher post has 
been found to be unsatisfactory, an order of reversion should not be 
made, if the employee bas held the higher appointment for 18 months 
or more, without following the procedure prescribed for disciplinary 
action, as such reversion on the ground of unsuitability or unsatisfactory 
service, would have the effect of attaching a stigma to the service re- 
cords of an employee and furthermore such a reversion, according to 
the Circulars, cannot be made without following the procedure peer 
ibed in the disciplinary action. 


14. Thereafter, tbe interpretation ofthe connected Rule came up 
for consideration in the case of D. N. Modak v. Union of India (supra) in 
connection with a reversion order dated December 5, 1964, passed by 
the Railway Administration in respect of the petitioner, who was appo- 
inted temporarily as a Tracer on a scale of Rs, 60-150/- since revised into 
Rs. 110-200/- in July 21,1958. The petitioner in that Rule, while hol- 
ding the post of Tracer, was promoted fortuitously on December 14,1960 
to the post of Draftsman in the revised scale of Rs. 205-280/-. There was 
an intermediate ‘post of Assistant Draftsman on the revised scale of Rs. 
150-240/- and it was specifically mentioned in the said fortuitous order 
of promotion to the petitioner to a post two ranks above the one he 
was holding, that such promotion was purely a temporary local arrang- 
ement made in the exigency ofthe work and that would not give him 
any right or claim for promotion in future. The petitioner was confi- 
rmed as a Tracer in 1963 and in 1964 he appeared in a suitability 
test for empanelment of candidates eligible for promotion from the 
substantive rank of Tracers to Assistant Draftsman. He failed in 
the test and the Railway Administration by order dated December 5,1964 
reverted him to his substantive rank of Tracer in the scale of Rs. 110- 
200/-. ‘In the Rule, the petitioner impeached the :aid order to be illegal 
and irregular, contending that he having officiated in the promotional 
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post of a Draftsman continuously for a period of about four years 
from December 14,1960, could not be reverted to the substantive rank 
except by way of penalty imposed ima proper disciplinary proceedings 
and the order in question not only reverted him to a lower post but made 
him junior to a number of co-employees, who were always junior to him 
as Tracers. The respondents contended that the petitioner did not hold 
any appointment which could confer any right on himtothe post of 
a Draftsman so that his reversion from the officiating post of Drafts- 
man becomes unauthorised in law. It was also contended that 
the petitioner was holding such post only in the exigencies of the 
administration and purely as local arrangement when he failed to qua- 
lify himself in the suitability test which could render him eligible even 
for promotion to an intermediate rank of an Assistant Draftsman 
and as such he had been rightly reverted from the officiating post of 
Draftsman. It was also contended that the petitioner was never made 
junior to others recruited after him in the cadre of Tracers and in fact 
there was no infringement in the rule of seniority. The question on the 
point at issue emanating from the Railway Board’s Circular dated 
May 21,1956 containing the said 18 months’ Rule, which provides that 
when an employee has officiated ina higher grade, his work should be 
adjudged preferably within a period of 12 months and in any event 
within 18 months in order to decide whether he should be retained in 
the said higher grade or not and if such evaluation is not made within 
18 months, the employee concerned viz, who has been allowed to 
officiate for more than 18 months cannot in future be reverted 
for unsatisfactory work without following the procedure prescribed 
in the Discipline and Appeal Rules, was considered by the learned 
Judge and on the facts of that case, agreeing with the determination 
made by B. C. Mitra, J. in the unreported decision dated September 10, 
1969 in Civil Rule No. 1358 (W) of 1973 aforesaid, discharged the Rule. 
The decision now under consideration in this appeal was also cited 
before the learned Judge and on facts, the said decision was found to 
be distinguishable. The learned Judge also expressed his doubts as to 
the correctness of the decision in view of the said determination in Na- 
‘geswar Singh's case (supra) and expressed his inclination to refer the 
matter to a Division Bench, if the facts were not distinguishable. The 
learned Judge discharged the Rule as he found that the petitioner was fort- 
uitously promoted to two ranks above the rank of Tracer then being 
held by him, He was not even confirmed as a Tracer when he was promoted 
as a Draftsman. He had not qualified himself either for the post of an 
Assistant Draftsman or that of a Draftsman and as he was called upon to 
officiate as a draftsman in the exigencies of the administration. The lea- 
rned Judge of course follcwed the determination in the said case of 
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Nageswar Singh to the effect that an employee having no right to the post 
his reversion would not come within the mischief of 18 months Rule. 

15. Then came the two determinations of Sabyasachi Mukharji, J. 
in the unreported decisions in the case of (6) Bhabatosh Roy v. Union 
of India & Ors , (Civil Rule No. 2907 (W) of 1966) dated November 17, 
1970. The learned Judge, agreed with the determinations in the cases of 
Nageswar Singh v. General Manager Eastern Railway & Ors. (supra) and 
D. N. Modak v. Union of India (supra). While making the said deter- 
mination, the learned Judge also made references to the determination of 
D. Basu J. as referred to hereinbefore and also to the decision of Assam 
High Court in the case of (7) Amar Nath Sur v. General Manager, North 
East Frontier Railway (Civil Rute No. 300 of 1968), since reported ia AIR 
1969, Assam 112, where it has been observed that even in a case where an 
order of reversion was innocuous, if it could be gathered that such order 
was passed because of the unsatisfactory nature of work of a person then 
the Circular would have application. On the facts of the case, the 
learned Judge, on a consideration and construction of the said 18 months" 
Rule has held that the purpose of the Circular is, firstly, to ensure that 
the individual who has been asked to officiate in a position in respect of 
which there is no impediment of his holding that position, should not 
be asked to go back from that position because of any unsatisfactory 
nature of his work beyond a certain point of time, otherwise it might 
seriously affect his other avenue of work and promotion and the other 
purpose is that an Administration, if it isto revert a person for unsatis- 
factory nature of work of a person, must be able to find out within 18 
months and cannot be allowed to prolong the matter, otherwise it might 
lead to favouritism and arbitrary attitude in the administrative superiors. 
It has further been observed that it is to fulfil the aforesaid purposes 
that the 18 months’ Rule was introduced and it has further, to be consi- 
dered in harmony of the Rules requiring apppointments and the proce- 
dure for filling up vacancies. l f 


16. Thereafter, such consideration of the said 18 months’ Rule 
came up again before Sabyasachi Mukharji, J. in the case of (8) Kanti 
Gupta v. Union of India & Ors., (Civil Rule No. 875 (W) of 1966) and by 
the unreported decision dated February 2, 1972, the Rule was discharged. 
Iu that case the petitioner was first appointed on September 27, 1947 as an 
Watchman in the Watch and Ward Department, East Indian Railway at 
Dhanbad which has thereafter been renamed as Railway Protection Force. 
The petitioner was confirmed on December 16, 1950 and then promoted 
to the post of Havildar on January 15, 1953 and subsequently confirmed 
as such with effect from May 3, 1956 by an order dated September 21, 
1956 in the pay scale of Rs. 40 to 60/-. Thereafter, on the initiation of a 
Vigilance Organisation, the petitioner along with others were transferred to 
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the same by an order dated May 14, 1956. In 1957 the said °Vigilance 
Organisation was transferred from the administrative control of the Chief 
Security Officer to that of the Senior Deputy General Manager and he 

continued in the said services till the issue of the impugned order dated May 
2, 1956, whereby he was transferred from the Vigilance Organisation to the 
Railway Protection Force. Apart from other grounds, it was submitted 
in the Rule that as the petitioner had held the rank of officiating Watcher 
in the Vigilance Organisation for more than 18 months in view of the 
Railway Board’s Circulars, which prevented reversion back on the ground 
of inefficiency after a period of 18 months, he could not be reverted back 
in the manner as it was done. .The submissions on the said 18 months 
Rule were negatived by the learned Judge, holding in the facts of the 
case that there was no violation of the 18 months Rule and the said 
Circular would not be applicable unless the reversion was on the ground 
of inefficiency and the more so when there was no reversion in the case. 

17. After this, the said 18 months Rule came up for consideration 
before Chittatosh Mookerjee, J. in the cases of (9) P. Satya Prosad Patnaik 
& Ors.. v. Deputy Chief Mechanical Engineer (Loco), South Eastern Rail- 
way & Ors., (Civil Rule Nos. 316-317 (W) of 1967) and in the case of (10) 
Purnendu Chandra Pal & Ors., v. Union of India & Ors., (Civil Rule No. 
7232.W) of 1968). In the first Rule, the petitioners were appointed as 
Cleaners in the scale of Rs. 70-80/- in South Eastern Railway. Initially, 
their appointments were as Diesel Cleaners and in July 1963 they were 
temporarily promoted as Diesel Drivers’ Assistants in the scale of Ra. 
100-130/-. They continued to work as such till, November 26, 1966, when 
an order was issued by the Divisional Personnel Officer, South Eastern 
Railway, whereby their seniority was interpolated with that of the cleaners 
of the Steam side. Consequent to that order, the petitioners along with 
others were directed to be reverted to the grade of Second Fireman. Amo- 
ngst other challenges, it was contended that such reversion of the petition- 
ers, who were promoted to officiate as Diesel Drivers’ Assistants beyond 18 
months, was in Violation of the 18 months Rule as incorporated by Rail- 
way Board's letter dated June 9, 1965. It was found by the learned 

. Judge that the petitioners were not reverted on the ground of their 
unsuitability or unsatisfactory work but their “reversion was for adminis- 
trative reason and: as a consequence of interpolation of the seniority of 
Diesel Cleaners officiating as Diesel Assistants with that of the cleaners 
on the Steam side and as such the Railway authorities were not required 
to follow the procedure prescribed in the Discipline and Appeal Rules 
before such reversion, since the petitioners did not acquire any right 
to hold the said higher post. In making such determination, the learned 
Judge referred to and followed the determinations in the cases of Nageswar 
Singh v. General Manager, Eastern Railway (supra), Bhabatosh Roy v. 
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Union of India (supra), D. N. Modak v. Union of India & Ors., (supra) and 
further noticed: that the learned Judges in their determinations in the cases of 
Bhabatosh Roy. v. Union of India (supra) and D.N. Modak v. Union of India 

- (supra), considered the determination of D. Basu, J. in the unreported 
decision now under consideration in this appeal but had followed the:deter- 
mination in the.case of Nageswar Singh v. General Manager, Eastern 
Railway (supra) on the question of the interpretation of the said 18 months’ 
Rule. ‘The effect and import of the said 18 months’ Rule as stated herein- 
before again came up for consideration before the said learned Judge 
in the case of: Purnendu Chandra Paul & Ors. v. Union of India & Ors. 
(supra) and in the ,unreported judgment dated November 26, 1973, no 

- view contrary to those as mentioned hereinbefore has been expressed by 
him. 

- 18. Inacase, where the petitioners were appointed substantively 
in the rank of.Shunters and had been officiating in tbe higher post of 
Train Clerks from time to time on fortuitous basis, tbe question of inter- 
pretation and applieation of the said 18 months? Rule came up for consi- 
deration before Anil Kumar Sen, J. in the case of (11) Shri H.D. Mukher- 
jee v. General Manager, Eastern Railway & ors., (Civil Rule No. 2548 (W) 
of 1971) and by his unreported judgment dated Janvary 3, 1974, his Lor- 
dship has dischargéd the Rule bolding tbat this Ceurt has repeatedly held 
that 18 months’ Rule is not available to appointments made on stop gap 
basis or under fortuitous circumstances. It has further been held that 
the said Rules will have to be given a barmonious construction. The 
said Rule was never enacted to supersede the rule which lays down that 
appointments to selection posts can be made only on selection, so that 
fortuitous appointments'for some time for cne reason or other cannot 
confer any right to the post witbout any selection. 

19. Thusexcepting tbe judgment under appeal and the decision 
in the case of M.R. Nafday v. Union of India & ors., (supra), the deter- 
minations of this court on the interpretation of the said 18 months’ 
Rule are more or less uniform and the determinations do rot accept the 
wide interpretation of the 18 months Rule as given in the judgment under 
appeal by D. Basu, J. The case of M.R. Nofday v. Union of India (supra) 
is, however, wholly distinguishable as there the reversion was on the 
ground of untatisfactory work contrary to the provisions of the Rule and 
not on any cther administrative ground or for any. other cogent reason 
justifying such reversion. 

20. We have discussed the vasious decisions of the Calcutta High 
Court on the poiot of the interpretation of the concerned Rule and before 
we come to our conclusions, we think we should refer to and di:cuss the 
other cases on the point as were cited at the Bar. 


21. In the case of (12) Pasupati Narayan Singha v. Union of India, 
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AIR 1971 Patna 18, it was contended that the impugned order not only 
reduced the petitioner in rank within the meaning of Article 311 (2) with- 
out complying with the necessary formalities but an officer junior to him 
has been promoted, affecting thereby his further prospect of promotion. 
The respondents not only challenged the said averments as baseless but 
also contended that the petitioner was merely holding the concerned post 
temporarily, on a stop gap basis and that he had ho other claim to hold 
the post by virtue of the impugaed order as issued in 1967, It was also 
submitted that the petitioner had been temporarily “put to officiate” in a 
grade carrying on a higher scale of pay, only as a matter of local measure, 
on a clear understanding that the promotion would not confer on him any 
claim in future over seniors and empanelled him and that his promotion, 
if any, was a local arrangement and as it might have continued for over 
three months, the General Manager's specific sanction had been obtained 
according to the rules, It was found iu that case that the petitioner was 
not admittedly empanelled. In the said determination after quoting the 
relevant circulars it has been held that since the petitioner was tempora- 
rily put to officiate in higher grade as a stop gap measure, no right could 
be conferred on him to claim preference in future over the seniors and 
for higher grades unless he was, duly selected. It has further been held 
that since the order of reversion was made to the substantive scale with- 
out any stigma, the same would not amount to reduction in rank by way 
of punishment and as such and also because of the fact that no statutory 
tight was conferred, it was held that Article 311 (2) had no application. 

22. The next case on which reliance was placed is the case of (13) 
Brajnath Rai v. Union of India and Anr., AIR 1976 SLR 295. In this case, 
the petitioner, who was found to hold the substantive rank of Assistant 
Loco Foreman, was temporarily promoted to officiate as a Junior Fuel 
Inspector and then similarly was further promoted to officiate 
Loco Inspector Safety. Later, he was reverted by an order dated April 
12, 1973, to the post of Assistant Loco Foreman, which he challenged on 
various grounds including the ground that such an order violated the 
18 months Rule. 


23. In support of his contentions, the petitioner not only referred 
to the various relevant circulars on the point but also relied on the deter- 
mination of this court in the case of Madhukar Raghunath Nagdey v. 
Union of India (supra). Reference was also made to the case of Amar 
Nath Sur v. General Manager, N.F. Railway & ors. (supra). The respon- 
dents on the otherhand contended that the determinations in the cases 
as mentioned above were distinguishable ou facts and in fact they have 
no application at all. It was also contended that the petitioner was 
officiating only as a tentative measure and furthermore his promotion, if 
aby, was purely on ad hoc and temporary basis, which would not confer 
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any claim of seniority over those who were seniors to him. As such 
also it was contended that those cases as ^mentioned above were not 
applicable. A reference was also made to the Bench decision of the Patna 
High Court in the case of Pasupati Narain Sinha v. Union of India (supra), 
where dealing with the provisions of Article 311 and the different Railway 
Circulars, which fell for consideration in the case of Madhukar Raghunath 
Nafdey v. Union of India (supra) and (7) the Assam case reported in AIR 
.1969 Assam 112, the petitioner therein had filed an application for an 
order that the order impeached and in so far as the same affected him 
should be quashed as he was reduced in rank within the meaning of Article 
311 (2) without complying with the provisions as required thereunder. 
In that case the authorities contended that since the employee was merely 
holding the post temporarily and on a stop gap basis, he had no claim to 
the post. Such contentions of the respondents were accepted and it was 
held that no legally enforcible right was created in favour of the petitioner 
and all the more so when there was no stigma attracted against him in 
the connected orders. This determination was made following the jud- 
gment of the Supreme Court in the case of Parshottam Lal Dhingra v. 
Union of India (supra) Following the determinations in the above 
cases and also another unreported deeision of the Patna High Court 
. dated December 14, 1971, in the case of (i4) Sashi Purna Barua v, Union 
of India (CWJC No. 1275 of 1969), the contentions of the respondents 
were accepted and it was held that the reversion was not in violation of 
Article 311 and the petitioner failed to establish that the impugned order 
was by way of punishment. 


24. As mentioned hereinbefore, the consideration of the 18 months 
` Rule came up before the Assam & Nagalaad High Court in the case of 
Amar Nath Sen v. General Manager, N. F. Railway & Ors. (supra). The 
petitioner in that case joined Railway service as an Assistant Engineer on 
February 16, 1942. Thereafter, he was confirmed in the post with effect 
from March 1, 1943 and then as District Engineer in the senior scale on 
January 15, 1968. After that, on April 7,1942 he was appointed to offici- 
ate as Deputy Engineer on North-East Frontier Railway and he joined the 
said post on May 22,1962. While holding the said post, the petitioner 
also held the tenure post of the Deputy General Manager of that Rail- 
way from September 16, 1964 to January 10,1967. On August 3,1968, 
| the petitioner received a memo signed by the Chief Personnel Officer on 
behalf of the General Manager with the approval of the Railway Board 
reverting him to the post of senior scale District Engineer. Considering 
the different circulars of the Railway Board on the 18 months’ Rule, the 
impugned order was set aside as violative of the Rule incorporated in such 
circulars. -It was observed that the Railway Board in their circulars 
definitely laid down that officers promoted to officiate beyond 18 months 


3976 (2) CLJ) General Manager Eastern Rly. v. Bibhuti Bhusan Roy 285 


should not be reverted ‘for unsatisfactory work without following the 
procedure laid down in the Discipline and Appeal Rules and this very 
salutory principle had not been laid down by the Railway Board only for 
the guidance of the General Managers and other officers below them but 
also for the Railway Board itself. Moreover the Board has the power to 
promote and demote and, therefore, the Board has the power to lay down 
the policy and the rules to exercise all those powers. 

25. On a construction of the several relavant Circulars in respect of 
the said 18 months Rule as quoted hereinbefore and on consideration 
of the determinations as mentioned above, we are of the view that in case 
of reversion after a point of 18 months, the disciplinary procedure is re- 
quired to be adopted and followed when the basis of the said order is 
unsuitability or unsatisfactory performance, Such disciplinary procedure 
is not required to be followed when the order of reversion after 18 months 
officiation is made on other administrative grounds which justify such 
action. There may be circumstances in which an employee, who though 
has officiated for more than 18 months, cannot be retained in his 
officiating appointment,e.g., where the tenure has lapsed, where the post is 
abolished or where the casual vacancy in which he had been offi- 
ciating ceased to exist either on the employee on leave coming back 
or an employee suspended or removed, is restored to service. It would 
be impossible retain the employee who had been officiating even if he 
had done so for more than 18 months and it would be irrational to 
think or hold that even in such cases the 18 months Rule would be a bar 
to reverting the employee concerned. Similarly the 18 months Rule 
presupposes an employee, who is entitled to claim benefits of this Rule 
was promoted to officiate ina regular manner and in accordance with 
Rules so there is no other impediment to his confirmation except unsu- 
itability or unsatisfactory character of his performance. The Rule im- 
poses a time limit within which an employee promoted against a sub- 
stantive vacancy in a regular manner can be reverted on the ground of 
unsuitability and not beyond that. It is like arule which limits the 
period of probation and prescribes that on expiry thereof the employee 
becomes automatically confirmed. Necessarily, therefore, employees who 
have not the eligibility or who have not undergone the test or selection 
-under the rules for such promotion but have fortuitously been promo- 
ted, cannot come within the purview of these circulars firstly because 
their promotion being fortuitous may come to end at any moment 
and secondly because these circulars cannot be so construed as to 
override other rules prescribing eligibility or requirements of a 
valid promotion. Ordinarily the employces cannot claim that disciplinary 
procedure will have to be followed in cases where the reversion order 
from an officiating post has been made on the ground of unsuitability 
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or unsatisfactorily velforindnos when an employee, who has beem 
appointed toa higher post has been found to be unsuitable or when 
or where his performance in the said post has been found to be unsatis- 
factory, an order of reversion cannot bemade, if he has held the said 
post for more than 18 months or more, without following the procedure 
meantfor disciplinary action because of the above Rule and such rev- 
ersion on the ground of unsuitability or unsatisfactorily services would 
have the effect of attaching a stigma to his service record and further more 
such a reversion cannot be made without following the procedure pre- 
scribed for disciplinary action as enjoined by the Rules incorporated in the 
circulars, When an employee has no right to the post, his reversion would 
not come within the provisions of 18 months Rule. We are also of the 
view that the relevant circulars must not only be construed within their 
own ambit but-they must be considered and construed in harmony of 
the Rules requiring appointments and the procedure for filling 
up vacancies, The circulars should not be construed to mean that © 


_reversion in any event cannot be mádeor take place. Reversion car 


certainly be made subject to the exceptions as mentioned hereinbefore 
or for administrative exigencies justifying the reversion. The object and 
purpose of the concerned Rule has been found in the case of Bhabatosh 
Roy v. Union of India & Ors., (supra), to be to ensure that the individual 
who has been asked to Officiate in a position in respect of which there 
is no impediment to his holding that position, should not be asked to 
go back from that position because of any unsatisfactory nature of his 
work beyond a certain point of time, otherwise it might seriously affe- 
ct his other avenue of work and promotion and also for the other pur- 
pose that if the administration wants to revert an employee for "unsati- 
sfactory nature of work, they must be able to find out within 18 months 
and should not be—allowed to prolong the matter, otherwise the same 
may lead to favouritism and arbitrariness in the administration. But 
there is no doubt that the said 18 months Rule has no application to 
appointments made on stop grap bssis or in fortuitous circumstances. For- 
tuitous appointments some time for one reason or other will not, confer 
any right to the post. That this is the true import and intention behind 
the circular dated May 21, 1956, and the ciculars reaffirming that circu- 
lar is borne out by the subsequent circular dated January 15, 1966 
referred to hereinbefore. The latter circular clarifies the former circulars 
but does not amend them so that what was made clear by the clarifica- 
tion was also inberent in the Rule as originally made. 


26. It was argued relying on the détermination of the Supreme 
“Court that public orders, publicly made, in exercise of statutory authority 
cannot be construed in the light of explanations subsequently given by the 
officer making the order of what he meant, orof what was in his mind, 
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or what he intended to do and furthermore public orders made 
by public authorities are meant to have public effect and are inten- 
ded to affect the acts and conduct of those to whom they are 
addressed and must be construed objectively with reference to the language 
used in the order itself in the case of (15) Commissioner of Police, Bombay 
v. Gordhandas Bhanji, AIR 1952 SC 18, that the impugned Rule should be 
interpreted- not with reference to the circular of 1966. We find no merit 
in this contention. It is nota case of interpolation of an unambiguous 
order in the light of subsequent explanation. Here what we find to be the 
true import and implication of a Rule 1s well supported by a subsequent 
clarification of the Rule itself. 


27. The decision of the Supreme- Court in the case of (16) G. S. 
Ramaswamy v. I. G. Police, AIR 1966 SC 175, where the provisions of 
Rules 401 and 486 of the Hyderabad District Police Manual came up for 
consideration well supports the conclusions we have arrived at as it has been 
held in that case that the mere fact that a Sub-Inspector’s name was put 
on the eligibility list does not give him any indefeasible right to promotion. 
Further, the fact that he is actually promoted, temporarily or on officia- 
ing basis ‘does not give him any right to continuance even during the two 
‘years’ promotion and he is liable to be reverted at any time even during 
those two years if bis work is found unsatisfactory. In that case the 
contention of the petitioners that they had right under the eligibility test 
for promotion or that after they had actually been promoted, they had a 
right to continue in the post in question, was negatived, and it was held 
that the fact that the petitioners worked for more than two years in tho 
connected post did not automatically confirm them to those posts. The 
aforesaid determination of the Supreme Court, according to us is more 
akin to the determination to be made in the facts of the present case and 
as such we would prefer to follow the same. The fact that a Govern- 
ment Servant has no legal right to be promoted to a higher post altho- 
ugh he had a right to increments in a time scale applicable to the post 
that he held on the date of transfer on deputaion on which he hada 
lien, is supported from tbe determination of the Supreme Courtin the 
case of (17) State of Mysore v. M.H. Bellary, AIR 1965 SC 868. We 
feel that the determinations which we are making is also supported by 
the observations of the Supreme Court made in the above cases. It may 
` be true, as observed by the Supreme Court in the cases of (18) The Divisi- 
onal Personnel Officer, Southern Railway, Mysore v. S. Raghavendrachur, 
AIR 1966 SC 1529 and Parshettam Lal Dhingra v. Union of India (supra), 
that even an officiating Government Servant may be reverted to his origi- 
nal rank by way of punishment attracting Article 311 (2) of the Consti- 
tution in such cases. Therefore, tn given cases, the procedure as prescri- 
bed under the Railway Discipline and Appeal Rules may haveto be 
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followed, if the reversions amounts to punishment under the provisions 
of the 18 months rule. But such is not the case here. Though much 
reliance was placed by the learned Advocate for the appellant on the ob- 
servations of the Supreme Court in the case of (19) C. Channabasara & 
ors. V. State of Mysore & ors. AIR 1965 SC 1293 and particularly to the 
‘following effect :— l 
“It is very unfortunate that these persons should be uprooted after 
they had been appointed but if equality and equal protection before 
the law have any meaning and if our public institutions are to inspite 
that confidence which is expected of them we would be failing ia our 
duty if we do not, even at the eost of considerable inconvenience to 
Government. and the selected candidates do the right thing. If any 
blame for the inconvenience 1s to be placed it certainly cannot be pla- 
ced upon the petitioning candidates, the candidates whom this order 
displaces or this Court.” - 
We think that those observations have no application to the facts of this 
case, | 

28, Thus applying the tests as we have indicated above, we are of 
the view that the learned Judge in the trial court was in error in holding 
that the order of reversion in the case of Bibhuti Bhusan Roy was illegal 
being violative of the 18 months Rule incorporated in the Circular dated 
May 21,1956, and as such, we allow the connected appeal being F.M.A 
No 37 of 1968 and set aside the determination as made by D. Basu, J. 
Consequenty the said Civil Rule No. 927(W) of 1963 is discharged. 

29. So far the other appeal being F.M.A. No. 243 of 1971 is conce- 
rned, we think no interference is called for on the admitted facts of the 
case. The appellants there were laying claim to selection posts they were 
holding without being selected therefor under the 18 months Rule which 
they are not entitled to in law. Moreover, the petitioner No. 2 in the 
connected Rule admittedly made an application for appointment wherein 
he of bis own stated that he was ready and willing to undergo any suitabi- 
lity test to sustain his appointment to the selection post and he cannot 
now veer round to elaim otherwise. The petitioners, who were working 
as Tracers on stop gap basis in the open line without being selected for 
the same, were required to appear in the selection test. We hold that the 
learned Judge in the trial Court was right and justified in holding, follow- 
ing the determination in a similar case in D. N; Modak v. Union of India 
(supra) and the other case of Nageswar Singh v. General Manager, Eas- 
tern Railway (supra) that the petitioners having no right to the post of 
Tracers their reversion would not come within the mischief of the connected 
rule, We are not in a position to accept the contention of the appellants 
that their qualifying in the test for the construction should be treated as 
qualifying in selection test in the openlinc and as such they must be 
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deemed to have been promoted in a regular manner. That was not a sele- 
ction test as enjoined by the rules, Moreover, obviously that was a 
limited test for appointments in the Construction which the eligible can- 
dida tes in the open line may not have opted not being a part of the re- 
gular avenue óf promotion and all of them may not have been even 
called for either. We are, therefore, of the view that the petitioners not 
having appeared in the open line selection test, were not entitled to be re- 
tained in their promotional posts superseding the claim of selected 
candidates. In the above view of the matter, F.M.A. 243 of 1971 should 
also be dismissed and the determination made by the learned Judge in the 
trial court in Civil Rule No. 3160 (W) of 1968 should be affirmed. 

30. Thus on the findings as above, F.M.A. 37 of 1968 is allowed 
and F.M.A, 243 of 1971 is dismissed. There will however be no order 
for costs in either of the appeals. Stay of operation of the order in 
F.M.A. 243 of 1971, as prayed for, is refused. 2 j 

Sen, J.: I agree. i 

PRO. —À 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Tarun Kumar Basu 
l Decision: September 2, 1976 
Sachi Nath Ghosh & Ors. wets ...Petitioners 
Versus f 
West Bengal Board of Secondary Education & Ors. — ...Respondents* 


West Bengal Board of Secondary Education Act (V of 1963), Sec. 
28(2)—Powers and duties of President—Exercise of Board's powers in 
emergency—Requisite conditions under—Non-compliance of such condi- 
tions—Effect —Emergenoy— Declaration of—Is it a routine procedure ?— 
Order of supersession of managing committeo by the President— Challenge to 
validity ef Presidential] Order—Speaking order— Interpretation. 

Rules for Management of Recognised Non-Government Institutions 
(Aided and Unaided) Rales 1969—Rule 8(1)—Board’s power to supersede 
managing committee— Conditions to be complied with prior to making the 
order— Reasonable opportunity to present committee’s case—Priaciples of 
natural justice — Personal hearing, where to be given—Disclosure of report of 
D.P.I, if relied upon—Interpretation. 


“A show cause notice was issued at the instance of by the West Bengal Board 
of Secondary Education to the members of a duly constituted managing committee of 
School at Diamond Harbour. By this notice the members of the committee were called 
upon to show cause why the committee should not’be superseded. Along with the said 
notice, a charge sheet was also sent to the membera of the committee. Nine members 
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M 


290 Sachi Nath Ghosh v. W.B. Board of Secondary Educa. [1976 (2) CLJ 


of, the committee replied to the said charges. The crucial point stressed in their rep-. 
lies was that most of the charges related toa period when the present committee 
was. not in charge of the management of the schoo! and as such, the present committee 
Ought not to -be beld responsible for- the alleged charges. Moreover according to 
them the charges levelled againet them were rather vague and uninteligible. These 
contentions apart, the members of the committee requested the Board-to giye them a 
hearing. Admittedly, there was no further communication from the Board and no 
bearing was granted to the committee. Instead, an intimation was sent to be Head- 
. master of the school to the effect that the President of the Board had superseded ` 
the present committee and appointed an Ad-hoc committee for discharging the functions- . 
of the Managing Committee. This Presidential order superseding of the committeo : 
was challenged in awrit application and a Rule was issued thereon. : 

The first ground of challenge made,out is that the President has made the order 
in clear breach of the provisions of Rule 8(1) of the 1969 Rules, In otherwords, it is 
contended that Rulé "8(1) which embodies statutorily tbe principles of natural justice, 
has been violated in the present case, The second ground of attack levelled against 
the said order by the petitioners is that the impugned order shows clearly that the Pre- 
sident has made the order in exercise of his powers conferred on him by section 28 (2) of 
the West Bengal Board of Secondary Education. Act 1963. read with Rule 8 of the 
1969 Rules but without substantially complying with the essential requirements 
of the said section and thereby the President-has committed an error which’ is ap- 
parent on the face of the record. 

HELD: It is well settled that. the determination of the question. 
what.is a reasonable opportunity, is. entirely dependent on- the facts and 
circumstances of each case; Repeatedly, the courts have "held that the 
rules of natural justice cannot be reduced to a rigid formula or a-strait 
Jacket. That being the legal position, the question for determination in 
the instant case, is whether the: managing ‘committee Was given. a reason- 

_ able opportunity of stating its case prior to the passing of the order super- 
sedding the committee. 

lt is not in dispute as a. proposition of law, that the rules of natural 
justice do ‘not require that a personal hearing must be given in every case. 

In the background of the present case and without intending to lay dewn 
any general proposition as to the right of “personal hearing, it may be stated 
‘that in'the facts and circumstances of the instant case, by denying a personal 
hearing the managing Committee had, in effect, been denied a reasonable 
opportunity of stating its case. That being so, the imipugned order was made 

` by the President in contravention of Rule 8(1) of the 1969 Rules. 

"The impugned order shows ex facie that the President of the Board 
has relied upon a report'of the Director of Public Instruction, West Bengal. 
It also appears from the record that the members. of the Committee were 
at no stage given, any opportunity of looking into the contents of the said ` 
report nor of rebutting the same. It is however well. settled that, it 
any material is relied on behind the back of a party in arriving at a finding 

- the said procedure would be contrary to the rules of natural justice, which 
are embodied in the proviso to Rule 8(1) of the Rules. That being so, the 
Mio order is made in contravention of Rule 8(1) of the Rules. 


4 
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On the face of the order it appears that the President of the Board 
made the order of supersession by invoking Section 28(2) of the West Bengal 
Board of Secondary Education Act 1963 read with Rule 8 of the 1969 Rules. 
Section 28(2) clearly empowers the President of the Board to exercise all 
the powers of the Board subject to certain conditions. The first condition 
is that there must be an emergency. The second condition is that the 
President must not act contrary to any decision of the Board. The third 
condition is that he must report to the Board as soon as possible after any 
action is taken. The fourth condition is that he must state the reasons in 
his report as to why he had exercised the powers of the Board under seetion 
28(2) of the Act. So far as the present case is concerned, neither the con- 
ditions precedent for exercise of powers under sections 28(2) of the Act nor 
the conditions subsequent have been fulfilled. Consequently the impugned 
order is invalid. 

A bare statement in the-order that ‘prompt action is required’ does not 
constitute an emergency justifying Presidential action under section 28(2) 
of the Act. Incidentally it may be mentioned that the powers under ` section 
28 (2) are not intended to be a substitute for a routine procedure. 


Apart from the fact that the recital in the impugned order that the 
Managing Committee of the School is not functioning properly is a mere 
repetition of what is contained in: Rule 8 of the 1969 Rules, it can at 
best, be taken to be a conclusion or an inference, what are the grounds on the 
basis of which such a conclusion was arrived at or an inference drawn by 
the President of the Board is not to be found either in the impugned order 
or in the records. That being so, the order of supersession is bad because 
no reason has been given in support erah 

Cases referred to: 

(1) Khem Chand y. Union of India, AIR 1958 SC 300 
(2) Fedco (Py Ltd. v. S. N. Bilgrami, AIR 1960 SC 415 
(3) Harl Prasad Singh v. Commissioner of Income-tax, W. B., AIR 
1972 Cal 27 
(4) Sarat Chandra Mal v. President, West: Bengal Board of Secondary 
_ Education, an unreported decision in C. R. no. 5629 (w) of 1972 
dated 25.9.73 
(5) Lilabati Kangilal v. Administrator, (1966) 71 CWN 216 
(6) Adwaitya Kumar Maity v. President, W. B. Board of Secondary 
Education, (1967) 71 CWN 396 
Kashi Kanta Moitra and Amal Kumar Basu Chowdhury... for the petitioners 


Binod Bihari Giri... 2n ...for Respondent no. 13 
Bimal Kumar Datta.. -  ,..for Respondents 1 to 3 
P. K. Sen Gupta and Dwijendra Nath Lahiri ... for Respondents 4 and 3 


Noni Coomar Chakrabarti and Abdur Bahama s 
...for the Respt. Adhoc Committee. 
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The judgment of the Court was as follows: 
This is an application by the Secretary and certain other members 
‘of the Managing Committee of Karanjali B.K. Institution in the Diamond 
Harbour Sab-Division in 24 Parganas. The achoo! is an aided multipur- 
‘pose. School. 
` 2. Prior to the i issue of this Rule, a guardian of one of the students 
moved this Court under Article 226 of the Constitution of India for an 
appointment of an Administrator.or an Ad hoc Committee by the West 
Bengal Board :of Secondary Education on the ground that the life of the 
Managing Committee had expired. A, Rule was issued by P. K. Banerjee, 
‘J. in CR Case. No. 497 (W) of 1973. 
: 3. The aforesaid Civil Rule . was. disposed of on the 25th May, ` 
1973 by Banerjee, J. with a direction. to hold the election of the Mana- 
ging Committee within three months. Banerjee, J. appointed two Advo- 
“cates of this Court; tò conduct, the election.. . The time was thereafter 
exténded by another three months. The reconstitution ‘of the Managing 
Committee was made ^on ‘the, 18th, November, 1973. Thereafter the 
departmental nominee was placed on the 22nd. June, 1974 ‘end. the Com- 
mittee began to function. 

. , 4... Thereafter a notice was received By the individual members of 
„the Managing Committee dated Sth December, 1975 from the West 
Bengal Board of Secondary Education (hereinafter referred to as the 
Board). By the said notice, the members s were asked to show cause why 
the Managing Committee should not be superseded in terms of Rule 8 
of the Rules for Management of Recognised Non-Government Institutions 
(Aided and Unaided), 1969 (hereinafter referred to. as the Rules), and `` 
seven days time was given to reply the notice. The Charges on which the 
Managing Committee was proposed to be superseded were-as follows :— 

“1. One Sri „Manabendra Nath Ghese (since dismissed from. 

, Services) was. appointed by the Secretary as an Assistant teacher of the 

school with effect from 2.4.69 sud his appointment was-approved 

“by the MC on 10.8.69 though the Secretary and the Headmaster were 
z ; fully : aware of the fact that Sri M. Ghose was ‘then i in service Fin the 

- Eastern Rly. till 5.5.70. 

2. During 1974-75 paddy field measuring 22. 56 acres of land 
(school property) were cultivated and the total levy. of 71.36 quin- 
2 of paddy was estimated. by the Block Develoment Officer, Kulpi 

-L sThe price of 71 36 quintals of paddy is Rs. 5350/- @ Rs. 75/- per 
. “-quintal,. but the Secretary deposited only Ra. 597-80 to the Schoo] 

< funds and there by misappropriated Rs. 4, 752-20. i 

. The Secretary has aeiappropelsted about Rs. 30,000/-- as the | sale 
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3. The milk cow, buffallows and (School property) were sold 
out in 1971-72 without any reasonable grounds. 

4. No tenders were invited in respect of selling of fish and no 
proper accounts have been maintained. 

5. The Secretary used to keep Govt. grants with him for days 
and weeks together instead of disbursing the same. Teaching and 
non-teaching staff are not allowed to pat the dates under their resp- 
ective signatures in the acquittance register to facilitate this mal- 
practice. 

6. OneSm. Malabaika Ghose (relative of the Secretary) though 
aot a bonafide student of the institution was allowed to appear at 
the H.S. Examination 1972 as a regular student of the School. 

7. The Secretary was convicted ina Court Case No. 085 of 
1964 (State v. Sachinath Ghose) ufs 6(1) BH Act in the Court of the 
Magistrate (Ist class) Diamond Harbour and sentenced by the lear- 
ned Court." 


. 5. Replies were sent to the above notice by nine members of the 
Managing Committee. The reply has been set out in Annexure ‘D’ 
to the petition. The main point stressed in the reply was that most of 
the charges contained in the notice to show cause related toa period 
when the present Managing Commitee was not in existence. Con- 
sequently, it was contended that the New Committee could 
not be held responsible for those allegations. One paragraph 
of the reply is material and may be quoted. “It is further submitted 
that the grounds alleged areall extraneous and irrelevant and no alle- 
gation is made against the members of the Managing Commitee as such 
of which the SI of Schools is the most important member. Further the 
allegations are very vague and the Managing Committee desires to be 
heard before the Board, if necessary through a lawyer.” 

6. Admittedly there was no further communication from the Board 
and no hearing was given to any member of the Managing Committee, 
On the 22nd January, 1976 a communication was sent to the Headmas- 
ter of the school stating that the President of the Board has passed 
an order on the 17th January, 1976 superseding the Managing Committee 
and appointing an Ad-hoc Committee in its place. The order of the presi- 
dent whieh was set out in the communication is as follows :— 


“The DPI, West Bengal, had sent a report to the Board on the 
affairs of Karanjali B.K. Institution, P.O Karanjali, 24-Parganas, 
with the recommendation for supersession of the Managing Comm!- 
ttee of the School and appointment of an ad-hoc Committee in its 
place. On the basis of the said report the members of the Managing 

- Committee of the School were directed to show cause why in view 
of the grounds stated in the notice it should not be deemed that the 
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Managing Committee of the School had not been functioning pro- 
perly and why the said Committee should not be superseded and an 
Administrator/Ad-hoc Committee appointed in its place to exercise 
the powers and perform the duties of the Managing Committee. Nine 
members of the Managing Committee have submitted their explanations, 
No reply from other members of the Managing Committee has been 
received. Presumbly they have no explanation to offer in the matter. 
Considering all the facts and circumstances including the explana- 
tions submitted by the members of the Committee Iam decidedly of 
the opinion that the Managing Committee of the said school has 
not been functioning properly. Prompt action is thus called for. 

In the emergency arising out of the situation, I, President, West ' 
Bengal Board of Secondary Education, in exercise of the powers 
vested in me under Section 28(2) of the West Bengal Board of Seco- 
ndary Education Act, 1963 read with Rule 8 of the Rules for 
Management of Recognised Non-Governmet Institutions (Aided & 
Unaided) 1969 as amended supersede the Managing Committee of 
Karanjali B. K. Institution 24-parganas and appoint an Ad-hoc 
Committee as recommended by the DPI, West Bengal with the follow- 
ing personnel :” . - 

7. Itis this order of supersession of the Managing Committee of 
the School, which is challenged before me in this application. 


8. Mr. Kashi Kanta Moitra, learned Advocate appearing on behalf 
of the petitioners challenged the order on various grounds. His first 
contention was that the impugned order was in violation of Rule 8(1) of 
the Rules. My attention was drawn to the faet that not only was the 
show cause memo issued under Rule 8(1) of the Rules but also the im- 
pugned order by the President of the Board has been passed under Section 
28(2) of the Act read with Rule 8(1) of the Rules. There is one another 
aspect of this argument to which I shall advert later on but the 
present contention that we are concerned with is that Rule 8 (1) embodies 
statutorily the principles of natural justice which has been violated in the 
present case. In order to appreciate this contention it will be necessary 
to set out Rule 8(1) of the Rules which are as follows :— 


Rule 8 —Power of Board to approve and supersede Committee :— 

(1) The constitution of a Committee shall be subject to the approval 
of the Board and the Board shall have the power to supersede a 
Committee that has, in its opinion, not been functioning properly and 
to appoint an Administrator to exercise the Bowne and perform the 
functions of the Committee : 


Provided that before superseding a Committee under this rule the 
Board shall have due regard to-the report of the Director and shall 
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- afford a reasonable opportunity to the Committee to present its case 
before the Board.” ; 

9. The main argument of Mr. Moitra centered around the crucial 
expression in the Rule which have been quoted above is “reasonable 
opportunity to the Committee to present its case", Reference was made 
in this connection to several decisions. The first decision referred to was 
the case of (1) Khem Chand v. Union of India, reported in AIR 1958 
Supreme Court 300 on the question as to what would amount reasonable 
opportunity within the meaniog of Article 311(2) of the Constitution of 
india. Reference was also made to the decision of (2) Fedco- (P) Ltd. 
and another. v. S. N. Bilgrami, reported in AIR 1960 Supreme Court 
415. Paragraphs 8 and 9 of the Report deal with the question of reasonab'e 
opportunity to a licensee of being heard under the Imports (Control) 
Order 1955. 

10. Ihave merely noticed the cases mentioned above briefly and do 
not propose to discuss’ them in detail. This is because it is well settled 
by now that what is a reasonable opportunity would depend on the facts 
and circumstances of each case, It has repeatedly been held that rules 
of natural justice cannot be reduced to a rigid formula or a strait 
jacket. That being so, what has to be examined is, having regard to the 
facts and circumstances of the present case, was the Managing Committee 
of the School given a reasonable opportunity of stating its case before 
the impugned order of supersession was passed? The main grievance 
made by Mr. Moitra before this Court was that the Managing Committee 
should have been given a hearing by the Board in the present case 

11. .Mr. Noni Coomar Chakrabarti, learned Acvocate appearing on 
behalf of the members of the Ad-hoc Committee appinted by the Board co- 
ntended before me that personal hearing could not be claimed as a matter 
of right. He referred to various decisions on this point including the case 
of (3) Hariprasad Singh v. Commissioners of Income Tax, West Bengal 
and others, reported in AIR 1972 Calcutta 27 in support of this proposi- 
tion. This aspect of the matter need not be probed further because it 
cannot be disputed, in my view, asa proposition of law that rules of 
natural justice do not require that a personal hearing must be given 1n 
every case. 

12. That being the legal position, let us now turn to the facta of 
“the present case. With regard to the charges which were levelled against 
the Managing Committee in the notice to show cause it was not disputed 
even by Mr. Chakrabarti or Mr. Bimal Kumar Da ta, learned Advo- 
' cate for the Board that except for charges 2,4 and 5 the rest of the 
charges had nothing whatsoever to do with the present Managing Commi- 
ttee which was constituted in the year 1974. In other words, certain 
charges were being levelled against the Managing. Committee which 


so 
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indisputably this committee had nothing to do with as they related to 2 
period prior to its existence. 

13. Charge No. 2 which I have setout above is to the effect that the 
Secretary sold a certain quantity of paddy which was the subject matter 
of levy by the Block Development Officer, Kulpi-t and misappropriated 
most of the sale proceeds. In the reply to the notice it was specifically 
stated that although in the draft levy rotl 71.30 quintals of paddy was 
sought to be levied from the school, on investigation, the Requiring 
Authority exempted the school from the levy altogether. The school 
however yoluntarily sold its entire produets of paddy and the price was 
duly accounted for the school records. 

14. My attention was drawn in this connection to a document 
which is an extract from the Order Sheet of the Block Development Officer, 
Kulpi and which is Annexure ‘B’ to the petition. Fhe order is in the 
following terms :— 


"EXTRACT FROM THE ORDER SHEET 
Office of the Block Development Officer, Kulpi 
Levy on Producer . Year—1974-75 
Secretary Karanjali B. K. Institution 
Karanjali 24-Parganas 
Date 30.12.74 - 
As per Draft Levy Roll he was asked to sell 71.36 quintals of 
paddy as levy against 22.56 acres lands 
The petitioner was exempted from Levy. The petitioner is willing 
to sell the entire produce voluntarily to the Government. 
Date 20.1.75 
The entire Produce of the Institution concern was 5.59 qutl. as 
stated by the petitioner. 
The petitioner appeared before me and found that he has actually 
sold the above quantity voluntarily to the Government. 
Sd/-Illegible 
12.12.75 
Extn. Officer, Social Education 
Seal Kulpi Dev. Block 24-parganas' 


15. This document, which I was told on instructions by Mr. Moi- 
tra is signed by a member of the Ad-hoc Committee of the -School ap- 


z- -pointed by the Board, clearly and convincingly substantiates the case of 
“the Managing Committee that the School, was exempted from the levy. 


Hence the charge of misappropriation as contained in charge no. 2 is 
palpably erroneous. If a hearing was granted to the Managing 
Committee as demanded by it, it would have been able to produce this 
document and perhaps convince the Board that this charge must fail. 


1 
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. Chakraborti argued that the members of the Committee could have ann- 
exed this document to their reply. Undoubtedly they might have done 
so, but they were under no obligation to do.so. Since they were demanding 
. the hearing they might have thought that such benang would be given 
where they could - produce this, document. 


“16. In this background, and without intending: to lay item any 
general proposition 8$ to the right of personal hearing, I am of the opi- 
nion that, in the facts and circumstances of ‘this case, by reason- of 
denial.of.a personal hearing the Managing Committeo has been denied a 
reasonable opportunity of stating its case.- That being so, the impugned 
order must be held.to be in contravention of Rule 8(1) of the Rules. This 
contention on behalf of the petitioner therefore succeeds. j 

17. Another aspect of the same question of reasonable opportunity 
of stating its case was canvassed before me and may be briefly dealt 
with. It was pointed out that the opening sentence of the order of the 
. President of the Board dated the 17th January, 1976 which is impugned in 
. the present case, mentioned that the Director of Public Instruction, West 
- Bengal, had sent a Report to the Board on the affairs of the School recom- 
-mending the supersession of the Managing Committee and itis on the 
basis of- this recommendation that the impugned order was passed. Ad- 
mittedly, no copy of this Report of the DPI, West Bengal, was ' furnished 
to the members of the Committee at any stage. Mr. Moitra submitted 
that this amounted to denial of a reasonable acies to the Commi- 
ttee of stating its case. 


: 18. In my view, this contention of Mr. Moitra should-also succeed. 
The order of supersession shows-ex facie that the President of the Board 
was clearly relying on the report of the D.P.I., W. B. The members of the 
Managing Committee were at no stage given any opportunity of looking 
into the contents'of the report nor of rebutting the same. Itis well se- 
ttled that if any material is relied on behind the back of a party in arriv- 
ing at a finding such a procedure would be contrary to the rules of na- 
tural justice, whieh are embodied in the Proviso to Rule 8(1) of the Rules. 
That being-so, it must be held that the impugned order is in contravengan 
of Rule 8(1) of the Rules on this ground also. 

19. The next branch of Mr. Moitra’s argument centered around 
the fact that the President of the Board had passed the impugned order 
under Section 28 (2) of the Act read with Rule 8 of the Rules. 

Section 28(2) of the Act reads as follows : 

“The President may, in any emergency, exercise any of the powers 

of the Board provided however that he shall not act contrary to any 

- decision of the Board, and shall, as soon thereafter as may be, re- 

port to the Board the action taken by him together with reasons 
therefor.” 


Ei 
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_, 20 This Section 28(2) clearly empowers the President to exercise 
All. ‘the powers’ of the Board subject to certain: conditions, The- first 
“coridition i is that there müst b be: an emergency. The second condition is ‘that 
“thé President must not ‘act contrary to any ‘decision of ihe Board: The 
‘third condition” is that he must report to the Board ab soon às possible 2 
after the action taken. The fourth -condition' is that he must ‘state -the 
‘Feasons: in his report: as to why be exercised ane powers - of. the. Board `` 
" urider- Section 28(2). of. the Act. E Sa =i, Loa 0.4 : 

SR tate oe oA ` PORC Oe 

21. k was ‘submitted.by, Mr. Moitra. di: none ef the. conditions 
` with which the powers of the President under . Section. 28(2) . of . the . Act 
are hedged,- has been fulfilled. in the present case. . First of all: it wae 
submitted that tbere-was no emergency in the présent casó «justifying: su- 
"persession by “ie President and not’ by thé Board.. It is curious to note 
that thé. notice to show cause, part of which I have set out. above,. was 
‘sent. by. the Secretary:of the Board and not by. the President. .Undoub- 
tedly,..when there is aniemergency; the President can; by virtue. of Sec- 
tion 28(2) -of the- Act exercise the powers vested in the Board under Rule 
. sS ofthe Rules which would include the exercise of. the entire gamut of 
-n “powers starting from the issue of the notice to show cause and ending 
"with the passing of.the final order. At the. time of the hearing, the entire 
‘records. of the, Board. with: regard to the impugned order of süpersession 
were, produced .before me. Mr. Bimal - Dutt, learned’ Advocate appear- 
ing on behalf ofthe Board, was entirely unable to show anything from the 
records as to why this curious dicotomy `of the Secretary of the Board . 
issuing the notice to show cause and the- President of the Board: passing j 
the torder of supersession was introduced in the present case. Mr. Moitra 
justifiably, commented.that since the notice to show eause was -issued by 
the Board and not by the President, it is to be presumed | that -when the 
‘notice Was, issued on the Sth December, 1975 there. was no emergency justi- 
t fying actioni. by the President under. ‘Section 28(2) of.the Act. It was sub- 
„mitted that, between 5th December, 1975 when the notice was issued and — 
the. 17th January, 1976 when the order of supersession was passed, .by the 
President nothing. happened which: could be said to be in the nature of an 
emergency. Asi have said the recorda of the Board are entirely silent- on 
this aspect of the matter. There is- nothing in the record to. show as toat 
“what stage.the President decided to take up the matter and passed the 
‘impugned order. There? was no . record in the file as to-the existence of 
an emergency with regard ‘to the: affairs‘of this ‘School: It may be also 
notéd that there is nothing in the’ record to show that the: President had 
sent any report -to-the' Board | subsequent | to the order-of supersession or 
had recorded any reésons fof -his action as _Teghired: by Section 28(2) of 
‘the Act. - E i 
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22, My attention was drawn in this connection to an unreported 
decision of this Court in the case of (4) Sarat. Chandra Mal and others 
v. The President West Bengal Board of Secondary Education: (C. Re No 
5629 (w) of 1972) in which the judgment was delivered by A. K. Sen, J. 
on the 25th September, 1973. Reference was made to a portion of the 
judgment which is set out herein below : 

“So far as the last point raised by Mr. Mukherjee is concerned 
it must be said that on the facts of the present case the President 
could not have bonafide relied on Section 28 (2) of the Act and invoke 
his emergency powers. No case of emergency had been made out. 
The question of approval was pending with the Board: since end of 
1970. 1t has rightly been pointed out by Mr. Mukherjee that between 
December 20, 1971 and June 13, 1972 the Board itself had met thrice 
in February, March and, May 1972. and as such there would have 
been no difficulty in placing the matter before the Board. To invoke 

. the power under Section 28 (2) as has been done was to convert the 
said provision as a routine procedure not intended by the legislature. 
Iam in an agreement with Mr. Mukherjee that on the facts of the 
present ease exercise of powers under Section 28 (2) was not bonafide.” 

23. Learned Advocates on behalf. of the Board and of the Ad-hoc 
Committee relied on a sentence in the order of. supersession which says 
“prompt action is thus called for" and a part of a sentence which says 
“in the emergency arising out ofthe situation", 

24. In my opinion; a mere statement that prompt action is requi- 
red does not constitute an emergency justifying action by tbe President 
under Section 28 (2) of the Act. It must be remembered that one of the 
charges was that the Secretary has misappropriated about Rs. 30,000/- 
as the sale.proceeds of paddy. during the last ten years. Ifsuchan action 
of the Secretary, assuming it is true, constitutes mismanagement justifying 
supersession then it has been going on for ten, years. In that context, 
it is extremely difficult if not impossible: to say what facts superve- 
ned to convert the situation into one of emergency justifying action, 
by the President. As Ihave already said, the records are conspicuous 
by their silence on this aspect of the matter. I^am in respectful 
agreement with the observations of A.K. Sen, J. in the unreported case 
mentioned above that this power under Section 28 (2) of the Actis not 
intended to be a substitute for the: routine procedure. This contention 
on behalf of the petitioner therefore that the neither conditions precedent 
for the exercise of power under Section 28 (2) of the Act nor the condi- 
tions subsequent thereto have been fulfilled in the present case must be 
accepted. Consequently, the impugned order must be held to be invalid 
onthis ground also. : 

25. Before I leave this aspect of the matter I must point out that 
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HM a specie Amid has bien nines in the petition that there was 
no emergency justifying the’ action by the President of the. Board, there 
_ is no affidavit by the President of the Board dealing with that ‘allegation. 
Even assuming, for the-.sake of argument, that the satisfaction of 
the President’ of the Board regarding the emergency may-be a matter of 
subjective. satisfaction, “there is: nothing before -me to show that the 
' President was so satisfied apart from certain “averments of an Assistant 
pore: of the Board'im his - affidavit. 


- 26. “My attention was drawn in-this connection ee Mr. “Chakrabarti 
to a’ decision-of- this’ Cout in^ the-case of (5)*\-Lilabati Kanjilal v. ‘The 
Administrator, Nasra Girls’. High School and others reported in 71 CWN 
‘216 and another decision inthe case of (6) Adwaitya Kr. Maity and others 
v.^the ‘President, West? Bengal Board of ` Secondary. ‘Education and others 
reported in-71 CWN -396.. In the "later case D. Basu, J. held that there 
is no ‘duty of hearing or any- quasi-judicial duty cast on the Board in. 
'case/of süpersession. . But as pointed out by Mr. Moitra- both the above 
cases turned on a construction of a Rule 6 of ‘the Old Rules relating 
-to: "supersession which did. not: contain the. expression “‘reasonable opp- 
ortunity of stating its case". These cases are Mu ; clearly distin- 
: 'guishable on this: ground. ^ ^ 
" 27,. The next argument at Mr. Moitra ` was that the impugned | 
-order`is-bad as it did not give any ‘feason in support thereof. All that 
‘the order says is that the “the Managing Committee of the said school 
has not been functioning properly”. According to Mr. Moitra, -this is 
. merely a | recital. of the language of Rule 8 and does not constitute 
“the reason'for the : order.. In my. view, ‘this argument: is also sound and 
should succéed. Apait:from the fact that the recital’ that the ‘Managing 
“Committee of the School is not functioning properly isa mere repetition - 
of what is contained: in Rule 8, itcan at best be called a conclusion or 
inference. What are the grounds--on the basis of which “this” conclusion - 
or inference was arrived at by the President: is not to be found either in 
“the order or in the. records; . That PEDEM so,- ‘the order. must be held to be 
bad'on that ground also: 
“28: -That disposes of all the contentions raised in the instant case, 
` 29. In the result, this application sueceeds and the Rule is made 
absolute. There will be a Writ in -the nature of Certiorary quashing the. 
impugned order of. supersession datéd 17th January, 1975 which is ' contai- 
ned in the communication which is annexure “F” to the -petition and a ` 
Writ in the nature of Mandamus directing the respondents to forbear from: 
giving effect théreto-in &ny- manner whatsoever. The respondents will 
' however be at liberty to proceed according to law. - E - 
30. There will be no order as to. costs. ' DS 
P. R.. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before.Mr. Justice Sachindra Kumar Bhattacharyya and Mr. Justice 
am x Arun Kumar Janah l 
dex ` Decision 2 August 12,1976 
Balai Chandra Hazra... -— ...Deft- Appellant 
^^ Versus 
Shewdharl Jadav.. m ...PIff- Respondent* 


West Bengal Pabe Tenancy Act (12 of 1956), Sec. 13(1)(f)— 
Ejectment on ground of reasonable requirement Test to be applied iu 


determining reasonable requirement of owner-— Landlord— Interpretation. 

Prior to amendment, clause (f) of Section 13(1) of the West Bengal Premises 
Tenancy Act 1956, was on identical terms . with clause (h) of Seetion 12(1) of the West 
Bengal Premises Rent Control (Temporary Provisions) Act 1950 In clause (h) 
of scction 12(1) of the 1950 Aot, there was an explanation which required the Court 
in determining the reasonableness of requirement of the landlord for purposes of 
building or rebuilding to have regard to the comparative public benefit by extending 
or diminishing accommodation and for determimng the reasonableness of requirement 
of accommodation the court was to have regard to the comparative advantages or 
disadvantages of the landlord or the person for whose.benefit the premises were held and 
of the tenant. This guideline „was for the Court so that it might take into consideration 
tlie comparative advantage or ‘disadvantage of both the landlord and the tenant in 
determining the reasonableness of the requirement of the landlord for his occupation 
bas been deleted from clause (f) of Section 13(1) of the 1956 Act as it stood before 
the amendment. Consequently,- these considerations which were imperative for the 
Court to consider jn determining the reasonableness of the requirement whether for the 
purpose of rebuilding or for the purpose of occupation is no longer in the Statute 
and the court is therefore free to consider the - reasonableness of the requirement 10 
clause (D [now clauses (f) and (ff)] without adverting to the comparative advantage 
or disadvantage of the tenant or the landlord. The legislature advisedly dropped the 
explanation occuring in Section 12(1) (b) of the 1950 Act at the time of re-introducing 
section 13(1){f) of the 1956 Act on substantially identical terms and it appears that 
it is no longer. the legislative intent to test the reasonableness of the requirement of 
the landlord on the touchstone of the tenant's advantage or disadvantage. 

“The expression ‘reasonably required’ in clause (ff) of Section 13(1) by the 1956 
Act has not been.défined in the Act. The requirement postulated by the legislature 
must be reasonable requirement of the landlord for his own occupation if he is the 
Owner......... by which it must be taken to mean that the landlord requires it for the 
purpose of his own occupation. Such a requirement in order to be reasonable must 
have some relation -to the actual need of that person for such kind of occupation 
and the test must relate to the standard of requirement of a reasonable man 
under circumstances accurring in the particular case and not to his mere wish or 
caprice. Judged by that consideration, ‘the plaintiff's requirement has to be tested in 
the light of the requirement ofa reasonable man with a family similar to that of the 
plaintiff. Therefore the inconvenience that might be caused to the tenant should not 
be relevant for determining the question of plaintifi’s reasonable requirement, which 
signifies not merely a desire on the part of the landlord but he is further requited to 
establish that there “is an clement of need, besides making out that he was not in 
possession of a reasonably suitable accommodation already. 


*Letters Patent Appeal i ho. 184 of 1974 arising out of S.A. no. 1162 of 1967 


a 
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Cases referred to : 
(I) B. Banerjee v. Anita Pan, AIR 1975 SC 1146 : (1975) 1 SCC 166 
. (2) Shanbaggakannu y. Mathu Bhattar, AIR 1971 SC 2468 
(3) Bimalendu Bhusan Das v. Firm Mitra & Ghose, AIR 1973 Cal 525 
Sachindra Chandra Das Gupta and Tapan Kumar Sen Gupta... — 
Ses vo for. the appellant 
Manindra Nath Ghose and Jamini Kumar Banerjee ss . for the respondent. 

The judgment of the. Court was as follows : : 

Bhattacharyya, J.: This appeal by.the defendant under Clause 15 
of the Letters Patent .is directed against the judgment and decree passed 
by, M.M. Dutta, J. in Second Appeal No. 1162 of 1967. affirming . the 
‘decision of the’ Courts below decreeing - the plaintiff's suit | for ejectment 
against the defendant. 

` 2. The suit out of which this appeal arises was for. eviction of 
a monthly tenant-at-will upon service of notice to quit on the ground of 
reasonable requirement. : z 

3. The plaintiff's case, in brief, is that the defendant - appellant 
has been in occupation of two rooms, ' kitchen and bath, in the ground 
floor -of Premises no. 16/1A, Ram Ratan Bose Lane, Shyambazar at a 
rental of Rs, 37/- per month payable according to English Calendar which 
was purchased ‘by the plaintiff with the tenants inthe premises. There 
were two other tenants, one in the first floor and another in the second 
floor and the plaintiff filed three'suits of ejectment against three tenants 
.separately., The plaintiff alleged. that he was living in a rented house with 
his family and. dependants and the accommodation therein. was wholly 
insufficient. The plaintiff accordingly purchased the suit "premises for 
better accommodation alleging that he reasonably requiréd: the. same ` 
for his own use and occupation and thereafter caused a notice to quit 
to be served on the defendant-appellant requiring him to quit and vacate 
the disputed premises with effect.from a certain date, butas the defe- 
ndant- failed and neglected to comply, the instant suit was instituted. : 

4. The defendant contested the suit raising various objections but 
in so far as the instant appeal is concerned, the defendant-appellant dis- 
puted the reasonableness of the plaintiff’s requirement and further con- 
tended ‘that the plaintiff was already in possession of a reasonably 
suitable accommodation ard as such was not entitled to a decree for 
ejectment. No other point was pressed in this appeal. : 

5. Thelearned Munsif ona consideration of the ^ evidence adduced 
in this case found.in favour of the plaintiff and decreed the suit. 

6. On appeal by the defendant the learned Additional District 
Judge, 5th Court, Alipore, agreed with the learned Munsif that the 
plaintiff has been able to establish his case of reasonable requirement 

/ f 
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of the suit premises for his use and occupation and accordingly dismissed 
the appeal.. 


7. The defendant thereupon preferred a second appeal to thia 
Court. In the said appeal, the defendant prayed for adducing certain 
additional evidence and further contended that the requirement of the 
plaintiff stood satisfied as he has already recovered possession of four 
TOOms.in the suit premises and constructed two other rooms on the top 
floor. It was further contended on behalf of the plaintiff that the suit having 
been instituted within a period of three years of the acquisition of land- 
lord’s interest by the plaintiff, was hit by the provisions of sub-section 
(3A) introduced in the West Bengal Premises Tanancy Act, 1956 (to be 
hereinafter referred to as the Act) by the West Bengal Premises Tena- 
ncy (Second Amendment) Act, 1969. All these contentions were overr- 
uled by the learned Judge, who agreed with the Courts below on the 
question of reasonable requirement of the plaintiff. In that view of the 
matter, the learned Judge dismissed the appeal and affirmed the judg- 
ment and decree passed by the Courts below. Hence, this appeal with 
special leave. i 


8. Whilst this appeal was pending in this Court the Supreme 
‘Court in the case of (1) B. Banerjee v. Anita Pan reported in AIR 1975 
- SC. 1146 held that section 13 of the West Bengal Premises Tenancy 

(Amendment) Act, being Act 34 of 1969 read with section 4 of the Amen- 
ding Act shall have effect in respect of suits, including appeals, pending 
at the commencement of the Act and the courts were bound to give effect 
thereto in pending actions, regardless of isolated anomalies and indivi- 
dual hardships. By section 4 of the Amending Act, clause (f) of sub- 
section (1) of section 13 of the Original Act was substituted by two new 
clauses (f) and (ff) and sub-section (3A) was introduced in the Statute Book f 
prohibiting for a period of three years from the date of acquisition of a 
property, suits by new acquirers of landlord’s interest in the premises, for 
recovery of possession on any of the grounds mentioned in clauses (f) 
and (ff). The Supreme Court further pointed out that as the plaintiff 
landlord did not seek eviction on the ground mentioned in amended cla- 
use (ff), the suit should have been dismissed on account of the omnibus 
inhibition on-recovery of possession contained in section 13 of the Act, 
but in working out the ‘mechanics of this subsequently impceed ban and 
in order to give effect to the amendment, the Supreme Court permitted 
the parties therein to file fresh pleadings setting out the grounds under 
the amended clauses if they so wished. Accorcingly, the plaintiff was 
permitted to amend the plaint in the instant appeal and the defendant 
also filed an additional written statement, which were accepted and fresh 
issues, arising fiom tke fresh pleadings were framed by usin the follow- 
ing terms :— 


Y 
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1. Is the premises in disputé reasonably reqùired by the plaintiff- 
respondent for his own occupation and for the occupation of the mem- 
bers of his family ? . 


2.. Is the plaintiff-respondent in possession of. any reasonably 
` suitable accommodation 7 $ 
9. Mr. Dasgupta, the learned Adyocate appearing for- the appar: 
Jant seeks to assail - the. decision of the courts below mainly on three 
grounds. ; Tt is contended in. the first place that the reasonableness | of the 
requirement. of the landlord. in the context of. the subsequent pleadings 
stands | self-condemned inasmuch as in the initial - pleading, the res- 
_pondent-landlord set out a case for requirement. of. 18 persons, 
which could not be established in evidence for more than 11. persons, 
but at the -time when the additional pleadings were filed in this . court, 
` pursuant to the decision of the Supreme Court in the case of. B. Banerjee 
v. Anita Pan (Supra) the landlord opened his mouth too wide and .set 
out a case for requirement-of 35 persons. This tailored, requirement, 
according to Mr. Dasgupta, saw the light of the day only after the 
Supreme Court decision became, known in or about June, 1975 and the 
landlord’s requirement as such, was. malafide and motivated. “In the 
next place, Mr. Dasgupta contended that- even if the ‘reasonableness of 
the requirement of the landlord is accepted, he has patently failed to’ 
establish that he was not in possession. ofa reasonably suitable accom- 
modation already. On the contrary, Mr. Dasgupta contends that the 
existing. accommodation available to the landlord at Premises nos. 16/1A, 
Ram Ratan Bose Lane Shyambazar and. 2/1A, | Bhupen ; ` Bose Avenue, . 
Shyampukur is not only reasonably suitable but more than satisfies the 
requirements of the plaintiff on the basis of the case originally | made out 
in. the plaint. Mr. Ghose the learned. Advocate appearing. on behalf 
of the respondent landlord, on the other hand, contended that the reaso- 
nable requirement of the landlord can never be static and during. the 
-12 years that the suit and the appeal are pênding, this requirement: of the 
landlord increased .severalfold as the family has grown and the business 
of the plaintiff has expanded, . with the result he now has to cater : 
to the requirements ofa larger. number of persons . daily, e apart 
“from the members of his own family. In the mext place, - . Ghose 
contended that the appellant not. having taken or canvassed. any ground 
in the second appeal , that the existing accommodation available to. the 
plaintiff.at that date was sufficient to satisfy. his requirement and was 
also reasonably, suitable the appellant. cannot now. be permitted to 
contend that the accommodation available at Bhupen Bose Avenue pre- 
mises, in which, the plaintiff had a precarious stake being, a bharatia 
under a thika tenant in respect of a mutkotha. Mr. Ghose further 
contended that this being a Letters Patent appealthe appellant cannot: 
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be permitted to increase its scope then he would have been entitled 
to in a second appeal. 


10. To take up Mr. Ghose's last objection first, it is to be pointed 
out that ordinarily in an appeal under clause 15 of the Letters Patent a 
point whether involving a question of law or on fact cannot be allowed 
to be agitated when that point was never taken, in the courts below or 
even in the second appeal before the High Courtatany earlier stage. 
We need refer only to one case in this connectioo, namely the case of 
(2) Shanbaggakannu v. Muthu Bhattar and another, reported in AIR 1971 
SC 2468, but in the said appeal the Supreme Court pointed out that the 
question for consideration would be otherwise, if fresh pleadings are put 
in and the other party is granted a proper opportunity to meet such a 
case, In the instant case the plaint pursuant to the decision of the 
Supreme Court in the case of B. Banerjee v. Anita Pan (Supra) had been 
allowed to be ameaded by us and in our view, it would now be open to 
both parties to canvass those points that arise out of those fresh issues, 
even though those may not have been taken up at any earlier stage 
of the present proceeding including the second appeal in this Court. 

11. Let us now examine the contention put forward by Mr. Das- 
gupta in so far as the reasonableness of the requirement of the plaintiff 
and the availability of a suitable accommodation by him is coaceraed. 
Before we advert to the evidence adduced in this case it will be necessary 
to dispose of a point of law canvassed by Mr. Dasgupta in this connec- 
tion, Mr. Dasgupta contends that the reasonableness of the requirement 
of the landlord under section 13 (1) of the Act is not merely subjeetive, 
but also objective and should be ascertained by the courtasa ground 
for eviction of the tenant not only by emphasizing the benefits to the 
landlord by way of his financial gain or convenience to his business, but 
by weighing his genuine or real requirement with the inconvenience that 
the tenant will suffer by his eviction. In support, Mr. Dasgupta relied 
on the decision of a learned single Judge of this Court in the case of 
(3) Bimalendu Bhusan Das v. Firm Mitra and Ghose, reported in AIR 1973 
"Cal 525. Applying the above standard, the learned single Judge in the 
above-cited case came to the conclusion that the requirement of the 
landlord was not reasonable one. This decision, in our view, cannot be 
regarded as correct. 

12. Clause (f) of section 13 (1) of the 1956 Act as it stood 
before the amendment was on identical terms with the provisions of 
clause (h) of section 12 (1) of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950, which is the forerunner of the 1956 
Act. In elause (h) of section 12(1) of the 1950 Act, there was an 
explanation which required the court in determiaing the reasonableness 
of requirement of the landlord for purposes of building or rebuilding to 
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have regard to the comparative public benefit by extending or diminishing 
accommodation and for determinirg the reasonableness of requirement 
of accommodation the court was to have regard to the comparative advan- 
tage or disadvantage of the. landlord or the person for whose benefit 
the premises were held and of the tenants. This guideline which 
enjoined on the court to take into consideration the comparative 
advantage or disadvantsge of both the landlord and the tenant 
in determining the -reasonableness of the requirement of the landlord 
for his occupation bas been deleted from clause (f) of section 13(1) 
of the 1956 ° Act as it stood before the amendment, Conse- 
quently, these considerations which were imperative for the court to 
consider in determining the reasonableness of requirement whether for the 
purpose of building or re-building or for the purpose of occupation is no 
longer in the statute and the Courts are, therefore, free to consider the 
reasonableness of the requirement in clause (f) now clauses (f) and (ff) 
without adverting to the comparative advantage or disadvantage .of the 
tenant or the landlord. The legislature advisedly dropped the explanation 
occurring in clause (h) of section 12(1) of’ the old Act at the time of re- 
introducing clause (f) of section 13(1) of the new Act on substantially 
identical terms and it appears to us that it is no longer the legislative intent 
to test the reasonableness of the requirement of the landlord on the 
touchstone ef the tenant's advantage or dis-advantage. The decision of 
the learned single Judge in the case of Bimalendu Bhusan'Das failed to 
take into consideration this material change in the provision of aration 
5 (1) (f) of the 1996 Act. 


13. The expression ‘reasonably requirde’ in clause (ff) has not been 
defined in the Act. The requirement postulated by the legislature must 
be reasonable requirement of the landlord for his own cccupation if he 
is the owner......... by which it must be taken to mean that the landlord 
requires it for the purposes of his occupation. Such a requirement in order 
to be reasonable must have some relation to the actual need of that person 
for.such kind of occupation and the test, in our view, must relate to the 
. Standard of requirement of a reasonable man under circumstances 
occurring ‘in the particular case and not to bis wish or caprice 
. Judged by that consideration the plaintiff's requirement has to be tested in 
the light of the requirement of a reasonable man with a family similar to 
that of the plaintiff. "We, therefore, do not think that the inconvenience 
caused to the tenant should play any paftin our consideration, although 
the landlord is bound to prove the reasonableness of his requirement, 
which signifies not merely.a desire on the part of the landlord but he is 
further required to establish that there is an element of need, besides 
making out that he was not in possession of a reasonably suitable acco- 
mmodation already. 
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14. The examination of the evidence adduced by the parties in this 
case both at the trial stage and ia this Court would undoubtedly show 
that the case as originally made Out by the plaintiff in the plaint and 
ia his evidence in the trial court his uadergone substantial change. Ad- 
mittedly, the plaintiff purchased the premises in suit on October 1,1963 
with the appellant and two other tenants in occupation of the suit promi- 
ses. In 1964 he filed three suits for ejectment against the three tenants 
and obtained three decrees for eviction on the ground of reasonable requ- 
irement in each case. The premises contains six rooms, two in each floor 
besides kitchen, bath, privy and other amenities, — At the time when the 
premises was purchased, the plaintiff with a part of his family and some em- 
ployees were putting up in a matkotha at 2/1A, Bhupen Bese Avenue as 
a bharatiya under one Shyamlal Shau, who was a thika tenant. There 
is no denying the fact that the interest of this Shyamlal Shau has 
since been terminated and the plaintiff has temporarily become a tenant 
under the landlord of the said premises Sm. Renula Bose. The matkotha 
at no. 2/1A, Bhupen Bose Avenue contains three rooms and a kitchen, 
the size of each room, according to the plaintiff, being about 10 feetx 
8 feet and that of kitchen being 6 feet x 4 feet. From the Commis- 
sioner’s report submitted in this case it appears that the size of the rooms 
in the said premises was 10 feet 6 inches X 9 feet 6 inches, whilst the six 
rooms in the disputed premises at NO. 16/LA, Ramratan Bose Lane, ac- 


| cording to the Commissioner, measures more or less 12 feet x 8 feet 4 


inches on the ground floor (one of the rooms being irregular in size), but ac- 
cording to the plaintiff the size of the six rooms in the said premises is 12 
feet x 9 feet and that of the thakurghar on the top floor is 9 feet x7 feet. 
Of these six rooms in premises No. 16/1A, Ramratan Bose Lane, 
plaintiff respondent admittedly cbtained possession of four rooms after 
the disposal of the connected first appeals. Consequently, the plaintiff 
is now in possession of two rooms on the first floor, two rooms on the 
second floor and the thakurghar on the top floor of the premises plus four 
rooms-at the tenanted premises at no. 2/1A, Bhupen Bose Avenue, Cal- 


' cutta. This accommodation, according to Mr. Dasgupta, satisfied the tai- 


lored requirement of plaintiff in terms of clause (ff) of section 13(1) of 
the Act. Mr. Dasgupta accordingly contends that as the plaintiff is all 
ready in possession of a reasonably suitable accommodation, he is not 
entitled to a decree for eviction against the present appellant on the 
ground of his reasonable requirement. We are unable to accept this con- 
tention of Mr. Dasgupta. Apart from the fact that all the three courts have 
found that the requirement ef the plaintiff would not be satisfied by his 
occupation of five rooms of the disputed premises and the plaintiff really 
required all the six rooms (now seven) of the-said- premises for his own 
use and occupation. It does not appear that in- the second appeal the 
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defendant took the position that the plaintiff's requirement stood fully 
satisfied by possession of the five rooms in the disputed premises toge- 
ther with occupation of the four rooms of the tenanted premisés at no. 


2/1A, Bhupen Bose Avenue, We do not think that the accommodation at .. | 


no. 2/1A, Bhupen Bose Avenue should be taken into consideration in- 
assessing the reasonableness of the requirement of the plaintiff in this case 
“for to do so would have the effect of splitting up of the family of the 


plaintiff into two parts, which the law does notrequire, There are no - < 


materiali on record to show how far and at what distance is one premises - 
- from the other. Mr. Dasgupta concedes that the walking distance from 
one premises to the other would not be less than five minutes. That by 
itself would show that the family of the plaintiff perforce - would bave to 
be split up into two parts with all its attendant evil effects. Besides, the 
plaintiff has stated in his evidence that he has been permitted by the owner 
Renuka Bose to stay in the said premises till he recovers possession of his 
house at Ramratan Bose Lane, Calcutta. We, therefore, do not think 
that the accommodation available to the plaintiff at 2/1A, Bhupen Bose 
Avenue should be taken into consideration in assessing the suitability or 
‘otherwise of the accommodation now available to the plaintiff. 
| 15. But the main ‘argument of Mr. Dasgupta is that the 
plaintiff’s requirement has been tailored ‘to make it look reason- 
“able and in his eross-examination, the plaintiff has opened his 
mouth ‘very wide. For this purpose Mr. Dasgupta drew our attention 
. to the case made out by the plaintiff in the orginal plaint, where the re- 
quirement was for 18 persons, of whom 11 persons weré the members 
of the family and 7 were employees. The same requirement has now 
been enlarged to accommodate 36 person, òf whom 22 are members of 
the family and 14 are stated to be employees. This according to Mr. 
- Dasgupta renders the plaintiff's case-malafide and motivated. The plaintiff 
_in his evidence before this Court admitted that he when he filed the suit 
in 1964 he pleaded for the requirement for 18 persons But asserts that at 
present he bad 36 members of whom 22 are members of his fsmily and 14 
. are his employees .engaged by him on weekly or monthly basis (vide an- 
swer to questions 240 and 245). The plaintiff was asked to produce the 
ration cards for the members of his family and bis dependents and he pro- 
duced.24 permanent ration cards of whom 17 belonged to the members of 
his family and 7 to persons employed by him. After the plaintiff ob'aiped 
-possession of the first and second floor rooms of Ramratan Bose Lane pre- 
mises, 17 or 18 persons are stated to have shifted to that house end started 
living there and about 7 persons continued to live in the Bhupen Bose 
-Avenue premises. The names of those. persons, who are living at Ram-. 
ratan, Bose -Lane premises were given out by the plaintiff in answer to 
question-no. 97. On being asked to explain why there.is a variation in 
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- "his requirenient, fh plaintiff | in answer to-question no. 105, stated that 
ie he instituted the suit. the number of the members of his family were 
- Subsequently children. were born to his sons and the family increased. 
Nee only the size of the ‘family increased, but “he also started a second 
shop and tlie number: of the. employees ‘also’ increased. This was. further 
. elaborated i ‘in answer to question no. 52 where the plaintiff stated that some 
i inembeis of his; family used to stay at his native plaee and one party would 
. «ome. ` here and stay. for’ about three or four months and would 
then go` back and another party- would come and stay. It was 
“mostly ‘the’ ladies of the family, who continued to come in this fashion 
“by rotation, “because it was difficult to keep them all at the same time due 
to paucity of accommodation. - Mr. Dasgupta sought to pcint out that the 
ration cards held by the plaintiff, particulerly for his employees and also 
for some members of his family would show that they had been taken out 
recently ; and the case sought to be made out by the plaintiff cannot there- 
fore be accepted In: answer to question no. 134, the plaintiff admitted 
that as against the ration cards some of the holders were not at present resi- 

. ding with him, but in ‘place of ‘the old employee, a new employee was there 
~ "and he used to draw. ration for them against - cards standing in the name 
of his old employees. This conduct. on the part of-the plaintiff may not 
‘fave been strictly: in accordance with the provisions of the rationing regu- 
“ fation, but we- do. not think, it should. have an impact on his requirement 
here. It is not difficult to see that a man -placed in a predicament as the 
' plaintiff was placed, would probably | have acted. in more or less similar 
^ fashion. We therefore propose .to scrutinise the case on the basis of the 
basic, minimum requirement of the plaintiff. There is little doubt that 
. the plaintiff" 8 family has increased considerably since the institution of the 
present suit in 1964 .and the volume of his business has also increased 
“considerably. . Instead of having one shop, he now owns two shops deal- 
ing in. foodgrains.and other ‘edibles, both i in retail and wholesale and his 
standing in the.business has been fully made out-before us. He has aduced 
evidence to show that he pays - considerable amount by way of income and 
sales, taxes. . We need not enter into the details of these evidence, but 

- there.can be little doubt that the plaintiff's family- now consists of self, 

wife’. father Deonandan, three married sons- -Sew Sankar, Uma Sankar . 

“Rabi Sankar, ‘one: unmarried son, threé married - daughters-in-law, eight 
children of his eldest son arid one very-young child of his third son and his 

unmarried daughter Sharmila. Bésides, he claims to have a durwan, a cook, 

a servant and a maid servant, who of: course do no' stay in the house. 
. If.we leave. “aside the einployees,} who ‘according -to the convention of the 
i ` plaintiff's business are to share accommodation and food in his family, the 
a plaintiff" s family as made out in evidence and: as accepted by all the 
* courts below, would certainly require six rooms, ir not more, enon Ier 


LM 


310 Balai Chandra Hazra v. Shewdhart Jadav [1976 (2) CLF 


Ka The plaintiff and his wife — themselves would certai- 
nly require one room and his three married sons with their respective. wives 
would also require a room each, - The children numbering nine, of whom 
two are below five years would require at least one room if not more for 
their study (and many of them are school going), one room for kitchen 
and another for the unmarried daughter. This would account for all the 
rooms in the premises and neither the servant nor other relations or visitors 
would have any accommodation for them left in the premises. So, for 
‘the basic’ minimum requirement of the plaintiff, he would require all the 
sıx rooms plus a thakurghar on the top floor and the existing accommo- 
‘dation whether in the Ramratan Bose Lane premises singly or conjointly 
with that of premises no. 2/1A Bhupen Bose Avenue would not satisfy 
the requirement of a reasonably suitable accommodation for the plaintiff. 
There are at least 7 persons residing in the Bhupen Bose Avenue premises, 
"who by reason of convention or long-stánding practice i8 required to 
reside with the plaintiff and have their meals with him. The defendant did 
` not seriously dispute the existence of the number of members of plaintiff's 
family, but it was asserted by him many of them usually stays or resides in 
his native village in Uttar Pradesh, Pl iintiff has explained the circumstanc- 
es why he had to keep a part of his family in his native village and we are 
: satisfied that he was compelled to do so in the circumstances in which he 
found himself placed. The defendant further attempted, somewhat bela- 
, tedly, to show that the plaintiff had some other alternative accommodation 
in the city but in this he has totally failed.- Such a case was not made out 
even in hia additional written statement nor was it suggested to’ the plain- 
tiff in his cross-examination in this court. Except for the mutkhota at 
Bhupen Bose Avenue, no other accommodation is available to the’ plain- 
tiff in the City and this accommodation, we have lalready found, is not 
a reasonably suitable accommodation. In any view of the matter, therefore 
we must hold that the plaintiff has been able to make out a case of 
reasonable requirement of the suit premises for his own use and occupation 
and it must further be held that the plaintiff does not have a reason- 
ably suitable accommodation already. Tar two issues are, therefore, 
answered in pisintitt’s favour. 


16. It follows, therefore, that the instant appeal must fail. and is 
accordingly dismissed. The judgment and decree of all the courts ¿below 
are hereby affirmed. 


17. The defendant appellant is granted time till 30th of Novem- 
ber 1976 to vacate the premises in dispute failing which .the plaintiff -resp- 
ondent would beat liberty to execute the decree provided that the 
defendant appellant continues to deposit an amount equivalent to the 
rate of rent month of month according to Eaglish Callender by the 15th of 


D 
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each month in -the. trial court, the first of such deposit is to be made by 
the 15th August 1976 and the rent for the month of November 1976 is to 
be deposited by the 30th November 1976: 
18. In the circumstances of the case there will be no order as to 
costs in this appeal. 
Janah, J.: I agree. 





{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya and Mr. Justice 
. Arun Kumar Janah - 
Decision : June 24, 1976 
Nazibar Rahman Molla & Anr. "E ...Appellants 
i . Versus 
- Dilip Kumar Roy & Anr. š ...Respondents* 


Specific Performance— Contract for sale of land—Principles involved 
—Discretion of court—Necessary elements for consideration by court— 
Period of limitation for filing suit— Limitation Act 1963, Art. 54. A 

Ordinarily in a contract fvr sale of land, time 3s not thé essence of the contract 
unless specifically provided for in the contract itself. In the present case there 1s no 
such specific provision in the Bainenama that the time would be the essence of the 
contract. The period of limitation for filing a suit for specific performance of contract 
is three years from the date when the plaintiff has notice that performance is refused. 
In a suit for specifio performance the ceurt has always a discretion either to grant 
a decree in favour of the plaintiff or not to do so. The principle of the English law 
that delay or laches of the, plaintiff will disentitle the plaintiff from getting a decree 
for specific performance of contract bas mo application in India. The English law in 
this respect is based on equity whereas the Indian law is statutory. Therefore 
the mere delay will not disentitle the plaintiff from having a decree for specific perfor- 
mance if the plaintiff's suit is within the statutory period of limitation. But that 
does not necessarily mean that a suit for specific performance of a contract for sale if 
brought witbin the period of limitation will have to be decreed by the Court in every 
case, Even if a suit for specifio performance of a contract is instituted in time still 
then the court has the discretion either to allow the relief claimed or to refuse it. But 
such discretion; is to be exercised upon well established principles and a case 1n respect 
of which that discretion 1sto beused has to be tested on the facts and surrounding 
circumstances, such as the relation between the partica, the nature of the subject 
matter of the contract, the conduct of the parties and other material clrcumstances 
existing at the relevant time. 

' Keeping the above mentioned principles in view, it has been held that in the 
present case, the defendants had taken el] requisite steps as promptly as possible so far 
as they were concerned but the plaintiffs went on putting off the completion of the 
transaction on scnie pretext or the other. That being so, the plaintiffs are not entitled 
to a decree for specific performance of the contract as claimee. Accordingly the appeal 
at the instance of the defendants was allowed. 

Cases rferred to : 

- (1) Maden Settya Satyanarayana v. G. Yelloji Rao, AIR 1965 SC 1405 

*F, A. no. 514 of 1968 
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(2). Manicklal Seal v. K. P Choudhucy,' AIR 1976 Cal 115 
(3) Jadunath Gupta y Bhusan Chandra Sur, 36 CWN 285 
(4) Lindsay Petrolium Co v. Hurd, (1873) LR 5 PC 221 » 
(5) Arjuna Mudaliar y. Lachhmi Ammal, AIR 1949 Mad 265 
(6) Tribeni Prosad Singh v. Joynarayan Singh, AIR 1937 Pat 425 
Ranjit Kumar Banerjee and Murari Mohan Mukherjee ... for the appellants 
B. B Das Gupta and Sachindra Chandra Das Gupta ...for the respondents 
The judgment of the Court was as follows : ze. 
Janab, J.: This isan appea! against the decree passed in a suit for 
specific performance of contract for sale of some immovable property- 
The suit was decreed by the trial court and the defendants have preferred 
the present- appeal. De- EY < 
2. The plaintiffs’ case, in short, is that on May 23, 1958, the defen- 
dants entered into an agreement in writing with the plaintiffs for sale of 
the said property measuring 49 deeimals of land at the rate of Rs. 631/- 
per cottah, On the date the agreement was executed, the defendants 
received Ra, 2001/-.as earnest money. . The defendants were to make 
out a good and marketable title and obtain necessary Income- ax ; Cleara- 
nce Certificate and execute the Deed of Conveyance. It was alleged in 
“the plaint that as the names of sorue 'other persons were found in the 
record of rights along with the defendants the plaintiffs’ Attorney asked 
the defendants to get the- names of those persons expunged from the 
record of rights. It was alleged that the defendants informed the plain* 
tiffs’ Attorney on 25th January, 1961, that a suit had been filed for the 
said purpose and the suit -was pending. The plaintiffs further alleged 
that inspite of several reminders the defendants failed or neglected to 
produce the necessary documents for satisfying the plaintiffs’ solicitor 
about a good and marketable title of the defendants -in respest of the 
the said land and that the defendants failed to take any steps in that 
behalf and failed to execute tbe conveyance. On these allegations the - 
. plaintiffs claimed a decree for specific performance of contract for sale 
ofthe land in suit, alternatively, for a decree for refund of Rs: 2001/- 
with interest, and also for certain other reliefs. . 
3. The suit was contested by both the defendants who filed a 
joint written -statement contending, inter alia, that inspite of clear title 
of the defendants the plaintiffs failed and. neglected to complete the 
transaction. The defendants denied that the plaintiffs were ready and 
willing to perform their part of the contract, and as such the defenda- 
nts claimed that no decree for specific performance should be granted in 
favour of the plaintiffs. It was alleged that the suit was barred by limi- 
tation and also by the principles of waver, estoppel and acquisance. 
The defendants further alleged that they were anxious to sell the said land 
after payment of arrears of Income Tax and Estate Duty but the plaintiffs 


^ 
^ 


4) 


1976 (2) CLJ] Nazibar Rahman Molla v. Dilip Kumar Rey 313 


sat over the matter for more than 5 years before they instituted the 
present suit, and-the defendants have been seriously prejudiced thereby 
asthey had to pay a large number of interests on the Income-tax and 
Estate Duty dues. 

4. Daring the trial a large number of documents spreading overa 
period from May, 1958 to October, 1963 were produced by the parties. 
Most of these documents are correspondence between the parties relating 
to the sale of the disputed property. Some oral evidence was also 
adduced on behalf of the plaintiffs as well as the defendants. The 
learned Judge in the trial court took the view that the document was not 
executed on aeconnt of laches on the part of the defendants. He also 
found that time was not of the essence of the contract and accordingly 
he decreed the suit in favour of the plaintiffs. The correctness of this 
decision has been challenged by the defendants in this appeal. 

5. ' Exhibit 4 is the agreement between the plaintiffs and the defen- 
dants dated 23rd May, 1958. After reciting that the defendants have 
agreed to sell and the plaintiffs have agreed to purchase the land described 
in the schedule to that document at the price of Rs. 631/- per cottah and 
after the usual recital as to making over the documents of title by them 
within a certain period the documeat provides as follows :— 

“4. Upon the vendor's making out a good and marketable title 
to the said piece of Inad, the purehase shall be completed within 3 
months from the date hereof on production of Income-tax Clearance 
Certificate for sale of the said piece or parcel of land by the vendor. 

5. The purchasers have, this day, paid to the vendors the sum 
of Rs, 2001/- (Rupees two thousand and one only) as and by way of 
earnest money and in part payment of purchase money and the ven- 
dors do admit and acknowledge receipt of the same. The purchasers 
shall also pay Rs. 8000/- in part payment of the purchase money to 
the Income-tax authoriry for and on behalf of vendors for obtaining 
by the vendors the necessary Income-tax Clearance Certificate after the 
vendors making out a good and marketable title to the said piece or 

. parcel of land and the conveyance in respect thereof is otherwise ready 
for execution and registration. 

6. Upon payment of balance of purchase money by the purchaser 
and upon Income Tax Clearance Certificate being produced by the 
vendors then the vendors shall execute and register a conveyance of 
the said piece or pareel of land in favour of the purchasers or their 
nominee or nominees or assignee or assignees as the case may be......” 

.The document fyrther provides that if the vendor fail to make out a good 
and marketable title or to produce Income Tax Clearance Certificate 
then the vendors shall refund or repay on demand the sum of Rs. 2001/- 
paid by the plaintiffs by way of earnest money. It also provides that if 
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after the vendors inate out a good and marketable title and produce the 
Income Tax Clearance Certificate the purchasers fail or. neglect to com- 
plete the purchase the vendors will be entitled to forfeit the earnest money 
and that if after making outa good and marketable title the vendors 
“fail or neglect to sell the disputed property then the purchasers 
.Will be entitled to` have specific performance of that agreement 
enforced through court. The question which requires consideration, 
therefore, is whether on the evidence adduced in the case it can be said 
that the defendants had been able to make outa good and marketable 
title to the disputed property and whether the plaintiffs were ready and 
willing to complete the purchase as stipulated in the agreement. It is 
also to be considered whether the plaintiffs were ready and willing to 
perform their part of the contract and whether there is any laches on 
the part of the plaintiffs. 


6. Mr. Banerjee appearing in support of the appeal has contended 
that the plaintiffs’ case in the plaint is that they-were always ready and 
willing to purchase the property but at the same time they say the defen- 
dants’ title was not approved by their solicitor. According to Mr. Baner- 
jee this is a self contradictory case whioh the plaintiffs have made. P. W. 
1, the father of the first plaintiff and the uncle of the second plaintiff 
has stated in his evidence that the plaintiffs were willing to pay the sum of 
Rs. 8000/- to clear the certifieate-debt of the defendants but the defendants 
did not demand this amount, This statement is not borne out by the docu- 


mentary evidence on record as would appear from Ext. 1 (r), a letter dated ' 


17th April, 1961 addressed by the defendants to the plaintiffs" solicitor which 
contains a reference of the letter written by the Income-tax Officer to the 
plaintiffe intimating the plaintiffs in July 1958 that the necessary certificate 
would be granted to the defendants if the plaintiffs paid Rs, 5000/- each 
to the certificate officer on behalf of the defendants. This letter shows that 
shortly after the execution of the agreement for sale the defendants took 
necessary steps before the Ineome-tax Officer for making arrangement 
for the Income Tax Clearance Certificate which the defendants were req- 
uired to obtain. P.W. I in his evidence admitted that the Income-tax Officer 
wrote a letter to the Attorney for depositing money. P.W. 1 has further 
stated in his evidence that the plaintiffs were willing to purchase in terms 
of bainapatra but the Attorney advised to purchase after title is made 
clear. Atthesame time he says that the plaintiffs informed the defen- 
dants that they were willing to purchase inspite of pendency of litigation 
and liability of the certificate. P.W. 2.  Taraprosad Mitra, solicitor, 
acting om behalf of the plaintiffs states in his evidence thf he advised rec- 
tification of the recard of rights before the plaintiffs could purchase. He 
“also insisted upon a clearance certificate being obtained by the defendants 
before the purehase could be made. His evidence is that although he had 
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not approved of the defendants’ title even on the day he was deposing 
he had advised the plaintiffs to purchase the property subject to the certi- 
ficate-debt and the pending litigation. This statement again is not borne 
out by the documentary evidence which the plaintiffs themselves have 
produced namely, the correspondence between the parties over a period 
of 5 years beginning from 6th June, 1958 to 4th Ostob:r, 1963. The 
entire series of correspondence beginning with the letter dated 6th June, 
1961, written by the defendants to the plaintiffs’ solicitor being Ext. 1 
(v) clearly show that inspite of efforts being made by the defendants to 
satisfy the plaintiffs about the former’s title to the disputed land and to 
obtain the necessary clearance certificate from ths Income-tax Officer in 


_ terms of the agreement the plaintiffs sat over the matter by raising frivo- 


lous plea only for the purpose of delaying the execution of the Sale-Deed 
It will be found from Ext. 1 (d) letter dated 20th August, 1958, that the 
plaintiffs’ solicitor was insisting upon the names of certain persons to be 
expunged from the record of right and that the names of the defendants 
should be recorded as sixteen annas Owner in respect ofthe disputed 
land. This letter was replied to by the defendants' lawyer which is Ext, 
1 (e) dated 26th August, 1958 wherein the defendants lawyer explained 
the legal position that the record of rights does not create title nor 
extinguishes the same and the entries raised a presumption of possession 
only. He referred to certain decisions for the information of the plain- 
tiffs’ solicitor. From Ext, 1 (f) which is a letter dated 4th September, 1958 
written by the defendants’ lawyer to the plaintiffs’ solicitor, it appears 
that the certified copy of the partition plan in Title Suit No. 110 of 1911 
in the court of the Subordinate . Judge, Alipore, was sent to the plaintiffs’ 
solicitor for satisfying him about the defendants’ title. The plaintiff’ 
solicitor still then was not satisfied about the defendants’ title and he 
insisted that the names of certain other persons appearing in the record 
of rights along with the defendants with the remarks “Besthith” should 
be expunged. By a letter dated 17th September, 1958. Ext. 1 (h), the 
defendants’ lawyer made the position quite clear to the plaintiffs’ solicitor 
about the legal position but even then in order to satisfy the plaintiffs" 
solicitor agreed that his client, namely, -the defendants were prepared to 
filea suit for declaration that the entries in the record of rights were 
erroneous and the defendants were the sixteen annas owner in possession 
of the disputed land. Eventually a suit for such declaration was filed by 
the defendants and the fact was intimated to the plaintiffs’ solicitor by 
the defendants’ lawyer by a letter dated 19th November, 1958, Ext. 1 (j). 
On or about 18th February, 1959 the documents of title which the defen- 
dants had made over to the plaintiffs’ solicitor in terms of agreement for 
sale in May, 1958, were taken back from the plaintiffs’ solicitor for the 
purpose of filing in the “declaratory suit which the defendants had filed as 


D 
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would appear from Ext, 1 (k). The defendants’ lawyer informed the 
plaintiffs’ solicitor by a letter dated 26th April, 1960, Ext. 1 (m), that 
some of the defendants in the aforesaid declaratory suit had entered 
appearance and had disclaimed all title to and possession in the disputed 
land. The defendants’ lawyer further informed the plaintiffs’ solicitor 
that the defendants were in need of money to clear the Income-tax dues 
and Estate duty and the plaintiffs were requested’ through their said 


solicitor to complete the transaction within a weck of the receipt of nee 
letter. 


7. The subsequent correspondence, Exts. 1 (n) to 1 (Vv) goes to 
show that inspite of everything having been done by the defendants to ` 
satisfy the plaintiffs about a good and marketable title and inspite of the 
defendants having asked the plaintiffs to pay the amount to them or 
' deposit the same on their behalf in the certificate cases pending before 
the Certifisate Officer, Alipore, in terms of agreement for sale, the plainti- 
ffs never cared to perform their part of the contract and that they were 
delaying the matter on frivolous grounds. It would appear from the 
correspondence subsequent to the said period, namely, Ext. 1 (a) dated 
9th March, 1963, that the plaintiffs tried to make outa ground that 
they were ready and willing to perform their part of the contract. This 
letter was replied to by the defendants by the letter dated 20th March, 
. 1963, Ext. 1 (x), in which it was pointed out that the defendants were not 
` obliged to execute the conveyance in view of the facts and circumstances 
mentioned in the said letter. The Advocate on behalf of the defendants. 
however, offered to refund the earnest money received by the defendants 
for the sake of purchasing peace although the defendants, it was stated. 
were entitled to forfeit the same. As already stated hereinbefore the 
plaintiffs’ case in the present suit is that the plaintiffs’ Attorney advised 
the plaintiffs to purchase the disputed land subject to litigation and 
subject to certificate debt. If that is so one wonders what prevented 
the plaintiffs from purchasing the property when they were repeatedly 
requested to do so by the defendants. The evidence of the solicitor who 
was acting for the plaintiffs is that as one year passed he advised his 
clients to purchase the property subject to litigation. This witness has 
further said that the correspondence wil] shows that he advised his client 
to purchase the property subject to certificate debt and also the pending 
litigation. But the correspondence shows otherwise. Therefore, the 
plea of the plaintiffs that they were ready and willing to purchase the 
property cannot be accepted because the documentary evidence shows 
that the title was not approved. Therefore, how could the plaintiffs be 
ready and willing to purchase ? Exhibit 1 (q) is a letter from the 
plaintiffs’ solicitor to the defendants in which the defendants were asked 
to produce the Income-tax and Estate-duty Clearance Certificate for 
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registration of the conveyance. The said letter is dated 5th April, 1961. 
The evidence of PW 2 to the effect that he.advised his client to purchase 
the said property subject to certificate debt and also pending litiga- 
tion cannot, therefore, be accepted. If that is so thenit cannot, 
in our ‘view, be said that the plaintiffs were ready and willing to 
purchase the property, a case which they have made out in the plaint in 
the present suit. 1t 18 worthwhile to note in this connection the averment 
made by the plaintiffs in paragraph 10 of their plaint. Inthat paragraph 
the plaintiffs have stated that since the defendants could not make out 
a good and marketable title to the suit land and since the declaratory 
suit institated by the plainuffs was pending at the time of institution of 
_the present suit the plainuff, have prayed for a decree directing the defen- 
dants to convey the said land or so much iheir interest thereiu as the def- 
endants are capable of passing on the date of execution of Sale Deed on 
payment of the proportionate amount of the consideration money as may 
be determined by the court. This is a completely new case which 18 not 
supported by any evidence produced before the court, and in my view 
such a case has been set up by the plaintiffs only to lend support to their 
averment that the plaintiffs were always ready and willing to purchase 
the disputed property. 3 


8. On behalf of the plaintiffs respondents Mr. Dasgupta has conten- 
ded that under the agreement dated 23rd May, 1958, Ext. 4, the defen- 
dants were required to make out a good and marketable title .before the 
plaintiffs were required to pay Rs. 8000/- for and on behalf of the defe- 
ndants tothe Income-tax Authorities for the purpose of enabling the 
defendants to obuuin. the Clearance Certificate. Mr. Dasgupta has conte- 
nded that as the defendants failed to make out a good and marketable 
title the plainuffs were not under any obligauon to pay the aforesaid 
amount of Rs. 8000/- to the Ineome-tax Authorities for and on behalf of 
the defendants. Iam unable to uphold this contention of Mr. Dasgupta 
asIhavealready found that the defendants had, by production of the 
relevant documents, amply satisfied the plaintiffs that the defendants had 
a valid title to the land in dispute. Mr. Dasgupta has tried to put forw- 
ard an explanation. asto why the plaintiffs changed their stand taken 
previously, and became willing to purchase the property subject to the 
pending litigation and Income-tax liability. by referring to Exts. 1 (m) and 
and 1 to) which are two letters dated 26th April, 1960 and 25th January, 
1961 addressed respectively by the defendants’ Advocate to the plaintiffs" 
solicitor, amd by the defendant no. 1 to the plaintiffs' solicitor. By the 
first one of these letters the plaintiffs’ solicitor was informed that some 
of the defendants in the declaratory suit which had been filed by the  defe- 
ndants of the present suit had disclaimed all title to and possession in 
the disputed land. Along with the second letter, Ext. L(o) the plaintiffs’ 
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solicitor was supplied with true typed copies of the plaint and the two 
written statements filed in the aforesaid suit. This explanation of Mr. 
Dasgupta does not stand scrutiny in view of Ext. 1 (x) which isa letter 
dated 20th March, 1963 written by the defendants” Advosate to the plai- 
ntiffs’ solicitor in which a statement has been made that the plaintiffs" 
Advocate Mr. S.N. Barman inspected the record of the suit to satisfy 
himself about the sixteen annas title of the defendants in tbe disputed 
property. This statement has mot been controverted on behalf of the 
plaintiffs and it goes unchallenged. Under the circumstances the expla- 
nation offered by Mr. Dasgupta on behalf of his client about the reason 
which brought abouta change in the stand taken by the plaintiffs can- 
not be accepted. Mr. Dasgupta has further contended that the cont- 
ract subsisted throughout the entire period and the defendants have failed - 
to show how they are.entitled to avoid the agreement. It was accordingly 
contended by him that the pleine are entitled to specific performance 
of the contract. 

9. Itis no doubt true that ordinarily in a contract for sale of land 
time is not of the essence of the contract unless specifically provided for 
in the contract itself, In the present case there is no such specific provi- 
sion in the agreement dated 23rd May, 1958 that time will be of the 

. essence of the contract. The period of limitation for filinga suit for 
` Specific performance of contract under. Article 113 of the Indian Limit- 
ation Act, 1908 which corresponds to Article 54 of the Limitation Act 
1963, will, therefore, be 3 years from the date when the plaintiff has 
notice that performance is refused. It was- contended on behalf of the 
plaintiffs that since the contract was repudiated in March 1963 by Ext, ] 
(x) the present suit was well within time. In a suit for specific perfor- 
mance the court has always a discretion either to grant a decree in favour 
of the plaintiffs or not to doso. The principle of the English Law that 
delay or laches on the part of the plaintiff will disentitle the plaintiff 
from having a decree for specific performance of contract has no app- 
lication in India. The English Law in this respect is based on. equity 
whereas the Indian Law is statutory. Therefore, mere delay will not 
disentitle the plaintiff from having a decree for specific performance if 
the plaintiff's suit is within the period of limitation. But this does not 
necessarily mean thata suit for specific performance of a contract if 
brought within the period of limitation will have to be decreed by the 


~~ Court in every case. Even if a suit is brought within the period of limita- 


tion the court has a discretion either to grant the relief by way of specific 
performance of not to do so, having regard to the circumstances of the 
case, the conduct of the parties, and a consideration of justice and 
equity between the parties. This proposition has been well settled by 
judicial pronouncements of different High Courts as well as the . Supreme 
Court and the Privy Council. 
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< 16. In (1) Madensetty Satyanarayana v. G. Yelloji Rao and others, 
AIR 1965 SC 1405 their Lordships of the Supreme Court after referring 
to the provisions of section 22 of the Specific Relief Act of 1877 and 
Article 113 of the Limitation Act has observed as follows : 


“Onder s. 22 of the Specific Relief Act, relief of specific perfor- 
mance is discretionary but not arbitrary : discretion must be exer- 
cised in accordance with the sound and reasonable judicial princi- 
ples. The cases providing for a guide ta Courts to exercise discre- 
tion one way or other are only Hiustrative; they are not intended 
to be exhaustive. As Art, 113 of the Limitation Act prescribed a 
period of 3 years from the date fixed thereunder for specific perfor- 
mance of contract, it follows that mere delay without more 
extendiog upto the said period cannot possibly be a reason for a 
Court to exercise its discretion against giving a relief of specific 
performance. Nor can the scope of the discretion after exclu- 
< ding the cases mentioned in sec. 22 of the Specifie Relief Act 
be confined to waiver, abandonment and estoppel. If one of these 
„three circumstances is established, no question of discretion arises, 
for either there will be no subsisting right or there will be a bar ag- 
ainst its assertion, So, there must be some discretionary field un- 
occupied by the three cases, otherwise the substantive sections become 
otiose. It is really difhcult to define that field. Diverse situations 
May arise which may induce a court not to exercise the discretion in 
favour of the plaintiff. It may better be left undefined except to 

^ state what the section says, namely, discretion of the Court is not 
‘arbitrary but sound and reasonable guided by judicial principles and 
capable of correction by a Court of appeal." 
Again, in the said decision after discussing the difference in law relating 
to specific performance of contract in England and India, their Lord- 
- ships have observed : 


“It is not possible or desirable to lay down the circums- 
tances under which a Court can exercise its discretion against 
the plaintiff. But they must be such that the Tepresentation by or the 
conduct or neglect of the plaintiff is directly responsible inducing the 
defendant to change his position to his prejudice or such as to bring 
about the situation when it is inequitable to give him such a relief." 


11. Ina recent decision of this Court reported in (2) AIR 1976 
Calcutta 115, Manicklal Seal and another v. K.P. Choudhury, my lear- 
ned brother Bhattacharyya, J. had occasion to deal with this subject 
and a number of authorities including the aforesaid decision of the Supr- 
eme Court were considered by his Lordship. In (3) Jadunath Gupta v. 
Bhusan Chandra Sur, 36 CWN 285, a Division Bench of this Court took 
the view that in cases other than commercial contract the ordinary 
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Presumption is that the time is not of the easence of a contract. But that 
Presumption is rebuttable. Time may be of the essence of a contract 
by reasom of an express condition or such condition may be infe- 
tred from the circumstance and intention of the parties Pt was 
further held tiat although time is not of the essence of x contract exce- 
Pt in mercantile and business contraets, it may be material for the pur- 

- pose of considering whether in the circumstance of a particular case, 
specific performance should be granted. Absence of proof of plaintiff's 
readiness and earnestness to perform his part of the contraet will enti- 
tle the court to exercise its discretion and refuse relief to him. But 
mere delay is nota ground for refusing relief to the plaintiff if there 
has been no change in the status quo since the contract. But where the 
conduct of the plaintiff is such that although it does not amount to 
abandonment but shows waiver or acquaisanee, specially when inaction 
his part induces, the defendant to change his position, the plaintiff 
ought not to be allowed any relief. The leading decision on this subject 
which has been persistently followed by all Courts is to be found in the 
case of (4) Linsay Petrolium Co. v. Hurd (1873) LR 5 PC 221, where ` 
Sir Bernes Peacock laid down the law on this subject at page 239 in the. ^ 
following words : 


“Now the doctrine of laches in Courts of Equity is not an arbitraty 
or a technical doctrine. Where it would be practically unjust to give 
a remedy, either because the party has, by this conduct, done that 
which might fairly be regarded as equivalent to a waiver of it or 
where by his conduct and neglect he has, though perhaps not waiving 
that remedy, yet put the other party ina situation in which it would 
not be reasonable to place him if the remedy were afterwords to be 
asserted, in either of these cases, lapse of time and delay are most 
material, But in every case, if an argument against relief, whieb 
otherwise would be just, is founded upon mere delay, that delay, 
of course not amounting to a bar by any statute of limitation, tbe vali- 
dity of that defence must be tried upon the principles substantially : 
equitable, The two circumstances always important in such cases, are, 
the length of the delay and the nature of the acts done during the 
interval which may affect either party to cause a balanee of justice 
or injustice in taking one course or the other, so far as relates to the 
remedy." 


Following the above principle a Division Bench of the Madras High 
Court in (5) Arjuna Mudaliar y. Lachhmi Ammal and others, AIR 1949 
Madras 265, held that although mere delay does not by itself preclude 
the plaintiff from obtaining specific performance if his suit is otherwise in 
time, if the delay is such that it may be properly inferred that the plaintiff 
has abandoned his right or on account of delay there must have been such a 


D 
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change of circumstances that the grant.of specific performance would 
prejudice the defendant, then the court would be entitled to refuse to 
grant a decree to the plaintiff. In (6) Tribeni Prosad Singh v. Joynarayan 
Singh, AIR 1937 Patna 425, a Division Bench of the Patna High Court 
had occasion to consider a case where the plaintiff in a suit for specific per- 
formance of contract was trying to put a construction upon the eontraot, 
which was found by the learned District Judge who dismissed the suit, 
to be untenable to the knowledge of the plaintiff. The Division Bench 
„On a consideration of the materials on record took the view that it was 
clear that the plaintiffs did attempt to puta construction upon the con- 
"tract which was known by them to be wrong and in doing so they acted 
dishonestly. Upon that finding their Lordships held that the decree of 
dismissal passed by the trial court was based upon the well known prio- 
ciple that equity will not help a dishonest litigant who demands what he 
isnot entitled to. From these decisions it follows that the discretion 
conferred by law upon the courts is to be exercised upon well established 
‘principles and a case in which that discretion is to be used has to be 
tested on the facts and surrounding circumstances, such as the relation 
between the parties, the nature of the subject-matter of the contract the 


` conduct of the parties and other material circumstances existing as the 


relevant time. 


12. Keeping these principles in view what we find in the present 
case is that the defendants had taken all steps as promptly as possible to 
satisfy the plaintiffs about a good and marketable title but the plaintiffs 
went on. putting off the completion of the transaction on some plea or 
the other. The contract was entered into by the defendants as there was 
a pressing demand for payment of Income-tax dues. The plaintiffs 
agreed to pay a sum of Rs. 8000/-for and on behalf of the defendants in 
the Certificate cases which were pending against the defendants at the 
time when the contract was entered into. This money. was not paid by the 
plaintiffs inspite of being repeatedly asked to do so by the defendants, 
even the Income-tax Officer wrote to he plaintiffs for such payment. 
Ultimately the defendants served a notice upon the plaintiffs on 26th April, 
1960, Ext. 1 (n), informing them that if the sale is not completed within 
7 days from the receipt of the said letter the agreement for sale would 
be treated as cancelled and the defendants would be free to sell the 
disputed property to others. Even on receipt of this letter the plaintiffs 
did not take any step to complete the transaction. On the other hand 
the plaintiffs again raised certain plea in order to put off the matter for 
some more time, Ultimately the plaintiffs’ solicitor wrote a letter dated 
9th March, 1963, Ext. 1(w), to the defendants, which appears to have 
been written only for the purpose of showing that the plaintiffs had 
always been ready and willing to conclude the transaction. In my view, 
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the ` amount which they- were. required to pay to ‘enable the defendants 


“to obtain, the Income-tax . Clearanoe Certificate the defendants: ,had to 
, Taise money from other souree with which they paid the Income-tax - 6 
n dues. In these circumstances, I do not think that the plaintiffs are entitled 


to a decree for specific performance of the contract. 


. 
my. 


. 13. The.deeree passed by the trial court in favour ‘of the plaintiff. 5 
eannot, therefore, be sustained. This appeal is accordingly allowed, The - 


judgment and deeree. of the trial court are set aside and the guit ‘is dis-: - Vua 


missed. As the. ‘defendants themselves offered to refund the. earnest. 
money of Rs, _2001/- -and- -they did not claim “that they. were entitled, to ` 


dato but "without any interest thereon. - 


. 14. Inthe circumstances ‘the appellants are: entitled to their costs: a 


in this appeal as weli as in the trial court, .- 
Nanc J. D T agree: > Pe: jar M NR 
N.C.S.- l . e y T 2 A — 
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this. ds nothing. but an- attempt" on the part ‘of the plaintiffs to* fente ‘ 


; evidence. for the purpose of the present suit, ‘which was ultimately 4 “filed 
on 15th October, 1963. _ It is in evidence that the plaintiffs not having paid - 


z forfeit the same, there will bea direction upon the defendants to refand- a l 
. the said sum. of Ri, 2001/-to the plaintiffs _ within 3 months from this- a 


^ Samar Roy Chonda ses eo URS "LED Appellant. : 


ES 


: Versus : os B 
- Snigdha "Roy. Chowdhury -. Tum zs E " Reipondenis | 


> Hindu Marriage Act (25 of 1955); Secs. 2()(9), n, 13— Curabilitg 


of. impotency—-Consideration of question of —Consummation of marriage— P E 


Sec, 12(1)(a) as amended by Hindu Marriage Laws- (Amendment) Act 1976— ` 


Effect—Vagunismus and vera copula—Desree for annulment of marriage, - 


The appeal arises out of an proceeding under section 12 of the Hindu ' "Marriage. : 
el Act 1955 at the natant of the "husband against bis wife for annulment of their marri- EPA 


The point for consideration in this ippa Is whether there was - consummation 


of marriage: and if it is was not consummated, whether ‘it was due to Impotency. of the 
wife. ` 


It was contended on behalf ‘of the wife that if the-wife’s defect De: ourable, nó 


a ought. to be granted to the husband for annulmsit-of marriage. ' 


-HELD : The. curability of impoteney is no consideration for deciding the 


case whether a particular marriage ir voldable or ‘not under section TU) of - ` 


` *E. A. no. 473 gums 
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the Hindu Marriage Act 1955 under the amended | or the unamend edsection. 
Tt. appears from section 13 of the Act that when the legislature thought that 
the question of curability was to be one of consideration for the purpose of 
the decision as to whether the divorce should be granted,it made a provision 
to that effect in the Act. It has been specifically provided in section 13 (iii) 
& (iv) that to get a divorce the respondent must be of sound mind for a cone 

tinuous period of not less than three years immediately preceding the prese- 
ntation of the petition or suffering from a virulent and incurable form of 
leprosy. In section 12(1)(a) curability has not been mentioned. It is 
therefore clear that the question of curability of impotency is not a. relevant 
consideration for the purpose of a decision under section 12(1)(a) of the 
Aet of 1955 as amended by the Hindu Marriage Laws (Amendment) Act 
1976. Therefore, if it is found that there was no consummation of marriage 
due to impotency of the respondent (wife), the petitioner (husband) would be 
entitled to a decree sought for.” » 

In so far as the Hindu Marriage Act 1955 is concerned, the curability 
of impotency is of no consequence if there was no consummation of marriage 
owing to — impotency of the wife. It appears that before the 
Amendment Act of 1916 the period of continuance of impotency was 
that the respondent must be impotent at the date of marriage and 
must continue to be so till the date of the institution of the pro- 
ceeding for annulment of marriage on that ‘ground. The said provision 
has now been amended and the effect of the amendment is that the husband 
is entitled to a decree if the marriage has not been consummated due to the 
impotency . of the respondent wife. In the instant case, it appears that the 
marriage could not be consummated and the consummation was, for all 
practical purposes, impossible due to the respondent’s suffering from Vaginis- 
mus and Vera Copula was not possible During the time and long thereafter tha 
respondent wife was suffering from the said disease and even by surgical opere 
ation which was performed later on, tha disease was cured. Therefore, the wife 

was !mpotent and that coitus was not possible and as such the marriage could 
not be consummated. Hence the husband is entitled to the decree asked for. 

The present law on the subject has laid much stress on non-consum- 
mation of marriage due to réspondent’s impotency. 


Cases referred to : 
(1) Digvijay Singh v. Pratap Kumari, AIR 1970 SC 137 
(2) Baxter v. Baxter, 1947 (2) All ER 886 
(3) S. v. S (otherwise C.), 1954 (3) All ER 736 
(4) Birendra Kumar v. Hemlata Biswas, AIR 1921 Cal 459 
(5) Kishore Sahu v. Snehaprabha Sahu, AIR 1943 Nagpur 185 
(6) LZ. v. L, 7 Probate Devision 16 | ' 
(7) M. v. M (otherwise B.), 1956 (3) All ER 769 
. (8) S.v. R, AIR 1968 Delhi 79 


M 
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(9) T. Rangaswami v. T. Arvindammal, AIR 1957 Mad 243 
(10) Reba Banerjee v. S. Banerjee, an unreported decision of M. M. 
Dott and R. K. sharma, JJ dated 14.7.76 in F.A. 313 of 1972 
Manindra Nath Ghose, Sakti Nath Mukherjee, B. K. Basu, S.P. Ghosh, 
Premangshu Chatterjae, Tarun Chatterjee, Gautam Laha and 
D. N Sen «ss ...for the Appellant |. 
Sadhan Gupta, Mrs. M. Gusta and R. N. Sinha ...for the Respondent 

The judgment of the Court was as follows : 

Banerjee, J. : This appeal arises out of an application made under 
section 12 of the Hindu Marriage Act, 1955 at the instance of the husband 
against the wife for annulment of the marriage celebrated on 13th May, 
1973. The application was filed on 13th December, 1973. The husband 
in his petition stated that they were married according to the Hindu 

` rites on 13th May, 1973. On 14th May, 1973 the couple returned to the 
residence of the petitioner at 7, Haridas Daw Road, P.S. Behala. On tbe 
night of 15th May, 1973 which was the Fulsajjya night, the petitioner, it 
is alleged, desired and demanded to consummate the marriage butt he 
respondent refused to. agree and in fact she made terrible opposition 
amounting to invincible repugnance to the act of consummation and the 
petitioner found her to be mentally depressed which deterred the petitioner 
from making further progress for consummation of marriage. On May 
20, 1973 the couple went back to the quarters of Ashis Bhowmick, brother 
of the wife, where the marriage was celebrated and stayed there for 
the night. It is alleged that the petitioner husband ‘made an attempt for 
consummation of marriage at the Garia house but the consummation could 
not be made due to the opposition of the wife respondent.: On or about 
Ath June, 1973 the respondent went to live at Poddar Park residence from 
her brother’s quarters and on 27th June, 1973 the wife returned to the 
‘residencé of the petitioner at Behala. Because of the repeated refusals by 
the respondent to consummate the. marriage, the petitioner persuaded tho 
respondent to be examined by a dector and accordingly with her consent 
the respondent in or about the first week of August, 1973 was examined 
by a Gynachologist. The doctor after due éxamination found the res- 
pondent to be suffering from malformation of her organ and that in her 
present condition she was unable to allow the consummation of the 
marriage and penetration is impossible. It is alleged by the husband 
that during short stay of the respondent at the petitioner’s residence or the 
short stay of the couple at the quarters of Ashis Bhowmick the petitioner 
made repeated attempts for consummation of the marriage but there 
could not be any conjunction of the-body. It-is alleged that the respon- 
dent suffers from low-physical iofirmity and/or abnormality. It is stated 
that the petitioner possesses sound normal health of young person with 
the ability to consummate the marriage. It is further stated that the 
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respondent is impotent and her mental and physical condition makes 
consummation of the marriage a practical impossibility and such condi- 
tion existed at the time of marriage and continued to beso until the 
institution of the proceeding. Due to the physical malformation of her 
female organ the wife is physically unable to have sexual intercourse. 
She is also mentally so hystruog that it is impossible for the petitioner to 
have normal sexual intercourse with the respondent. It is further 
stated that the respondent is physically, mentally and  pshyco- 
legicaly impotent of the type known as quoad hunc or quoad 
hanc or in: other words, the respondent is at least impotent 
-to the petitioner and the marriage cannot be eonsummated. On 
these allegations, the petitioner-husband prayed for annulment of the 
marriage. On 9th February, 1974 the wife respondent filed written 
statement to the allegations made in the petition. It is alleged that it 
was the petitioner who on- Fulsajjya night süggested that he would proceed 
cautiously to consummate the marriage and asked the respondent to be 
ready for the coitus gradually. The respondent did not at all oppose the 
desire of the petitioner for consummation or demonstrate any repugnance 
in the said act. It is alleged that there was a consummation of the 
marriage on 20th May, 1973 at tho quarters of the respondent’s brother 
but the penetration was slightly painful. It is stated that both the petiti- 
oner and the respondent felt and understood that it was the usual experi- 
ence of a virgin girl who is married more than a decade after attaining 
puberty. Both of them agreed at that time that the trouble would be 
over in course of time and naturally. The respondent further stated 
that she never demonstrated any reluctance for cohabitation. On the 
contrary, it is alleged that on a few occasions the petitioner enjoyed the 
respondent but the respondent felt considerable pain during eoitus. It is 
alleged that the respondeat believed that the petitioner did not allow time 
for preparation in rsepondent's body and the pain she had experienced 
was mainly due'to rashness and want of.reciprocal sympathy from the 
husband. Itisfurther stated that having regard to the wishes of the 
petitioner the respondent agreed to consult a Gynacologist and she was 
taken to Dr. D:L. Poddar who suggested a minor operation. It is stated 
by the Doctor that the difficulty could be overcome without the minor oper- 
ation but that would require some time and co-operation amongst the 
spouse. The respondent denied any malformation of female organ or 
that penetration was impossible. It is stated that as Dr. Poddar sugge- 
sted the minor operation, the respondent was willing to have the same 
but the petitioner and his relatives did not agree to bear the expenses 
whereupen the elder brother of the respondent undertook to pay the costs 
but the petitionor refused to co-operate. The respondent registered herself 
as-a patient of E.E.D.F. Health Centre in or about June 1973 in order 
to seek assistance or advice in the matter. The attending Gynacologist 
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however was of the firm view that no operation was necessary and/ 
or advisable and that the little diffculty that might have been experienced - 
would be over by sympathetic co-operation of the husband. Itis alleged 
that on 17.8 73 the doctor of EEDF, Health Centre wanted to talk with 
the petitioner but he avoided meeting the doctor. It is alleged that the: 
respondent possesses normal health and the marriage between the parties 
was consummated, The allegations of mental incapability or repugnance 

' to sexual intercourse when approached by the husband were denied by 
the respondent. It is alleged that the husband never enjoyed love plays. 
To the husband sex acts meant absolutely casual satisfaction, that is, 
mere physical action and nothing more. It is alleged that the elder 
sister-in-law of the petitioner was the first lady of the family and the 
wife found out that she has no claini on ber husband's income. It is 
alleged that all the marriage gifts were made over to the elder sister-in- 
law. It is stated that it is really shocking to find that such a thing could 

. happen. The respondent suggested that shé should be given some money 
to defray her personal expenses, the petitioner directed her to seek for 
the money from her sister-in-law. It is further stated that the petitioner's 
busband was habituated in drinking and suffered from guilty conscience. 

2. The petitioner was himself examined and the sister-in law was 
also.examined and two friends to whom the petitioner talked about the 
non-consummation of the marriage just after the marriage were also 
examined. On behalf of the respondent, two doctors, whom the res- 
pondent consulted, were examined and the respondent herself deposed. It 
appears from the evidence of the doctors that the respondent is suff- 
ering from painful “vaginismus” or ''narrow vaginal introitus", - It 
also appears from the evidence of the doctor that the respondent is 
suffering or was not suffering from any physical defect or malforma- 
tion which is of permanent nature. The court below held that the 
respondent was not physically impotent as the impotency is not of 
permanent nature and is curable. Regarding the consummation of ma- 
rriage the learned Judge held that there was consummation of . marriage 
but the consummation was painfulfor her as the husband was hasty in 
his act. From the ‘evidence it appears that though the respondent wan- 
ted to have the operation.as suggested by the doctor, the petitioner and 
the members of his family were not agreeable. It appears that even 
after the case was filed, the respondent got herself operated as suggested 
by the doctor. Itis held by the learned Judge that she was eager to 

: make the marriage a success. The Court believed the -respondent that- 
she has not repugnant to the consummation with the petitioner and there- 
fore did not accept the evidence of the husband that the wife was - 
repugnent to the consummation of the marriage. 

3. Atthe time of hearing of the case, we asked the husband 
and the wife whether they can re-concile between themselves even-‘now. 
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it must be stated that the husband was not agreeable and the wife 
wanted to live with the husband. . 

4. The short point for consideration, therefore, before us in this 
case, is whether there was consummation of marriage and if it is not 
consummated whether it is due to impotency of the wife. 

5. While the matter was pending in this Court, the Marriage 
Law of 1976 was enacted. The Marriage Laws Amendment Act of 
1976 amended section 12(1)(a) of the Hindu Marriage Act by section 6 
of Act 68 of-1976. Section 12(1)(a) was amended by section G(I)(a) of 
the new Actand for clause (a) the following clause was substituted, 

‘(a) that the marriage has not been consummated owing to the impotency 
of the respondent’ Before the amendment the words were as follows : 
*12(1)(a) that the Respondent was impotent at the time of ma- 
rriage and continued to be so uatil tne institution of proceeding". 

6. Mr. M. N. Ghose followed by Mr. Sakti Nath Mukherjee on 
behalf of the appellant and Mr. Sadhan Gupta followed by Mrs. Gupta 
on behalf of the respondent conceded that the change of law has not in 
any way changed the scope of the appeal and both of them agreed that no 
further opportunity need be given for the disposal of the case as envisaged 
in section 39 of the Marriage Laws (Amendment) Act, 1976. 

7. Mr. Mukherjee on behalf of the appellant contended that there 
was no consummation of marriage and that’ on the date of filing the 
application for divorce the respondent was impotent and therefore the 
petitioner is entitled to a decree for nullity of the marriage being void- 
able. It is nobody's case that there was consummation after the filling of 
the suit. But it is argued by Mr. Mukherjee that .the Court below was 
wholly wrong in dis-believing the evidence of the petitioner husband for 
the alleged fact that even after the filing of the suit the respondent under- 
went the operation and corrected her defect in the female organism and 
after correction she can no longer be impotent or on the other hand the 
impotency must be of a permanent nature so that the husband can get a 
decree. It is argued by Mr. Mukherjee that under the section it is not 
stated that only in case of permanent impotency or incurable impotency, 
the husband can get a decree.^ It is argued by Mr. Mukherjee that the 
question of impotency is relevant only during the period of m rriage and 
filing of the suit for dissolution. ` 

8. Mr. Sadhan Gupta on the other hand contended that there was 
no doubt that the respondent was suffering from the disease and there was 
a defect. In the words.of Mr. Gupta ''undoubtedly there was a defect 
in. the respondent. but the defect was curable and in fact was cured 
though after the suit was filed’. Therefore it is argued by Mr. Gupta 
that the learned Judge is right in his finding and he held that- there was 
no repugnancy to the act of consummation on the part of the respondent. 
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9. In so far as the consummation is concerned only twó direct 
evidences are available, as usual, these are of the husband and of the 
wife. The husband stated that he tried to consummate on the date of 
Fulsajjya but it could not be consummated due to the violent: resistence 
by the wife. It is further stated that the respondent did not agree to con- 
summate the marriage. Between I5th May, 1973 and 20th May, 1973 
the husband made several attempts to consummate the marrisge but failed 
as the respondent did not co-operate. Even on 20th May, 1973 when 
the husband and the wife stayed at the Garia house of the brother of the 
wife, the attempted consummation failed. He stated that there was no 
penetration at all in view of the respondent’s malformation of the female 
organ though the husband tried for consummation. As against this, 
the wife stated in her evidence that there was consummation for 2 or 3 
days out of 8 days of attempted coitus. It is admitted by the respondent 
wife that the intercourse for those 2 or 3 days was painful. It is stated 
that the respondent wife consulted a doctor in E.E.D F. Health. Cen- 
tre at the insistence of the husband. It is further stated that the husband 
and the sister-in-law of the husband took her to Dr. D.L. Poddar on 8th 
August, 1973 and it is stated that none of the doctors detected any  or- 
ganic defect in the respondent. Dr. D.L. Poddar suggested to use: s 
jelly ; but the husband did not use it. She denied that the respondent 
was impotent. It is stated that the husband did not make any approach 
to consummate the marriage. She stated that there was consummation 
of marriage on 20th May, 1973 in normal course but the respondent felt 
some pain and there was a full penetration by the husband. It is howe- 
ver admitted by the respondent that the coitus was painful and that the 
wife had to see the doctor on 9th June for the purpose as there was pain. 
The wife contradicted herself in cross-examination when she said that 
she had sex acts for 7 or 8 days between 8th July, 1973 and 15th August, 
1973. [t appears from the examination-in-chief that out of 15 days there 
were attempts to have coitus for 8/9 days and the marriage was congu- 
mmated for 2/3 days only but the intercourse was painful. 


10. , We are, therefore, to see whether the wife is impotent and 
whether coitus is possible or not. According to the Rayden on Divorce, 
Eleventh Edition, page—156 ‘sexual intercourse or consummation is som- 
etimes referred to as vera copula’. Vera copula-consists of erection and 
intromissio, that is, of erection and penetration by the male of the woman. 
Full and complete penetration is an essential ingredient of ordinary and 
complete intercourse The decree of sexual satisfaction obtained by the 
parties is irrelevant’. In the case reported in (1) AIR 1970 SC.,137 (Digvi-. 
jay Singh v: Pratap Kumari) it has been stated by the Supreme Court as 
follows ;— 


“A party is impotent if his or her mental or physical condition 
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makes consummation of the marriage a practical impossibility. The 
condition must be one, according to the statute, which existed at the 
time of the marriage and continued to beso until the institution of 
the proceedings. In order to entitle the appellant to obtain a decree 
of nullity, as prayed for by him he will have to establish that his wife, 
the respondent was impotent at the time of the marriage and continued 
to be so until the instiiution ofthe proceedings’, 


For the purpose of consideration whéther the consummation of marriage: 


was @ practical impossibility due to the incapacity of the wife being 
impotent we are to consider the medical evidence adduced in this case. 
On behalf of the respondent two doctors were examined, D.W. 1 and 2 
and P.W, 1 the other doctor who deposed,was appointed by the Court on a 
application being made by the petitioner-husband for the medical exami- 
nation of the wife. The Court directed the parties to suggest the name 
of the doctors. The petitioner gave 3 particular names of Gynacologists 
and further prayed that any Presidency Surgeon to be appointed by the 
Court might examine the respondent. The respondent also suggested 
three names who had examined the respondent before. The learned 
Judge by his order appointed P. W. 1 as a doctor to examine the respon- 
dent. The respondent was examined by the P. W. 1 on 23rd September, 
1974. The doctor of E. E. D. F. Hospital examined the respondent 
on 9th June, 1975. The suit was instituted on 13th December, 1973. The 
doctors, D. W. 1 and 2 examined the respondent-wife on 6th March, 1974 
and 7th June, 1974. One of these doctors examined the respondent on 9th 
June, 1973. 

- 11. D. W. 1, stated that he examined the respondent at the Health 
Centre on 6th and 7th’ March, 1974 and stated that an operation 
named dilatation of introitus under general anesthesia was performed by 
him on 7th March, 1974. The.operation was advised by a senior doctor 
being D. W. 2. Itis further stated that after operation there should not 
be any mechanical defect in the marital life. .He however did not know 
whether the patient is psychologically impotent even after the operation. 

12. From the evidence of D. W. litis clear that when he first 
examined the respondent-wife she was suffering from some ailment and 
was advised an operation named dilatation of introitus. D. W. 2 however 
did not name any disease, He stated that after the operation the vaginal 
passage becomes normalin size and shape and that post operation exa- 
mination revealed that-the passage was clear and normal and there should 
not be any relapse to narrow introitus, -It appears further that the 
respondent wife was the patient for the ailment in the private parts on 
28.2.1974. D. W. 2, another doctor of repute, did not say that the respon- 
dent has any malformation of female organ on clinical examination. It 
is stated.that the patient respondent wife complained of *dysparunea" 


M 
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which means painful intercourse. He further stated that there was some 
functional spasm during the intercourse and the term “vaginismus 
means spasm of the vagina.” He stated that the respondent is capable of 
normal intercourse: P.W.1, another doctor, who examined the respondent 
wife after he was.appointed by the Court, was directed to give report. He 
examined the respondent on 23rd September, 1974. He stated in his report 
as follows :-'*On touching the vaginal introitus there was vaginismus and she 
«adduücted her thighs the palpation was painful. It did not permit admittance 
‘of two fingers; The right index finger can be introduced through. the tough 
. . bymeneal ring and there was painful vaginismus.” It appears that all the 
“doctors were one in respect of the diagnosis of the illness of the respondent 
wife to-be vaginismus. The doctor who examined the respondent wife and 
' performed some operation of dilatation of vagina felt that she is physically 
capable of having normal marital life but they could not say. whether they 
are psychologically so. The doctor (P.W.1) who was appointed by the 
Court however examined the respondent wife long after the operation 
was performed on 6th March, 1974 was of the opinion that the regpon- 
- dent is still suffering from vaginismus and itis not possible according te 
him to have a normal marital life with the functional spasm of the vagina. 
The ratio of :the evidence are according to us that the respondent was 
suffering from vaginismus and the'intercourse was painful and even after the 
operation when the doctor appointed by the Court examined the respon- 
dent she was suffering from vaginismus and he reported that on touching 
the vaginal introitus there was vaginismus and the respondent wifo adducted 
her thighs and the palpation wás painful. It must be stated that^on 23rd: 
September, 1974 the respondent wife was examined. The doctor appoin- 
ted by the Court was asked to send the report in a closed cover which 
he did. The parties to the proceeding applied for inspection of the report 
of the doctor appointed by the Court and in presence of both the sides, E 
the sealed cover was opened and both the sides had “the opportunity to 
: gee the report. The doctor himself was examined as P. W. 1 on 11th’ 
March, 19753. On this very relevant portion of the report, namely, that 
“fon touching the vaginal introitus “there was vaginismus and she adducted 
“her thighs the palpation was painful. It did. not permit admittance of 
| two fingers. The right index finger can be introduced through the tough 
~ hymeneal ring and there was painful vaginismus,"—there was no cross- 
examination on behalf of the respondent. It appears, therefore, that the 
report, in so far as the Court appointed doctor is concerned, was not 
challenged when the. ‘doctor was in the- box and deposed “long after the 
report was made. The parties had opportunity of looking:at the report. 
It must be stated that the “Court. appointed doctor examined the respon-. 
“dent about 9 months after- the suit was filed and about 6 months after 
the.alleged operant for: dilatation of vagina was performed by D.W. 1. 
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13. We must therefore hold that the respodent wife was suffe- 
ring from vaginismus even on 23-9-74 after the operation for vaginal 
dilatation was performed in March, 1974. It appears further that when 
the respondent was first examined by Dr, Poddar on 8th August, 1973 
he advised fenton operation as remedy of the disease from which the 
respondent was suffering but which was not performed at all. 


14. Mr. Mukherjee contended that she was ill on the date of the 
marriage and at the time of filing. of the present suit and there can not 
be any consummation of marriage due to the impotency of the wife. It 


is no concern of the petitioner to see whether the impotency is curable 
or not in future. i 


15. Mr. Gupta however contended that unless the impotency is 
incurable the petitioner is not entitled to a decree. Itis conceded by 
Mr. Mukherjee and Mr. Gupta that the change in law during the 
pendency of this case does not affect this application at all. Mr. Gupta 
however contended that if the impotency is curable the petitioner is 
not entitled to a decree for nullity. 


16. From the evidence as hereinbefore made, the respondent must 
be held to be suffering from vaginismus. In Novak’s Text Book of Gy- 
nocology, at page 663, it has been found that ‘‘dyspareania, or painful 
coitus, may be due to the presence of an actual lesion or it may be of 
psychic origin. The latter variety is not infrequently a defense mecba- 
nism built up by the woman who for one reason or another finds coitus 
distasteful”. It has also been stated by the Author that “the sexual 
response is a complex phenomenon theoretically divisible into at least three 
components : psychogenic,anatomical,and hormonal. The importance of the 
first factor in the female is undisputed. The impotence of the last two 
factors has been difficult to evaluate. '*............ " Condition in the pelvis 
which make coitus difficult or painful obviously call for correction : Cer- 
tainly there is not justification for the superficial habit of those physicians 
who, without making a thorough survey of the individual woman's 
problem, merely give her a pat on the back or recommend dilatation of 
the vagina, Such treatment is quite sure to be unsuccessful". In the pre- 
sent case, in view of the doctor's evidence it is quite clear that the 
dilatation of vagina performed in March 1973 did not correct the con- 
dition of the wife for successful vera copula even 6 months after the 
operation of dilatation of vagina, the disease of vaginismus was still 
there and if a wife is suffering from vaginimus, the coitus or complete 
penetration is not possible. It has been stated by the respondent that 
the coitus when attempted by the husband was painful and the husband 
categorically stated that there was no sexual intercourse between the 
parties due to the impotency of the wife. 
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17. Mr. Gupta however strenously. argued.that there was no: ‘doubt 
some defect in the respondent wife but the defect is curable and not 
curable and the petitioner is not entitled to a decree. It will appear 
that the question of curability was considered by English cases and it 
has been found that if the respondent is agreeable to cure the defect, 
by operation that will not be, a cause for granting “the nullity of the 
marriage. 

18; Mr. Gupta referred to (2) 1947 (2) All England Reporter, 886 and 
890.and^(3) 1954 (3) All England reporter,736 in support of bis contention. 
It is-true that all the eases referred to by Mr: Gupta make it clear that 
the impotency if curable even after the action has been faken and even 
after the action is pending if the wife agrees to go in for operation for 
curing the defect the decree may be refused ;. but in so far as thes Hindu 
Marriage Act is concerned, in our opinion, the curability ‘of the dise- 
: ase of impotency. is of no consequence if there was no consummation 
of marriage owing to the impotency of the respondent. It appears 
that befere the amendment. of 1976 Act, the period of continuance 
of impotency was that “thé respondent must be impotent at the date. 
of marriage and must continue to be so till the date of. the institu- 
tion “of the proceeding. .It has now been amended -and the: hus- 
band is entitled to'a decree -if the marriage has not been consummated 
due to-the impotency of the respondent. In this case we. are of the opi- 


^. pion that the marriage could not be consummated and the consumma- 


Qo 


tion was practically impossible due to the respondent’s suffering unfor- 
tunately from vaginismus and vera copula is not possible. - In the facts ' 
of the present case-the full and complete penetration by the, male of 
the female is an impossibility due to the respondent being suffering from 
vaginismus. During the.time. and long thereafter the respondent was 
suffering from. the said disease and even by operation admittedly per- 
formed by D.W. 1 on 7th March, 1974 the diseasé could not be cured . 
and it:was so found to exist on 23rd September, 1974-when the Court 
appointed; Doetor examined the respondent-wife. EE 
; 19.. In our opinion, the curability of impotency is not a: conaidera- 
tion for the purpose of deciding the case whether the marriage- is void- 
‘able under section 12(1)(a) of the Act under the amended or- un-amended 
section. “It will appear.from section 13 of the Act that when ' Legislature 
thought that the question of curability is to be one of consideration for 
the purpose- of the decision whether the divorce should be. granted they 
made provision to that effect in the Act. It has been specifically provi- 
dedi in section 13(iii) and (iv) that to get a divorce the’ respondent must be 
“in sound mind for.a continuous period of not less than 3 ;years imme- 
diately preceeding the presentation of the petition or suffering from: - a 
virulent and ineurable form of leprosy".. In the present. secjion . 12(1Y(a): 
curabijity. is not mentioned at all. It is therefore clear that tho. question. 
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of curablity of impotency is not a relevant consideration for the purpose 
Of the decision under section 12(1)(a) of the Hindu Marriage Act, 1955 
as amended by the Hindu Marriage Laws (Amendment) Act, 1976, It 
appears to us that if it is found that there was no consummation of mar- 
riage due to the impotency of the respondent the petitioner is entitled to 
a decree, ; 
20. The case reported in (4) AIR 1921 Cal., 459 (Birendra Kumar v. 

Hemlata Biswas) is a case under section 19 of the Indian Divorce Act, 
1869, The said case, in our opinion, is clearly distinguishable. At page 
462 it has been made clear that due to the syphilis for which one of the par- 
fies were suffering, the capacity for sexual intercourse is not necessarily 
affected. It will be further found that in the said case the Division Ben- 
ch of this Court considered the effect of section 56 of the Contract Act 
in the matter of marriage contract. In the said case it has been stated 
in respect of the impotency vis-a-via disease as follows:—“The fact 
that one spouse is afflicted with syphilis does not necessarily make him 
or her impotent. Impotency is ordinarily understood to mean incapacity 
which admits of neither copulation nor procreation, capacity for sexual 
intercourse seeming to the matter chiefly regarded in the adjudged cases 
on the subject. Hence impotency has been taken to mean physical and 
incurable incapacity from entering into the marriage, that is incapacity 
to consummate the marriage’. We have already held thet in view of the 
different wording of the section and in view of the fact that the Legislature 
has used the word ‘incurable’ repeatedly in section 13 and did pot use 
the word ‘incurable’ in section 12(1)(a) in our opinion curability of the 
disease making the respondent impotent does not fall for consideration of 
the Court if it is found that the marriage has not been consummated due 
to the respondents impotency. 

21. In the case reported in (5) AIR 1943 Nag.,185 on which Mr. Gupta 
relied, it bas been held that if the marriage is consummated the decree 
for nullity cannot be granted and held that the impotency must be pre- 
sent at tbe time of the marriage and when the suit was filed, Admittedly 
in the present case, in our opinion; the respondent was suffering from ` 
vaginismus at the date of marriage and it continued at least till 23rd? 
September, 1974 when the Court appointed doctor, P.W. 1 examined 
her. — | 

22. It appears to us from section 12 (1) (a) of the Act, even before 
the amendment was concerned, that the impotency of the respondent 
must be between the date of marriage and the institution of the procee- 
ding. It appears before the amendment that the condition for Betting a 
decree was that the respondent must be impotent at the time of the 
marriage and continued to be so until the institution of the, proceeding. 
If one of these conditions are absent, the decree connot be passed. The 
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English case, in so far as the curability of the impoteuacy is concerned, 
cannot be applied in the present case as in. our opinion the wording of 
section 8 (1) (a) of the ‘Matrimonial! Clauses’ Act, 1950 or for that matter 


the Matrimonial Clauses Act, 1857 are quite different to section 12 (1) 
(a) of the Hindu Marriage Act. 


23. Mr. Mukherjee relied upona case reported in (6)7 Probate 
Division, 16 (L. v. L.)in support of his contention. In the said case 
the ceremony of the marriagé was performed between the parties on 
29th August, 1876, the man being then 27 and the woman 23 years of age. 
They slept together at her father’s house for 3/4 nights but the marriage 
was not consummated as the woman told the husband that she was not 
fitted for it. In February, 1879 the woman was examined by a medical 
man who-gave evidence that she was suffering from vaginismus, that 
there was a spasmodic affection of the parts which were extremely painful 
to touch and the connexion was then impossible, but that a cure might 
be effected with no great «risk to life. Tbe woman was informed of 
this, and was requested to submit to the operation, but refused. The 
woman having refused, the Court granted a decree nisi for nullity of 
the marriage the ground of the ends of marriage have not been attained, . 
and it is therefore desirable that the tie between tho parties should. be 
put an end to. In our opinion, in the present case, on the evidence, as 
it is, the wife was suffering from vaginismus and there was no consumm- 
ation during the period because of the disease of the wife. 

24. Mr. Mukherjee relied upon the case repoted in (7) 1956 (3) 
All England Reporter, 769 (M. v. M.) in support of his contention. In 
the said case the lady was also suffering from vaginismus and the decree 
was granted as the lady took no step for correction and as such the 
respondent was incapable of sexual intercourse. 

25. Mr. Gupta however contended that the case supports the same, 
-inasmuch as, though the respondent might be suffering fromthe disease 
she was always agreeable to have the disease corrected by operation. In 
fact she was operated and the respondent is not cured of the disease. 
~ In our opinion, the consideration of this Court is not that the disease is 
curable at a future date but whether for the impotency of the respon- 
dent, the marriage has not been consummated. If that is brought home, 
the Court is not to enquire whether the disease can be cured in future. 
It is for the Court to see whether the ends of the marriage have been 
attained or not when the action was initiated. 

26. Mr. Gupta referred to the case- reported in .(8) AIR 1968 
Delhi, 79 (S. v. R.) in support of his contention. In ‘our opinion, this 
case has no application. In the case the Court below: came to a finding- 
that the petitioner husband was impotent at the time of the marriage 
and continued to be so until the institution of the proceeding and therefore 
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they came within the mischief of the un-amended section 12 (1) (a) of 
the Act. 


27. The case reported in (9) AIR 1957 Mad., 243 (T. Rangaswami 

v. T. Arvindammal), in our opinion, does not carry Mr. Gupta’s argu- 
ment any further because in the said case it was found on facts that the 
impotency either organic or atonic impotency qoad had been made out. 
In the said case the Bench relied upon the observation of Matrimonial 
Clauses Act 1950. In our opinion, this.observation supports the case 
of the petitioner and not of the respondent. In so far as the curability is 
concerned in the Hindu Marriage Act as amended, that is beyond the 
scope of scrutiny of the Court. The proyision as amended is more simple 
than what was there before the amendment. Before the amendment, if a 
party to the marriage was not impotent at the time of the marriage but 
became impotent before the institution of the suit, the petitioner was 
not entitled to a decree, Alternatively if the respondent was impotent 
at the time of marriage but was not impotent at the institution of the suit, 
the decree must be refused. Now however the statute has placed emp- 
hasis equally on the consummation of the marriage and the impotency 
- of the respondent. If there is no consummation due to the impotency of 
the respondent as in this case, the petitioner is entitled to a decree. 

28. In an unreported case being (10) F.A. No. 313 of 1972, Reba 
Banerjee v. S. Banerjee decided by Mr. Justice Dutt and Mr. Justice 
Sharma on 14th July, 1976 it has been held while deciding the case under 
the un amended section 12 (1) (a) of the Hindu Marriage Act that the 
“respondent was impotent at the time of the marriage and continued te 
be so until the institution of the proeeeding ............ even subsequent 
potency of the appellant long after the institution of the proceeding will 
not stand in the way of granting a decree in favour of the appellant 
wife". We respectfully agree with the said decision. The position in law 
has changed to an extent as herein before stated and the emphasis has 
been laid now on the question of non-consummation of marriage due to 
the respondent’s impotency. : 

29. In our opinion, therefore, the learned Judge was wrong in 
rejecting the application of the husband. In the facts and circumstances 

- of the case, the petitioner is entitled to a decree prayed for. The appeal 
is, therefore, allowed. The judgment and decree of the Court below are 
set aside, 


30. There will be no order as to costs. Let the operation of the 
order be stayed till one month after the long vacation. 
Sharma J.: I agree i 
“P.R. 
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(CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Tarun Kumar Basu and Mr. Justice Manash Nath Roy 
| : Deeision :, August 27, 1976 Mp 
Subdivisfonal Land Reforms Officer & Ors .. s -Appellants ` 
' Y Versus 
Ükhra Forest & Fisheries Ltd. ... m , ... Respondents* 


West Bengal Estates Acquisition Act 1953 (1 of 1954), Secs. 2(ff), 4, 
S(aa), & 10(2)— Forest land— Vesting of—Notífications under sec. 
4 in 1954 and 1956— Delitiom of provisions by Second Amendment of 1953 
Act— Effect thereof on such notifleattons —Retrospective effect— Illegality of 
Tssuing notice u/s. 10(2) for takíng possession of forest land on the basis 


of notifications issued prior to delition of provision re; forest land— 
Construction, l | 


Here the question {a whether the forest Jand on the material date had vested 
in the State Government in view of the provisions of the West Bengal Estates Acquisi- 
tion Act of 1953. In otherwords, whether, there being no fresh notification under sec- 
tion 4 of the Act after the anrendnrent by the Amending Act 25 of 1957, the lessee’s 
right had vested in the State Government. 


HELD : Section 4 of the Act requires a notification to be published 
for the purpose of vesting all estates and rights of intermediaries under the 
Act. Such vesting became effective from 134.55. inasmuch as such a 
notification was duly published on 16 8.54, Thereafter with the incorpora- ` 
tion of Chapter VI of the Act. there was a fresh notification under the said 
Section, bearing date, 10.4.56. The word ‘forest’ ‘initially appearing in 
section 2( ff) having been omitted by the aforesaid Second Amendment 
of the Act with retrospective effect. the initial notification of 1954 could not 
apply to forest or forest land and that being the position, the contention 
that since section 5(aa) was introduced in the Statute with retrospective 
effect the section should have been deemed to have always been in the Sta- 
tute and as a result thereof, the said notification of 1954 should also be dee- 
med to apply to such land in question by section 5 (aa), would not hold 
good and the more so in the absence of a definition of the word ‘forest’, 
which at the material time was there in the statute. In. the circumstances, 
the notification published in 1954 could only apply to any forest or forest 
land even though section 5(aa) was incorporated with retrospective effect, 
because the effect of such incorporation was to entitle the State Govern- 
ment to acquire forest with retrospective effect only from the date of the 
statute. Hence the 1954 and 1956 Notifications would not apply to the 
types of land brought nnder the purview of section 5(aa) of the Act. 


Therefore, when the Act has not been applicable to forest land as in 
section 5(aa) under the procedure prescribed by the said Act, the initiation 


*F. M. A. No. 95 of 1966. - 
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of the proceeding under section 10(2) d the Act was unauthorised and 
without jurisdiction. 
- Cases referred to : I | 
(7) Katras Jharia Coal Co. v. State of West Bangal, AIR 1960 
- Cal 646 
(2) Ram Kissen Sinha v. Divisional Pes Officer, AIR 1965 SC 625 
. G) Walamji Lalj v. Chandra Bhusan Bangal, -18 CWN 735 
(4) Ajit Kumar Bagchi v. State of West Bengal, 61 CWN 576 
(5) Bhutnath Garal v. Divisional Forest Officer, Midnapore, 62 
CWN 610 
Provat Kumar Sen Gupta and Amal Kumar Basi Chowdhury 
MEIN ...for the Appellants 
Priti Bhusan Burman and Ranajit Ghose sie cay for the Respondents 
The judgment of the Court was as follows ; 


Roy J.: This appeal under clause 15 of the Letters Patent is dire- 
cted against the judgment and order dated July 5, 1965, made in Civil 
Rule No. 197 (W) of 1972, by Binayak Nath Bantjes, J., whereby the 
Rule was made absolute. 

2. The Ukhara Forests and Fisheries Ltd., (hereinafter referred to 
as the said Company), was a private limited Company incorporated under 
the Indian Companies Act 1913, having its registered office at Ukhara, 
Burdwan and at the time relevant for the connected Rule, the same 
became a public company under section 43A of the Companies Act, 
1956, as introduced: by the Companies (Amendment) Act, 1960. The 
objects of the said Company were, inter alia, to acquire forests, waste 
lands, tanks, jheels etc., on lease, purchase or otherwise and to carry on 
business of afforestation and of planters, growers, exploiters of forest and 
forest produce and making such produce marketable and of selling aad ex- 
porting the same and further to improve the tanks, jheels etc., to carry on 
the business of pisciculture and business of fish and fish products. It has 
also been contended that the object -of the said Company was also to 
acquire by lease, lands coveréd by forest, forest lands, forest waste lands 
and also tanks and. peels etc., on the Ukhara Estate Zamindaris Ltd., 
Burdwan. ` 

3. The said Coupes was grasted a a lease for 999 years by a regis- 
tered document: dated -February 20, 1954, bythe Debattor Estate known as 
“Ukhara Estate Debattor” for the purpose-of working the private forests - 
and forest lands in C.S. Plot Nos, 458, 475, 477, 473, 491, inter aha 
amongst others (herein-after referred to as the said lands), measuring 
more or less 98.91 acres ia Mouza Bonsol, J.L. No. 49, P.S. Faridpur, 
Burdwan under the working plan prepared in accordance with the West 
Bengal Private Forests Act and as approved by the Regional Forest 
Officer, Burdwan. Since then, it has been stated that the said Company 
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was in possession of the said lands and was working on them in accorda- 
nce with the working plan as approved in 1951. Itfurther appears that 
the status of the said Company in respect of the said lands was -recorded 
as “Dakhalikar” and the same was in peaceful possession and enjoyment 
of the said lands and the trees standing thereon. Such status, ona 
reference being made, was also duly determined by the Director of Land 
Records, West Bengal and furthermore the lease in question. which was 
of February 20, 1954, was also held to be a valid and genuine one, in an 
enquiry held under section 5A of. the West Bengal Estates Acquisition 
Act, 1953 (hereinafter referred to as the said Act.) - 


4. The said statements of the said Company regarding its peaceful 
possession and enjoyment has of course been denied and disputed by the 
Respoadents in the connécted Rule, alleging that the forest belonged to 
the Debattor Estate from whom tlie said Company has alleged to have 
taken lease. The said Debattor Estate did not submit any working plan 
for the forests in question, in terms of the West Bengal Private Forest 
Act, 1948, whereupon the then Regional Forest Officer, Burdwan, prepared 
a working plan under section 3 (3) of the Act and the same was- appro- 
ved by the Conservator of Forests (Southern Circle), West Bengal under 
section 4 (1) of the Act. : Thereafter,-copies of the approved plan together 
with maps were served upon the owners on or about January 13, 1955 
and January 24, 1955. It has also been alleged that the said Company 
did not make any endeavour to let the Forest Department know of the 
existence of any proprietory right of it in regard to the forest and although 
it claimed to be a lessee, it did not raise objection or even send any infor- . 
mation to the Forest Department, even though the approved plan and 
map were duly served on the owners viz.; .the Ukhara Estate Debattor 
as late as January 1955. Such statements of the said Respondents have 
of course been denied by the said Company. m 


5. The said Company has stated that immediately after the execu- 
tion of the lease due intimation was given tc the Range Officer concerned - 
for the purpose and object of working the said forests according to appr- - 
oved working plans and also it sought for permission to, fell trees and. 
in fact such permission has been alleged to have been received from the 
Divisional Forest Officer concerned. It has also been alleged that the 
said Company duly sent annual reports ofthe working of the forest to 
the relevant authorities, It has further been alleged that even in 1955 the 
said Company wanted a working plan to be approved in respect of certain 
C.S. Plots which had been omitted through oversight and such plan was 
also approved. The said. Company has further alleged that annual returns 
for 1955, 1956 and 1957 have been duly filed with reference to the: 
approved working plans and in fact those authorities also assisted the. 
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said Company to protect the said lands when a complaint was lodged 
that some refugees were unauthorisedly cutting and removing the trees. 

6. Although the rights and interests of the said Company, being 
the lessee under the subsisting and valid lease in respect of the said lands 
were not affected by the said Act, and in fact they were recognised, a 
notice in Case No. 35 of 1961-62, under Section 10 (2) of the said Act read 
with Rule 7(1) of the Rules framed thereunder was issued by the Subdi- 
visional Land Reforms Officer, Asansol, alleging that by virtue of the 
Notification No. 12516 L, Ref/6840-L. Ref dated 16 8.1954/10.4. 1956, 
issued by the State of West Bengal under section 4 of the said Act, the 
said lands comprised in the forest together with all rights to the--trees 
therein or to the produce thereof held by an intermediary or any other 
person had vested in the State free from all encumbrances and by the said 
order, which was received by the said Company on July 13, 1961, it was 
directed that possession of its interests, should be handed over to the Fo- 
rest Range Officer, Ukhara'Range, Burdwan. However, the said Com- 
pany at all material times: maintained that since it wasa lessee under a 
subsisting lease and was not an intermediary under the said Act, so the 
said lands and its interest therein as such lessee could not vest in the 
State and the State had no right to disturb its lawful possession of the 
said lands. In fact on or about August 18, 1961, the said Company 
duly filed an object on before the Subdivisional Officer eoncerned for wi- 
thdrawing the said notice under section 10(2) of the said Act and also for 
dropping the said Case No. 35 of 1961-62. The particulars of the ob- 
jection of the said Company were in the line as mentioned hereinbefore. 
In addition to those objections, it was also submitted that the said Com- 
pany, net being an ‘intermediary’ but only a ‘‘Dakhalkar’, without a 
fresh notification under section 4 of the said Act, its rights and interests 
in the said lands could notalso vest in the State. Itisalso an admitted 
fact that at all material times and  althroughout, the said Company 
maintained the possession of the said lands, trees thereon and the intere- 
ests therein. 

7. The said C oipady has further alleged that although an objec- 
tion was duly filed, which incidentally was received by the authorities 
concerned on August 21, 1961, without giving it hearing on those objec- 
tions, a notice was served’ intimating. that ‘possession of the said lands 
would be taken on November 10, 1961. Immediately thereafter, on Octo- 
ber 30, 1961, the said Company :requested the Forest Range Officer conc- 
erned not to take possession of the said lands as the objection as filed by 
it was not disposed of. Such request, it has of course been alleged, 
produced no result, as possession of the said lands was sought to be 
taken. The said Company apart from its objection dated August 18, 
1961, by letter dated December 7, 1961, demanded justice from the 
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Respondents and by his order dated January 10, 1962, the Subdivisional 
Land Reforms Officer, without duly considering the objections as raised, - 


recorded that the matter should be treated as closed. 

8. Aggrieved by the order under. section 10 (2) of the said Act, the 
said Company obtained the connected Rule and although several points 
were taken in the petition, only the following point: TR 

. “For that there. being no fresh notification under section 4 of the 
Said Act after the amendment by the amending Act XXV of 1957. 
the lessee’s viz., the said Company's rights have not vested in the State ` 
x Government and remained in fact and as such the purported notice - 
under section 10 (2) of the said Act was illegal, without jurisdiction 
and arbitrary”, — ' to rtu l - 
was urged at.the time. of the hearing of the same, It may be mentioned 
_ that other points were- not of course given up. . 4 
~. -9. The learned trial Judge, -after setting out the legislative changes ` 
in the said Act in respect of “Forest” and following- the. principles: as, 
enunciated in the case of (1) Katras Jharia. Coal Co. v. State of West . ` 
Bengal & ors, AIR 1960 Cal.. 646 made the Rule. absolute,. quashed the 
notice under section 10 (2) of the said Act and directed íhe Respondents |. 
therein not to follow up the same or to take any steps on the basis : 
thereof. -Such determination .was made on the basis ofthe following,- 
findings : - . " m GM oT i 
The. word “forest” as originally appearing in section: Sa) (i). 
- and the definition: of “forest” às'in section 2(ff) were omitted ‘by the 
-West Bengal. Estates Acquisition (Second Amendment) Act, 1957. _ 
with retrospective effect: That being so,.the notification under sec- - 
tion 4 of the West Bengal Estates Acquisition Act, 1953: could not 
apply to any forest or forest land. It is true. that section 5(aa) was 
: also-incorporated in the statute with retrospective effect. But the 
effect of such incorporation was to entitle the.State Government to : 
acquire forests with retrospective: effect from the date. of the Statute 
-and no.more. To contend that the effect of the amendment was such. 
as made an ariechronistic notification applicable to the type of land me- 
ntioned in section 5(aa) is not to contend correctly. That being thé 
position, the notifications under section 4 of the Act published: in. . 
:. 1954 and 1956 would not apply: to the type of land brought under 
section 5(aá). ` Podes ; j EE 

~ It bas further been observed that: --. < : 

“the said Act has. not been made ‘applicable to forest land as in 
section 5(aa) under the procedure -prescribed by the Act itself, then, 
the respondents acted without jurisdiction in issuing a notice undéf. 

“section 10(2) fo the petitionérs calling upon them to give up' possè- 


ssion of the forest land in question.’ 


` 
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10.- The propriety -of the said determination has been challenged 
in this appeal. Mr. Sengupta, appearing for the appellants contended 
that such determination was not only irregular on the facts of the case 
but the same was bad since the same was made on misconception of law 
and particularly when in view of the amendments made with retrospec- 
tive effect, the position inlaw was that there was no other provision 
relating to lands in any estate comprised in a forest except section 5(1) 
(aa) of the said Act. It was also submitted, that the learned trial Judge, 
following the determination in the case of Katras Jharia Coal Co. v, 
State of West Bengal & ors., (Supra), was incorrect and wrong in holding 
that the notifications published in 1954 and 1956 would not apply to the 
type of land viz., ‘forest’ brought under the purview of the said Act, It was 
further argued. by Mr. Sengupta that under the provisions of the said 
Act, all lands comprised in a forest have vested in the State and although 
the status of the said Company has been recorded as “Dakhalikar”, yet 
they would not, in view of the position in law as stated above, be entit- 
led to hold the forest lands. 


11. There is no dispute that the said lands were forest lands and 
they were held by the said Company having the status of “Dakhalikar’”, 
Thus the question to be decided is whether such forest Jands on the ma- 
terial date had vested in the State in view of the provisions of the said 
Act. f ° 


12. In the said Act, which originally came into force on February 
12,1954 viz., Act I of 1954 “forest” was not admittedly defined although 
section 5 made the following provisions : 

"Upon the due publication of a notification under section 4 on 
and from the date of vesting (a) the estates and the rights of inter- 
_mediaries in the estates, to which the declaration applies, shall vest 
in the State free from all incumbrances ; in particular and without 
prejudice to the generality of the provisions of this clause, every one 
of the following rights which may be owned by an intermediary shall 
vest in the State, namely :— j 
- (i) ‘rights in sub-soil, including rights in mines and minerals. 
"(i) rights in hats, bazars, ferries, forest, fisheries and other 
` sairati interests", 
Thereafter, by the West Bengal Estates Acquisition (Amendment Act) 
1955 (Act 25 of 1955), definition of “forest” was incorporated in the 
said Act with retrospective effect, meaning thereby and lands recorded 
in the record-of-rights prepared’ or revised for the purpose of the said 
Act, under the classification ‘Jhari’, Jhati, Jangal, ban, salban or other 
similar terms. Such definition was of course there in the said Act fora 
limited period as by the West Bengal Estates Acquisition (Amendment) 
Act, 1957 (Act 4 of 1957) which was published in the Extraordinary Issues 


342 Subdivisionat Land Reforms Officer v. Ukhra Forest [1976 (2) CL : 


of the Calcutta. Gazette on March 9,1957, the same as also the. word 
Forest” appearing in sub-clanse (ii), of section 5(a) of the.said Act, was 
omitted with retrospective effect. The said subsequent deletion as afo- 
resaid was made by virtue of the West Bengal Estates Acquisition 
(Second Amendment ) Ordinance, 1957 ( West Bengal Ordinance 
No. X-of 1957). Thereafter, by the West Bengal Estates Acquisition 
(Second Amendment) Act, 1957 (Act XXV of 1957), which was published 
in the. Extraordinary issues of the Calcutta Gazette on January 8, 1958 
a new.clause as clause (aa)to section 5 of the said. Act was inserted' 
in the following manner and with retrospective effect after directing 
omission of the word “forest” im section 5(a) Cii) :— 


(aa) .alllands in any estate comprised in a forest together with 
allrights to the trees therein or to the produce thereof and held by 
an intermediary or auy other person shall, notwithstanding anything 
to the: contrary contained in any judgment, decree or order of any 
court or tribunal, vest in the State”. 


13. Section 4 of the said Act eoatsuipiated a notification by which 
all estates and rights of intermediaries ‘under the said Act at the relevant 
time could be vested in the State with effect from April 15, 1955 and the 
notification in question was dated August 16, 1954. Chapter VI of the 
said Act, which deals with “Acquisition of Interests of Raiyats and 
Under-Raiyats” was introduced by Act XXV of 1955 and at the time 
when the said Chapter was sought to be enforced, there was a fresh 
notifieation under section 4 of the said Act, which was dated April 10, 
1956. Admitteedly, those are the two notifications viz , August 16, 1954 
and April 10, 1956, which have been mentioned in the impugned notice 
under section 10 (2) of the said Act. Thus, the further question for 
consideration would be whether the said notification of August 16, 1954 
would also apply to forests in question although section 5 (aa) of the 
said Act was introdueed in 1957 only i.e. long after the said notification. 


14. As was argued before the learned trial Judge, it was also urgued 
before us that since section 5(aa) was introduced in “the said Act with 
retrospective effect, the same must always be deemed to have been in 
existence at all material times and as such the said notification dated 
August 16, 1954 should be deemed to apply to lands covered by section 
5 (aa). Itmay be mentioned that the learned trial Judge made the. 
determination as mentioned hereinbefore, apart from his own reasonings, 
on the basis of the determination and the parity of .reasonings in the 
case of Katras Jharia Coal Co. v. State of West Bengal & ors., (supra), 
as in that case similar’ question arose for determination and D. N. Sinha 
J. observed that : - 

“Since the amendment of the definition is retrospective, I have 
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to imagine that Government acquired a tight of acquisition of the 
‘estates and rights therein of lessees and sub-lessees of mines and 
minerals from as early as February, 1954 when the original Act came 
into operation. There is however, nothing in section 4 as it stands 
now, to lay down that ! have to deem that a notification issued in 
1955 should be-considered as a notice to lessees and sub-lessees, who 
were then outside the purview of the Act and have only come in by 
reason of the amendment in 1957, Aslhave said, a notice must 
in fact, be given, to amount to notice and cannot be notional. Such a 
notice must however be a real notice. Supposing it were said that a 
-notice given many years ago and toa different set of persons should 
be considered as the requisite notice, then the very object of giving 
notice is frustrated. It had not conveyed the information to the per- 
'$0hs affected so that they might exercise the rights given to them 
ander the Act of removirg their belongings making arrangements for 
evacuation. "Unless the Court is compelled to interpret the law in 
that fashion it cannot accept such a grossly ‘unjust interpretation, 
which almost brings it within the border line of absurdity. If the Act 
said expressly that a notification issued under section 4 in 1955 would 
be deemed to be a notification under the Act, also in respect of 
` lessees and sub-lessees of mining interests, then 1 should be powerless. 
. But there is'no such provision. All that I have to do is to hold that 
the Government acquired a right in 1954 of effecting the acquisition 
of estates and rights in such an estate of intermediaries, including 
lessees and sub-lessces of mines and minerals. The existence of such 
a law must be considered to be a fact as from the inception of the 
Act. The Act requires a notification declaring such estates, or rights 
to be'vested in Government, and a notification bas to be published 
in a particular manner conveying information to the particular persons 
- affected, that such a vesting has taken place so that they may exercise 
. -their rights and discharge their liabilities under the Act. I am, npable 
, to hold that a notification issued and published in 1955 relating to a 
' certain set of persons must also be considered as or deemed to bea 
notifieation "upon a different set of persons, but with effect from the 
original date mentioned tberein. There is no provision for such a 
notice to be retrospective.” 

15. In support of his contentions TE retrospective character 
and nature of section 5 (sa), Mr. Sengupta first selied on the case of 
(2) Ram Krishna Singh v. The Divisional Forest Officer, Bankura & Ors., 
AIR. 1965 SC 625. The relevant facts of the said case are: 

“The Zamindar of Simlapal in the Collectorate of Bankura entered 
.into a contract with the appellant Ram: Kissen Singh and, by a docu- 
ment dated Septemger 3, 1946, granted him the right to cut the trees 


M 
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in certain demarcated areas of. certain forests of the Zamindari on 
payment of a sum of Rs. 7:31.50. Under the terms of the said 
document the period during which the appellant was given “this 
right to cut trees was to ead on April 14, 1955; and out only for 
the first few years, but thereafter action was taken by the 

. Forest Officers of the State to prevent him from further 
cutting under the powers vested in them by the West 
Bengal Private Forests Act, 1948. Thereupon the appellant filed a 
petition under Art. 226 of the Constitution for a writ of certiorari for 
quashing the orders passed against him -and also for an injunction 
restraining the Forests officers from taking delivery of possession and 
from cutting and disposing of the forests covered. by his agreement. 
By the time the petition was filed the West Bengal Estates Acquisition 
Act, 1953 (Act I of 1954) (hereinafter referred to as the Act) had been 
passed and in the couter-affidavit which was filed to this petition 
reliance was placed upon its provisions for contending that the 
“estate” belonging to the Zamindar in which the forest lay as well as 
all the rights to the trees therein to whomsoever belonging bad vested 
in the State under section. 5 of the Act by reason ofa notification 
issued by the State Government under section 4. By the date the 
writ petition came to be heard the West Bengal Legislature had, 
in view of certain decisions rendered by. the Calcutta High Court 
which held that the terms of section 5 of the Act which specified — 
the property or interest in property which would vest in the Government 
did not include the right to cut trees ina forest which had been 
granted to a third person by the proprietor or intermediary before 
the date of the vesting, amended the said vesting section by intro- 
ducing section 5 (aa) to have retrospective effect from the date of the 
commencement of the principal Act." 


and on such. facts, it was held by the Supreme Court that : 


The terms of S. 5(aa) of the Act are suffieient and apt to provide for 
the vesting of the right to cut the trees when such right belonged, on 
the date of the vesting, not to the intermediary or Zamindar but to 
anothef person to whom it had been granted under a contract with the 

. intermediary. It was not the land held or other rights possessed by an 
intermediary only that became vested in the State. Clause (aa) of 
section 5. also deals with those cases where ‘the right to the trees 
had been severed from the right to the land and belonged to a third 
person on the date of the vesting. : 


The expression “together” in section 5 (aa) is used to denote not 
the necessity for integrality between the land and the right to cut 
trees by way of common ownership but as merely an. enumeration 


4 
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of the items of property which vest in the State. The word 
means no: more than the expression “as wellas" and imports 
no condition that the right to the. trees should also belong 
to the owner of the land. If the words “or to the produce thereof" 
occurring.in the section are read disjunctively, as they must in view 
of the conjunction “or”, the words would indicate that not merely 
lands in the estate and the right to the trees but independently of 
them the right to the produce ofthe trees on the land would also 
. vest in the State. 

The words “held by an intermediary” are followed by “any 
other person". Obviously, that other person, i. e. person other than 
the intermediary. could have the right either to the land,a right to 
(the trees or a right to the produce. By the use of the expression , 
“or any other person” therefore the legislature could obviously have 
intended only a person who might not have any right to the lands 
which are held by the intermediary but has a right to the trees in 
that land. Besides, itis not possible: to read the words “held by an 
intermediary or any other person" to mean that they are applicable 
only to cases where the entirety of the produce—are vested in a 
single person—be he the intermediary or another person. These words 
would obviously apply equally to cases where the land belongs to an 
intermediary and the right to the trees or to the produce of the trees 
to another person. i 
, The amendment effected by the addition of clause (aa) to section 
5 was admittedly necessitated by certain decisions of the High Court 
of Calcutta which held that wheré an intermediary had granted a 
right to cut trees or to forest produce, the right so conferred were 
unaffected by the vesting provision in section 5 of the Act as it stood 
before the amendment. If itis accepted, that it was only the land 
held or other right possessed by an intermediary that became vested 
in the State and that clause (aa) did not deal with those cases where 
the right to the trees had been severed from the right to the land and 
belonged to a third person on the date of the vesting, it would mean 
that the amendment has achieved no purpose. 

16. Mr. Sengupta, next relied on the case of (3) Walamji Lalji v. 
Chandra Bhusan Bangal, a Bench decision of this Court, reported in 78 
CWN 735. Thesaid appeal was at the instance of the defendant and 
arose out of the following facts : . 

The defendant Walaroji Lalji was the owner of the jungle to the 
extent of Rs. O-10-3 ps situated in the mouza Baghakhula- Manchar- 
pur within P.S. Onda in the district of Bankura. He offered to sell 
the fuel to the plaintiff in respect of Rs. 205.93 acres of land in the 

. property mentioned in the schedule. of the document Ext. 1 termed as 
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"Satanama". The said.deed was executed by him in favour of the 
plaintiff on the 5th Magh, 1357 B.S. cor-responding to 17th February, 
1951. The price was.settled at Rs. 1999/-. On the date of the exec- 


` -ution of the deed the plaintiff advanced a sum of Rs. 600/- towards. 


of 


the consideration-money. The parties stipulated that the balance of 
the consideration money would be paid in the following instal- 
ments :— 

Rs. 66-5-6p on the 15th pous, 4357 B.S. ; Rs. 300/- on the 15th 
Magh, 1358 B.S. ; Rs. 366-5-3p on the 15th Chaitra, 1358 B.S. ; Rs. 
366-5-3p on the 15th Magh 1359 B.S. and the balance of Rs. 300/- to 
be paid-on the 15th Chaitra, 1359 B.S. 

The plaintiff further.stipulated that he would obey the dizestions: 
the Forest: Department as the working of the said forest was to be 


regulated under the provisions of the Forest Act. 


Under the directions of the Forest Department the jungle was 


. devided into five blocks ; the plaintiff purchaser was permitted to cut 


the fuel at an interval of one year. As per said direction the ‘plaintiff - 


- was to cut fuel of the first block in 1950-51, that of the second block in 


E 


1952-53, thatofthe third block in 1954. 55, that of. the 4th block in 
1956-57 and that of the 5th block i in 1958-59. i i 


In detault of payment of instalments, the defendant brought two 


money suits being Nos. 14 of 1953 and 48 of 1953 in the 3rd Court 


of Munsif at Bankura and got decrees for the same. 
On the 28th January, 1956, the plaintiff brought the Money ‘Suit 


No. 17 of 1956 in the first Court of the Munsif at Bankura on the . 


allegations that the defendant prevented him to cut and remove the 
fuel from four blocks to be worked in the year 1952-53, 1954- 55, 
1956-57 and 1958-59, he however admitted that he could work in the 
Ist block in the year 1950-51. On the said allegations he submitted 
that he sustained loss and as such thé money. payable under the decree 
passed against him would. be considered to have been satisfied and 
that he was entitled to get back a sum of Rs. 1, 500/- from the defen- 
dant. 

His further case was that the right of the defendant in the forest 
having been vested in the State on the Ist of Baisak, 1352 B.S. equi- 
valent to 15th April, 1955, it was not, possible for him to work in the 
4th and 5th blocks and as such he could not cut and remove the fuel 


. from these blocks and thereby he sustained loss. On that „allegation 
. the plaintiff brought the abovementioned money suit for realisation 


.of money on account of the damage sustained by him. 


The’ learned Munsif rejected the plea of the defence. The 
“prayer of the plaintiff for a decree for damage caused to him on 
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the allegation that he was prevented to cut the fuel and remove 
the same in the year 1952-53 and 1954-55 was also refused. But the 
learned Munsif passed a decree for Rs. 7999-0 holding that after the 
vesting of the estates under the provisions of the West Bengal Estates 
Acquisition Act, the fuel which was to be cut and removed in 1956-57 
and 1958-59 could not be so removed as the estate in which the 
forest was situated vested in the State of West Bengal, the result 
being that the plaintiff lost his right in the wood purchased by him 
sustaining the above loss, for which the decree was passed, 
and it has been held that : 

“The amended Section 5 (1), clause (aa) of the West Bengal Estates 
Acquisition Act, 1955 is retrospective in operation and therefore the 
forest together with all rights transferred even prior to its comming 
into operation of the section must be deemed to have vested in the 
State of West Bengal. 

The benefit of the standing trees which draw nourishment from 
the soil underneath goes to the grantee. Such a right is profits a 
prendre, benefit arising from the land and therefore, an immovable 
property. Standing timber, growing crops or grass are specifically 
excluded by Section 3 of the Transfer of Property Act. Trees 

‘not’ being so excluded come within he category of immovable 
property. In a case where such standing trees of the value of Rs. 100/- 
or upwards, to be cut and removed in future, are transferred, it must 
be done by means of a registered deed as laid down in section 54 of the 
Transfer of Property Act. 

To get a relief under section 56 of the Contract Act, the following 
conditions are essential to be established before a person can get any 
relief under that section :— 

(a) a valid and subsisting contract between the promisor and 
promisee, : 

(b) there must be some part of the coatract yet to be performed, 

(c) the contract, after itis entered, becomes impossible to be 

| performed. 

Only in the case of fulfilment of the above conditions, the question 
of compensation to be paid to the promisee arises. 

It is a well established principle of equity that when one person 
‘pays money to another in persuance of an agreement which is ineffec- 
tive or which subsequently becomes so, he under certain circumstances, 
can recover the money which he had paid. The said rule of equity 
has been incorporated in several ‘sections of the Indian Contract Act. 

_ sec. 65 of the said Act is one of such sections. bpi 
' 17. The question whether “Forest” vested in the State under the 
said Act, camo- up for consideration at first in the case of (4) Ajit 
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Kumar Bagchi v. State of West Bengal & Ors, 61 CWN 576 and it was 
held on December 7, 1955 by D. N. Sinha, J. that a prior sale of the wood 
standing in the forest passed the title thereto to the transferee and the Go- 
verniment could not prevent to the transferee from removing the wood for 
which he made full payment. Then came the amendment of the said 
Act in 1957 by Act XXV of 1957. The amended provisions came’ into 
force on January | 8, 1958. In fact the amendment as mentioned herein- | 
before, it appears, was necessitated to overcome or obviate the effect of 
the decision in the case of Ajit Kumar Bagchi v. State of West Bengal ` 
(supra), as in the said determination it was held. that, where, by a trans-. 
action, completed before the vesting, a sale toa contractor of certain 
quantity of wood in a forest was effected, the contractor having paid 
the price had the right to cut wood and remove .the same and 
that sucha contractor cannot be said to have had an estate and that 
estate cannot be said to have vested in the State under the said Act, 
taking away the contractor's right to move the goods he had purchased 
and paid for the same. The effect of the said amendment further came up 
for consideration in the case of(5) Bhutnath Garai v. Divisional Forest 
Officer Midnapore & Ors., 62 CWN 610 and it was also held by D. N. 
Sinha, J. on April 23, 1958 that : 

"In Ajit Kumar Bagchi’s case (61 CWN 576) it was held, on the 
wording of the particular agreement therein that a prior sale of the ‘wood’ 
standing in the forest passed the title thereto to the transferee and the 
Government could not prevent the transferee from removing the wood 
for which he had made full paymnet. Since the passing of the West 
Bengal Estates Acquisition . (Second Amendment) Act, 1957, being West 
Bengal Act KKV of 1957 which came into operation on the 8th January, 
1958 the law has been made all embracing and what vests in Government 
is not only the land but all the trees standing thereon or the produce of 
the trees held by the intermediaries or any other person. 

The words “any other person” cannot be read ejusdem generis and 
cannot be applicable only to the kind of persons known as intermediaries. 

The rule of ejusdem generis can only apply where there isa genus, 
or category. f 

The word ‘intermediary’ means many things. It means an owner 
of the land and also a tenant. Therefore, it is obvious that it does not 
contain one genus or one category to which the disputed words may be 
said to belong." ; 

"In applying the principles of ejusdem generis itis permissible 

‘to take into consideration the back ground and the circumstances in 
which the particular legislation came to be passed. In: the. case of 

. forests the dispute was as to whether.the wood in a forest which has 
been sold to outsiders before the. Estates. Acquisition Act came into : 
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GRA. aded in the State. There can be little doubt that the 
. amendment (West UM Act .XXV of mo was intended to ensure 
that it did.” 


“18. Thereafter in the case of Ram Kissen Singh v. Divisional 
Forest. Officer (supra), the Supreme Court on August 4, 1964 inter- 
preted clause (aa) of section 5(1) in the manner as indicated herein- 
before and more purticularly to the effect that provisions of section 
5(1)(aa) of the said Act made ample provisions for the vesting of the right 
to cut trees when the said right, on the date of vesting, belonged not 
to the intermediary or Zamindar but to another person, to whom the 
same was granted under a contract with the intermediary, It was not 
only the land held or other rights possessed by an intermediary that became 
vested in the State and section 5(1)(aa) of the said Act also deals with 
those cases where tbe right to the trees has been severed from the right 
to the land and belonged - to a third person on the date of vesting. Thus 
the said decision of the Supreme Court, no doubt has overruled the 
determination of this Court in the case of Ajit Kumar Bagchi v. State 
ef West Bengal (supra). Clause (aa) to section S(1) of the said Act 
which ‘was added with retrospective effect by section 3(b) of the West 
Bengal Act XXV of 1957, has in effect overridden the effect of the decision 
in the case of Ajit Kumar Bagchi v. State of West Bengal (supra) and the 
Supreme Court in its decision as aforesaid, has further upheld the amend- 
ment to the effect that all lands in any estate comprised in a forest 
together with all rigbts to the trees therein or to the produce thereof and 
held by an intermediary or any other person have vested in the State. 
There is also no dispute that the word "forest" appearing in sections 5 
(a) (ii) and 2 (ff) were omitted by section 3(a) of the West Bengal Estates 
Acquisition (Second Amendment) Act, 1957 which as mentioned herein- 
before was incorporated on January 8, 1958, with retrospective effect, 
and clause (aa) to section 5(1) of the said Act was also inserted with 
retrospective effect. by section 3(b) of the said Amending Act, of 1957, 
In that view ofthe matter, Mr. Sengupta argued that the notification 
under section 4 of the said Act and as published in 1954 shall apply 
to forest in, the said clause (aa) of section 5(1) of thesaid Act. 
He submitted that the learned Judge in the tria! Court was wrong 
in holding that as the word ‘forest’ which was originally appearing in 
section 5 (a) (ii) and the definition in section 2 (ff) were omitted in 
1957 with retrospective effect, the notification under section 4 issued in 
1954 and 1956 would not apply to forest or forest land. It was also sub- 
mitted that in effect, | the impugned determination has nullified the said 
clause (aa) in so far as the same has laid down that the notifications 
under section 4 ef the said Act published in 1954 and 1956 would not 
apply to the type of lands brought under section 5(1) (aa). 
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19. Mr. Ghose, appearing for the Respondents, mainly submitted 
that when the notification was issued originaly, the word “forest” was 
not there in the said Act in 1954 and 1956 as the same was omitted with 
retrospective effect in 1957. In fact this was the basis on which the imp- 
ugned determination: was made-by the learned Judge in the trial Court. 
Mr. Ghose in fact argued that since there bas been no notification under 
section 4 of the said Act in respect of “forest”, so the action taken -by 
the Respondents in the Rule i.e. in having those lands vested in the 
State was improper and unauthorised, It was submitted that the pur? 
- poses of section 6 of the said Act, which came into effect after the date 
of vesting, was to grant fhe right of retention to the intermediary in some 
specified and specific class of lands and holdings and as such also, in the 
absence of the notification as aforesaid, “forest” cannot vest. 

20. On the basis of the arguments as mentioned hereinbefore, ro- 
peated opportunities were given to the appellants to produce the rele- 
vant notification, if any, in respect of “Forest” and the departmental 
records were produced and from such records no such notification could 
be found out. In fact Mr. Sengupta submitted that he was not in a- posi-'. 
tion to satisfy the Court about the existence of such notification from 
the records. He of course submitted that section 5(1) (aa) was incorp- 
orated in the said Act with retrospective effect and so the effect of such 
incorporation would be vital for determination of this appeal. The 
learned Judge in the trial Court has held the same to be, was to entitle 
the State Government to acquire forest with retrospective effect only from 
the date of the statute and it was not correct to contend that such no- 
tification would cover the type of lands mentioned in section 5(1) (aa),. 
and so the notifications in guestion under section 4 of the said Act as 
issued in 1954 and 1956 would not apply to the type of lands as menti-. 
oned under section 5 (1) (aa). 

21. Section 4as it stood at the relevant time required a notifi- 
cation, by which all estates and rights of intermediaries under the said | 
Act could vest. Such vesting was effective from April 15, 1955 and in 
fact there was sucha notification dated August 16, 1954. Thereafter, 
on the incorporation of chapter VI ofthe said Act there was a fresh 
notification under tbe said section which was dated April 10, 1956. The, 
word ‘forest’, originally appearing in section 2(ff) having been omitted 
by the aforementioned Second Amendment of the said Act with retros- 
pective effect, we agree with tbe findings of the learned Judge in the trial 
Court that the notification of 1954 could not apply to forest or.forest land. 
and as such tbe argument that ‘since section 5(aa) was introduced in the 
statute with retrospective effect, the section should have been deemed to 
have always been in the statute and consequently the-notification in ques- 
tion should also be deemed to apply talands concerned by section 5(aa), 
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would not held good. and the more so in the absence ofa definition of 
the word "forest". which at the material time was there in the statute. 
In view of the ábove,. the notification published in 1954 could not apply 
to any forest or forest land even ‘though section 5(aa) was incorpora- 
"ted with retrospective effect, ' because the effect of such incorporation, 
as has been rightly found by the learned Judge in the trial Court, was to 
entitle the State Government to acquire forest with retrospective effect only’ 
from the date of the. statute. Apart from what has been stated hereinbefore, 
we also agree with the other reasonibgs of the learned Judge in the trial 
Court, on the effect of the incorporation of section 5(aa) with retrospe- 
Clive effect and the notifications in question, based on the reasonings in 
thé case of Katras Sharia Coal.Co.. v. State of West Bengal & Ors. (Sue. 
pra) The said 1954 and 1956 notifications in our view would not 
apply to the types of lands brought under the purview of section 5 (aa) 
of the said- Act.” In view of the above, we also agree with the learned 
Judge in the trial Court that when the said Act has not been made 
applicable to forest lands as in section 5(aa), under the 'procedure pres- 
cribed by the said Act itself, the initiation under section 10(2) of the 
said Act was unauthorised and without jurisdiction. 
`- .22. Itis no doübt true that in the case of Walamji Lalji v. Chan- 
dra Bhusan Bangal (Supra), ‘it has “been held by a Bench decision of this 
Court that the amendment. of- section 5(1) (aa) of the said Act is retro- 
spective -in operation and as such forest. together with all rights in the 
trees and in produce thereof, though transferred even Prior to the com- 
ming into operation of the-section must be deemed to have vested in the 
State “of West Bengal, yet in our opinion the said decision would not 
be a bar in making the present determination in the instant case and 
the order we'are proposing, because the relevant’ factor regarding the 
absence of the-necessary notifications under section 4 of the said Act in 
relation to “forest” and the. absence of the definition of forest in the 
present statute, although the same was there at the material time, and 
or the effect of them, have not been considered in the said decision, 
"23. There in also no dispute that in the absence ofa specific 
definition of “forest” the: words must be taken or read in its ordinary 
grammatical sense. Thus there would not have been any difficulty if 
“forest”? was covered “by the. notificatioris as afóresaid. - In fact the non- 
specification of “forest” ‘or non-inclusion of the same in the said notifi- 
cations have not only created the difficulties in the instant case but in fact 
thejsaid fact has made the, application of the provisions as meütioned 
hereinbefore retrospectively impossible. Furthermore, the argument as 
advanced by the appellants cannot in our view be accepted and the rule 
of construction as- mentioned hereinbefore would not apply, because 
at the material time there wasa specific definition of “forest” in the 
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said Act which is of course not. there in the present statute. We are of 
the view that since there was once a specific definition. of forest in the 
statute, the subsequent deletion of the,sari definition would not bring the 
matter within the ambit of the rule of construction as mentioned above. 

74. In view of the above, the appeal in our view has no merit and 
as such the same should be dismissed and we order accordingly. There 
will however be no order for costs. Fhe judgment aad order appealed 
against is approved and upheld. - 

25. Since the facts-and points of law in FMA Nos. 96 ‘and 97 of 
1966 are identical, so the judgment end order whieh we have proposed’: 
im FEMA No. 95 of 1966 would also govern them. Those appeals are: 
thus dismissed by upholding the determinations of the learned Judge iw 
the trial Court. There would however be no- order for costsin both the 
said appeals. 

Basu, J. ; I agree. 


S.P. M. 
[CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Sali Kumar Datta | 
Decision : September 168, 1976 - l 
Kartick Chandra Bers se ...Petitioner 
Versus : 
Bhusag Chandra Gurisa .. Ar cr ...Opposite party? 


Specific performance of contract—Compromise petition of parties 
filed in suít—Tlme being the essence of contract—Material and essentia? 
condition of contract — Substantia compliance with terms of contract inspite 
of express and mandatory condition for compliance —Effect— whether relief 
can be given on equitable considerations — Contract Act, Sec 55. . | 

An ejectment suit was dismissed on contest im teram of a solenama which was 
made a part of the decree. Hore the crucial point for decision is whether time is the 
essence of the contract ; Whether the substantial compliance with the terms of com- 
promise would enable the plaintiff to ask for reliefs on equitable grounds. 

` HELD: It appears from the facts and circumstances of the instant - 
case that time was made the essence of the contract and this was a material 
and essential conditjon of the compromise. That being so, the time could : 
not be extended except by the consent of all the parties concerned. In 
view of the express and mandatory condition of the contract, there is not 
possible to hold that equitable considerations should prevail to modify the 
terms of the contract by Court against the expressed provision of the agree- 
ment and without consent of the parties. That apart, on merits also the 
plaintiff had failed to establish his case for getting the relief. Furthermore, the 


*C. R. no. 4246 of 1973. 
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plaintiff is also not entitled to any relief even on his contention under 
Section 55 of the Contract Act. 
‘Cases referred to : 
(1) Jamshed Khodaram v. Burjarji Dhhuji Bhai, 20 CWN 744 (PC) 
(2) Kandarpa Nag v Banwarilal Nag, 22 CLI 244 
Gopal Chandra Mukherjee... sss an for the petitioner 
Tapas Roy and Alok Chakraborty... ...for the opposite party 


-` The judgment of the Court was as follows : 


This Rule was issued at the instance of the plaintiff in Title Suit 
No. 357 of 1967 in the Court of Ist Munsif, Tamluk against the order No. 
47 dated September 21, 1973 whereby the suit was dismissed after contest 
in terms of a Solenama which was made a part of the decree. The relevant 
facts are as follows : The plaintiff filed the above Title Suit for declaration 
of title and recovery of possession of the suit property on eviction there- 
from of the defendant the opposite party No. land the State of West 
Bengal. It was stated that the opposite party No. 1 was allowed to 
live in the suit property as the licensee and as he failed to vacate on 
demand the: suit was instituted for reeovery of possession on declaration 
of title. The opposite party No. | filed a written statement stating that he 
was a tenant under the plaintiff's father since 1347 B.S. and his right was 
also perfected by adverse possession and his name was duly entered in 
the record of rights asa raiyat under the State. A written statement 
was also filed on behalf of the State of West Bengal stating that the opp- 
osite party No. 1 was a tenant under the State, The suit became ready 
for. hearing on April 16, 1969 when the both parties, namely the petitioner 
and the opposite party No. 1 submitted that they would file a petition 
of compromise. Thereafter on April 17, 1969 both parties filed a peti- 
tion of compromise. The terms of the Solenama in English rendering are 
as follows :— ; 
| "|. we, the plaintiff and the defendant No. 1 on the advice of 
our well-wishers and considering all circumstances have decided to 
settle the suit amicably on compromise on the following terms : 
2. We, the plaintiff and the opposite party No. 1 hereby mutually 
admit and agree that : 
(i) each term of solenama is consideration of the other 
(ii) in this compromise the time is the essence of the contract, 
(iii) the plaintiff within April 26, 1969 will execute as vendor on 
behalf of his youngest minor son Kristo Prasad Bera, a kobala for 
about 6 cottas of land of Rs. 1500/- and register the same and endorse 
_ the registration receipt of the kobala inthe name of the defendant 
No. 1 and deposit it in the Court and on that account pay Rs. 1100/- 
to the defendant No. 1 avd inform Court accordingly. If the plain- 
tiff complies with all these he wil be entitled toa decree in the suit 
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without cost and the opposite party No. 1 will deliver amicably khas 
possession of the decretal property to the plaintiff, : 

(iv) if the plaintiff do not perform the acts mentioned above within 
the time aforesaid the suit will be dismissed, - . . 

(V) the suit will be dismissed against defendant no. 1 

(vi)- the Solenama will be a part of the decree and if the defendant No. 
l is unable to vacate the plaintiff will be entitled to take possession 
with the aid of the Court and he will be liable to pay Rs, is as 
compensation. 

(vii) accordingly we the plaintiff and déféndaat no. | pray that the suit 


to be fixed for May 27, 1969 for disposal in accordance with the terms 


“of the Solenama. 


According to the plaintiff-petitioner’s case the Kobala dn: executed on 


April 25,.1969 and he tendered the money to the lawyer of the said 
opposite party and.also to the opposite party ; on their refusal to accept 
and inform the court accordingly, it became necessary that the amount 


should be desposited in Court: He accordingly filed an application on- 


May 13, 1969 for deposit of money in Court. On this application the 
Court permitted. the plaintiff to deposit the amount at his risk 
and thereafter it appears the amount was deposited. The plaintiff 
filed an application on May 27; 1969 for disposal of the suit in terms 
of Solenamà. = The opposite psrty No. 1 thereupon submitted that. the 
. deed should be perüsed and the final ordér be passed after few days. The 

suit was adjourned to June 2, 1969 and on: that day the deferidant No. 1 
filed a petition for dismissing-the suit according to the terms of the Solena- 


- 


ma. It was stated therein that the Plaintiff did not act in terms of the - 


Solenama; he failed to endorse the registratiori Teceipt and to pay Ks. 


1100/- and informrto the Court- of -such © acts’ within April-26, 1969 as 
agreed and accordingly the suit was to be dismissed. By an order dated 


June 5, 1969 the learned Munsif -beld that both execution of the kobala 
and the payment was te be made -witbin April 26, 1969 and asthe pay- 
ment had been made beyond the time, the ‘suit was to be dismissed in 
terms of the Solenamá, Accordingly, the suit was - dismissed. 


2. The plaintiff moved this Court in revision against this order, 
being Civil Rule No. 3342 of 1969 and it was .held by this Court . that 
thelearned Munsif did not. give reasons in support of his conclusion. 
Accordingly, by order dated November 26, 1971 the impugned order was 
_ set aside and the case was sent back to the trial Court for decision in 
accordance with law. Thereafter the. matter came up for hearing and the 
learned Munsif by his order No. 47 dated September 21, 1973 - after 
considering all aspects held that the suit was liable to be dismissed in 
terms of- the Solenama. The suit was 'accordingly dismissed after contest 


r 
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in terms of the Solenama filed on April 17, 1969. This rale as already 
stated, is against this decision. 


3. Mr. Gopal Chandra Mukherjee, learned Advocate appearing for 
the petitioner, submitted that the trial conrt should have held on the inter- 
pretation of the Solenama that time was not the essence of the contract ; 
farther even if it were so, in view of the substantial compliance of the 
provisions of the contract by the plaintiff, and on equitable consideration 
the court should have pranted the relief to the plaintiff by decreeing the 
suit in terms of the Solenama  instend of dismissing the same. He 
further submitted that in any event the contract in the Solenama was the 
avoidable one and the opposite party No. 1 did not even avoid the 
contract by any overt act, He was accordingly not entitled to challenge 
the compromise contract. ` For all this reasons it was submitted that 
the judgment challenged i in the rule should be set aside and snit shoul be 
decreed in favour of the plaintiff in terms of the Solenama. Mr. Tapas 
Roy learned Advocate appearing for the opposite party No 1 contended 
that time was the essence of the contract and the plaintiff failed to 
perform his part of the contract as required and was not.entitled to any 
relief. 

4. I have set di above in detail an English rendering of the 
Bengali Solenama. On careful consideration of the terms thereof it 
appears to me that the time was made the essence of the contract of 
compromise. Not only was this condition mentioned in the clause 2 of the, 
contract, it was also mentioned on the subs-quent clause and each clause 
was made the consideration of the other. The plaintiff admittedly failed to 
perform the acts mentioned therein, namely the execution. and_regis-. 
tration of the kobala. and payment -of Rs. 1100/- within April 26, 1969. 
It is also difficult to accept the plaintiffs case that he tendered the money, 
within time which was denied by the opposite party No. 1 and there is 
no explanation for the delayed deposit in Court on May 13, 1969. In 
view of the express provision of the agreement which wasa material 
condition ‘thereof -there is no escape from the conclusion that the par- 
ties made the time essence of the. contract between them providing for 
consequence for-failure to perform the obligations therein imposed on 

either party. 

5. Ithas been next contended that even in sucha case, the Court 
has power and discretion to grant adequate relief to the party on equ- 
itable consideration when substantial part of the agreement has been 
complied with by him. Reliance was placed on the decision in (1) Jam- 
shed Khodaram v. Burjorji Dhhuji Bhai, 20 CWN 744 (PC). It was held 
in that case that Section 55 of the Indian Contract Act does not lay down ` 
any principle which differs from those which obtain under the law 
of England as regards contracts to sell land. Under that law, equity 
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which governs the rights of parties in cases of specific performance of 
contracts to sell real estate, looks not at the letter but at the substance . 
of the agreement in order to ascertain whether the parties notwithsta- 
nding that they named a specific time within which the completion was 
to take place really and iti substance intended more than that it should 
take place within a reasonable time. This judgment, it appears, is of no 
assistance to the plaintiff as, as we have already seen, the time was made 
essence of the contract as its material term by agreement in a pron: 
acted litigation, 


6. Mr. Mukherjee has referred also the decision in (2) Kandarpar 
Nag v.. Banwarirlal Nag and others, 22 CLJ 244, in which Sir Ashutosh 
Mookerjee speaking for the Division Bench observed that in case of 
specific performance of contract to sell real estate, equity which governs, 
the rights of parties looks, not at the letter but at the substance of the 
agreement in order to ascertain whether the parties, notwithstanding 
that they named a specific time within which the completion was to take 
place, really and in substance, intended more than it should take 
place within a reasonable time. The Court further observed that in 
cases, where the parties intended in the first conception of the agreement 
to make time the essence of the contract, the court would not be com- 
petent to extend the time, except by consert of all parties concérned. 
In (3) Jadebendra v. Monorama Debya 73 CWN 875 the Court was of 
the opinion that in the facts of the case, the principle of Kandarpa Nag 
case apply, and the relief was available to the aggrieved party on that basis. 
In this case the suit was decreed ex-parte and thereafter the application 
under Order 9 Rule 13 of the Code was filed giving rise to the Misc. 
Case. A petition of compromise, was filed therein whereby the defe- 
ndant was to pay certain amount within certain time to have the Misc. 
case allowed and the suit restored to file after setting aside the ex-parte 
decree. There was also a default clause providing thatif the payment 
was not made within the specific time the Misc. Case would stand dis- 
missed and the ex-parte decree would stand affirmed.. The petitioner 
did not make the deposit 1n time on account of bis illness andas a 
result the Misc. Case stood dismissed and thereafter an application was 
made under Sections 148 and 151 the Code of Civil Procedure. The | 
court was of opinion, following Kandarpa Nag's case, that it had ample 
power in an appropriate case to grant relief against forfeiture apart 
from consent of parties. 


7. In the facts of this case, it appears that time was 
made the essence of the contract and this was a material and essential | 
condition of the contract. As such the time could not be extended except 
by the consent of all the parties concerned as was laid down in Kandarpa 
Nag's case. It was a case where by the compromise petition the gase was 
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adjourned to another date for passing a decree in terms of the Sole- 
mama and the time was mentioned specifically as essence of contract 
which would only enable the party tn claim benefit on the basis thereof. 
In such a state of affairs, in view of the express and mandatory condition of 
the contract, it is not possible to hold that equitable consideration should 
prevail to modify the terms of the contract by Court against the ex- 
pressed provision of the agreement and without consent of parties. 
Further on merits also it is difficult to accept the case of the plaintiff 
when he stated that the deposit was being made only on the 14th May 
1969 in terms of the contract when such payment to the defendant No. 1 
was to be made within April 26, 1969. On both aspects it seems to me 
that tbe plaintiff has failed to claim any equitable or other consideration 
tn his favour by the Court. 

--8. About the contention under section 55 of the Contract Act 
it is to be noted that the defendant did not accept the delayed deposit 
as the performance of the terms of the contract and in his application 
of objection he prayed for rejection of thé plaintiff’s prayer and also 
for dismissal of the suit in terms of the agreement. On tkis ground also 
1 do not find that the plaintiff is entitled to any relief whatsoever. 
The rule accordingly fails and is discharged but there wil] be no order 
for costs. It is, however, necessary to pass some consequential order 
and 1 direct that the plaintiff would be at liberty to withdraw the amount 
of Rs. 1100/- deposited by him in Court. Further the kobala executed 
in terms of the Solenama is to be treated as cancelled and of no effect. A 
copy of this judgment is to be sent to the sub-Registrar of the Registration 
Office where the document is stated to have been registered for nece- 
saary action. 

T.K.M.- 


[ SPECIAL JURISDICTION ] 
Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sabyasachi Mukharji and Mr. Justice Salil Kumar Datta 
| Decision: August 10 & 11, 1976 i 
Bengal Paper Mills Co. Ltd... - ». Applicant 
Versus 4 
Collector of Calcutta &  Ors.... vs ... Respondents* 


Indian Stamp Act (2 of 1899), Sec 2(5) & Art. 15 of Sch, 1A— 'Bond'— 
When chargable with duty under Art. 15 of sch 1A— Test— Plain meaning 
— Legislative history—Reference under sec. 57(2) in Ch. 6 of Stamp Act 
1899, 


* Matter no. 477 of 1973. 
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.  - Bengal Paper Mills, a limited company ‘applied to the W. B. Industrial Deve- 
lopment Corporation for a loan. The Corporation sanctioned the loan to the Company 
as an interest-free loan but subject to certain terms and conditions facorporated in a 
. deed of agreentent. As a first imstalnrent of the loan, the Corporation advanced Ra. 
J5]sKhs on execution of a document. The berrower gave a receipt for the sum so 
advanced For reonyment, certain terms have beea leid down in the document. The 
Corporation applied to the Collector of Calcutta for adjudication of stamp duty. 
The Collector held that the docnmentin question wasa bond within the meaning of 
Section 2(5)(a) of the Indian Stamp Act 189% and imposed a duty of Rs. 18.000.10p. 
assessed nader Article 15 of Schedule HA of the Stamp Act. Being aggrieved, the Com- 
pany, presented a petition.before the Board of Revenue, which-was rejected .by the 
Board. The Company. thereafter, moved a writ petition before the High Conrt 
and obtained a Rule. Ultimately the Rule was made absolute with a direction to 
‘the Collector ‘as well. ax’ to the Board to «nbmit a statement of the case. In compli- 
ance with the direction so given by the High Court, a Reference was made for answers 
to the three questions Ths second question which was thought to be relevant was 
to the following effect: «whether the Collector was justified in assessing duty of Rs. 
18,000,100 on the said document under Artilce 15 of Schedule TA of the Indian Stanip: 
Act 1899 5". ^ 

Counsel for the Comoany contended that the Stamp Act mentioned (1) the thres 
Categories of bonds in section Z5), (fi) the six other tvpes of bonds in the Schedule, 
and (lii) the bonds referred to in section 8. His submission was that apart from these 
different varieties of bonds no other document should be taken. as a bond within the 
meaning of the. Stamp Act. Consequently the document in: question did not answer 
any of the categories referred to in the Act. ` : 

In the instant case, it appears that there was an agreement to lend monev, the 
agreement was fulfilled and money was advanced, receipt of the money was acknowle- 
dged in the document itself, and then there was a covenant to repay by instalments’ 
within speciffed dates, - i i : ; i 

HELD : A ‘bond’, in common parlance, has a definite meaning. ` 

For the purposes of the present case, it would be enough to say that the’ 
ordinary meaning of the word, bond is that itis a document or instrument. 
whereby the obliger binds himself to pay to the obligee specified sum or 
sums of money at a fixed date or dates. Tf this meaning is applied to the 

- document which is the subject matter of- the reference there is no doubt that 


the document in question is a bond. 

From the legislative history of the definition of “bond” in the different 
Stamp Acts that were in force in India, itis clear that the definition of the 
term *bond' in the Stamp Act of 1899 is not an-exhaustive definition at all. A 
7t includes not only the 3 types of instruments mentioned in Section 2(5) - 
but also other instruments as well. i id 

Considering the Act asa. whole, it is reasonable to conclude that the 
term ‘bond’ has to be given the widest meaning of the purposes of the Indian 
Stamp Act 1899. - : j i ; 

Therefore, upon considering the plain meaning of the word ‘bond’, 
the legislative history of the . definition of ‘bond’ and the several reported 

. decisions of the courts, it may be laid down that the document or the 
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l dhsirumient,. the ‘subject matter of the References a` “bond for the following 

reasons : — c 

(4) It is an MANN by whtch the Paper Mill Company has obliged 
Jtself to pay: ‘the sum of Rs. 15 lakhs dh 3 equal annual instalments on 3 
ee. specified dates ; 

` (2) ft is not payable to order or bearer ; 

(3) It is not an agreement because the enforcement of this document 
does not involve quantification. of damages’ by Court ; and 

(4) In defautt, the obligation - under the Derman can be enforced 
independent of any damages. © ' . 


Hence, the "Collector, ‘in the instant case, was justified in assessing the 
duty of Rs 18,010, 10p. on the document under reference under Article 15 
of Schedule iA of the Indian Stamp Act. 1899.. That is the answer to 
Question no. 2 under Reference. [n view ef the answer given to Question 
"mo. 2, it.ds not necessary to answer the other questions under Reference. 
. Cases referred to 1 


(1). - Gisborne & Co v. Subal Bowri, (18825 ILR 8 Cal 284 

(2) Jiwanlal Achariya.v. Rameshwarlal Agarwalla, AIR 1967 SC 1118 ` 
i (3) - Hitwardhak Cotton Mills Co. Ltd v Sorabji, ILR 33 Bom 426 

(4)- Mahabir. Prasad v. ` Peer. Bux, AIR 1972 All 466 

(5) dn the matter of Hamdard. Dawakhana, AIR 1968 Delhi 1 (F.B.) 

` 6). .Patel Stone Trading Co., Nagpur v. Ram -Singh AIR 1975 Bom 79 

(7). Hiralal Sircar-v. Queen Empress, (1895) ILR 22 Cal :757 


Biswarup Gupta, S. Pal and Suchit Banerjee... ` ...for the applicant 
Dipankar Gupita, S. B. Moonetjee and Prabir Majumdor , 
= iss : .. for the respondents 


The judgment ef the Conrt was as follows: - 
Mitra, .C. 3J.: This matter has come up before us in view of “the 
provisions of: sub-section (2) of, Section 57. in Chapter VI of the Indian 
Stamp Act, 1899 which provides that when the Chief Controlling Rev- 
enue Authority. refers.a case to the Hiph Court, it | shall be heard by not 
less than three Judges. 


- 2. Om “June 6, 1973 there - was an agneke heiyeen the Bengal 
Paper Mills Co; Ltd., and the West Bengal Industrial Development Co-: 
rporation Ltd, The agreement related to a:loan of Rs. 15,00,000/- which, 
the Corporation granied to the Bengal Paper Mills Co., Ltd. The do- 
cument.- was stamped with Rs. 1.50 p. plusa duty of 0p. as additional 
duty, it being agreed: between the Corporation and the Company that 
if-on adjudication any further duty was payable the same would be paid: 
by the Company. The Corporation applied to the Collector of Calcutta : 
for adjudication of the stamp: duty payable: on the document. The 
Collector examined - the matter. , The Collector found that thè Company 
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had applied to the Corporation fora loan. The Corporation had sanc- 
tioned the amount of Rs. 97,28,444:58p. to the borrower (ie. the Ço- 
mpany) as an interest free loan under the terms and conditions laid 
down in the deed. “The Corporation decided that the loan would be 
paid by instalments. The Corporation as the first instalment of the loan 
had paid Rs. 15.00,000/- on the execution of the document. The borro- 
' wer, i.e., the Company acknowledged the receipt of the loan and execu- 
ted a separate receipt therefor, By the document the borrower, i.e., 
‘the Company undertook to repay to the Corporation the loan of Rs. 
15,00,000/- by three equal instalments of Rs. 5,00,000/-. The first of such. 
instalments would be paid on May 31, 1991 ; the second instalment on 
May 31, 1992 and the third iostalment on May 31, [993 without any 
interest. The borrower also' agreed to certain conditions, if any default 
in repayment of the instalments had occurred. 

3. The Collector was of the view that the document wasa loan 
bond within the meaning of Section 2, sub-section 5(a), of the Indian 
Stamp Act, 1899. He imposed a duty of Rs. 18,000,10p. assessed under 
Article 15 of Schedule 1A to the Act. He directed that the said sum of 
stamp duty was to be deposited with the Collector by June 29, 1973. 

4. Against the Collector's order the Company submitted a petition 
before the Board of Revenge, West Bengal, for setting aside the Collec- 
tor's order. 

5. The Member, Board of Revenue, heard the Company's peti- 
tion on June 23, 1373. He agreed with the Collector and rejected the 
petition. | i 

6. On June 25, 1973 the Company moved an application to this 
Court under Article 226 of the Constitution for quashing the Collector’s 
order dated June 16, 1973 and the order of the Member, Board of 
Revenue dated June 23, 1973. This was Matter No. 477 of-1973. 

7. This Court issued a Rule on June 26, 1973 and granted an- 
interim injunction restraining inter-alia the Collector and the Member, 
Board of Revenue from giving effect to their respective orders. 

. 8. On February 3, 1975 this Court made the Rule absolute and 
directed the Collector of Calcutta; and the Member, Board of Revenue 
to submit a statement: of case within three weeks from the service of 
the order. The time was subsequently extended. 

-  9..]Incompliance with this Court's order made on February 3, 
“1975 a Reference has been made for a decision on the following points :- 

~ (dj) Whether on the facts and in the circumstances of the case, the 
Collector of Calcutta was justified in holding that the agreement dated 
6.6.73 between the Bengal Paper Mills Co., Ltd., and the West Bengal 
Industrial Development Corporation Ltd. wasa bond within the mea- 
ning of Section 2(5) (a) of the Indian Stamp Act, 1899 
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; (ii) Whether the Collector was justified in assessing duty of Rs. 
18,000, 10p. on the said document under Article 15 of Schedule 1A of 
the Indian Stamp Act, 1899, and 

(iii) Whether the Board of Revenue was justified in rejecting the 
petition dated 23.6.73 of the Bengal Paper Mills Co., Ltd., and in 
holding that this was not a doubtful case. 

10. Appearing for the Company Mr. Gupta has relied on some 
of the relevant provisions of the Indian Stamp Act, 1899. Section 2(5) 
of the Act runs tbus : 

“Section 2(5). Bond—''Bond" includes— 

(a) any instrument whereby a person obliges himself to pay 
money to another, on condition that the obligation shall be void ifa 
specified act is performed, or is not performed, as the case may be; 

(b) any instrument attested by a witness and not payable to 
order or bearer, whereby a person obliges himself to pay money to 
another ; and 

(c) any instrument so attested, whereby a per:on obliges him- 
self to deliver grain or other agricultura] produce to another ;" 

11. Mr. Gupta also referred to items 1, 16, 26, 34, 56 and 57 of 
Schedule 1A to the Act. These items deal respectively with (1) Adminis- 
tration Bond, (2) Bottomry Bond, (3) Customs Bond, (4) Indemnity 
Bond, (5) Respondentia Bond; and (6) Security Bond or Mortgage 
Deed. : 

12. Apart from Section 2(5) and the aforesaid items in the Sche- 
dule, Mr. Gupta also referred to Section 8 of the Act which provides 
for Bonds, Debentures or other Securities issued on loans under Act 11 
of 1879. 


13. The principal contention of learned Counsel for the applicant 
is that the Stamp Act conceives of (1) the three cátegories of bonds mene 
tioned in Section 2(5), (2) the six other types of bonds mentioned in the 
Schedule and (3) the bonds referred to in Section 8, He submitted that 
apart from these varieties of bonds no other document can be said to “be 
a ‘Bond’- within the meaning of the Indian Stamp Act, 1899, His conten- 
tion is that the document in question does not answer any of these 
categories, 

14. Reliance has been placed on (1) Gisborne & Co. v. Subal Bowri, 
ILR 8 Cal 284. In this case a Division Bench of this Court was consi- 
dering an agreement for payment of compensation in the event of failure 
to cultivate iadigo on 20 bighas of land for 10 years. The Court held 
that an instrument containing a covenant todo a particular act, the 
breach of which was to be compensated in damages, was not a bond and 
required an Eight Annas stamp only. It is clear that this was a case of 
an agreement to do a certain act, and the agreement provided that in 
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default of performance of the act certain damages had to be paid by the 
defaulting party. The document was held to be an agreement and not a 
bond. i 

15. The next case to which reference was made was the case of (i) 
Jiwanlal v. Rameshwarlal, AIR 1967 SC 1118. 

In this case the Supreme Court was construing certain provisions of 
clause (f) of Section 2 of the Bihar Money-Lenders (Regulation of Tra- 
nsactions) Act, 1939. According to this clause ‘loan’ means ‘an advance; 
whether of money or in kind on interest made by a money-lender, and 
shall include a transaction on a bond bearing interest executed in respect 
of past liability and any transaction which in substance is a loan...... " 

The Supreme Court, in paragraph 6, at pages 1120 to 1121 observes : 


e ..Itis, however, urged on behalf of the appellant that 
8 promissory note is not a bond, even though the Promissory note in 
dispute might have been executed in respect of past liability and bore 
interest. Now the word “bond” has not been defined in the 1939 
Act. It is true that a bond for the purpose of Stamp Act is not the same 
thing as a promissory note. But it appears to us that the word “bond” 
„is not used in Sec. 2(f) in the special sense in which it has been defined 
in the Indian Stamp Act It appears to have been used in its general 
sense that is a decd ii which one person binds bimself to pay ? a sum 
to another person... ..." 

The Supreme Court bas referred to the Federal Court's decision in 
Surendra Prasad v. Sri Gajadhar Prasad, AIR 1940 FC, Page 10. 

16. Learned counsel for the applicant before us has drawn our 
attention to these observations of the Supreme Court in support of his 
contention that the definition of ‘bond’ inthe Indian Stamp Act, 1899, 
must be given a restricted meaning rather than the wider meaning in Sec, 
2 (f) of the Bihar Act. 

17. Itappears to us that these are casual observations by learned 
judges of the Supreme Court while construing a different Statute altoge- 
ther. We have to examine in depth the language used in Sec. 2(5) of 
the Indian Stamp Act, 1899, to appreciate the impact and amplitude 
thereof. l 

18. We were then referred to (3) The Hitwardhak Cotton Mills Co. 
Limited v. Sorabji, ILR 33 Bom. p. 426. In this cases the transactions 
comprisėd in a document consisted of a transfer ofa mortgage secured 
on a cotton mill and an agreement that the transferee should lend money 
at the request of the transferor to the mortgaged mill for making impro- 
'vements, additions and repairs and for working the mill. The question- 
arose whether the document was a bond within the meaning of Sec. 2(5) 
(b) of the Indian Stamp Act, 1899, The Court held that an agreement 
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to lend money does not create na obligation to pay money and, as such, 
the document is nota bond. 

19. In the case before us, there was an agreement to lend money, 
the agreement was fulfilled and money was advinced, receipt of the 
money is acknowledged in the document itself, and then there isa cov- 
enant to repay, The Bombay High Court's decision, therefore, is of no 
relevance to us. 

20. Our attention was next invited to (4) Mahabir Prasad v. Peer 
Bux, AIR 1972 All 466, where the document stated that ‘P’ promised to 
sell a certain quantity of rab to ‘M’ at fixed rate, that ‘P’ received certain 
amount as an advance. and he agreed that he would supply rab by a 
certain date on default of which he would pay 50 per cent of the profits 
by way of damages. The question arose whether the document wasa 
*bond' under Sec, 2 (5) (a) of the Indian Stamp Act. The Allahabad 
High Court held that it was not a ‘bond’ for the following reasons :— 

(i) The obligation to pay money (50 per cent of profits) was to 
arise if ‘P’ defaulted in supplying the agreed quantity ofrab. The 
term providing for the consequence of default was not the  princ'pal 
covenant between the parties. It was a penalty clause which would 
come into operation if the principal obligation was violated. The 
intention of the parties was not that if rab was supplied the obligation 
to pay money would, as its consequence, become void ; in that event 
the obligation would not accrue or arise at all. 

(i) A bond requires an obligation to pay an ascertained sum 
of money. In the instant case 50% of the profits was not an ascer- 
tained sum. : 

(ili) The obligation to pay money as penalty for breach of a cov- 
enant is not within the purview of the definition of “bond” in clause 
(a) of Sec. 2,5) of the Stamp Act. 

. 21. This decision also is of no assistance to the applicant. In the 
case before us, there is an obligation to pay specified sums within specified 
dates. The Allahabad case was mainly concerned with payment of 
unascertained compensation for breach of contract. 

| 22. Before we proceed to make our comments on the nature of 
the document in the present case, it would be.appropriate to refer toa 
few relevant portions thereof. In clause 9 of the recitals, it is stated : 

“The Corporation has now decided to lend and advance to the 
Borrower (i.e, Bengal Paper Mills Co. Ltd.) the sum of Rs, 15,00,000/- 
onlyas the first instalment of tbe said loan," 

Immediately after this clause the operative portion of the document begins 
thus : 

“Now these presents witness and it is hereby agreed as follows : 
In consideration of the premises aforesaid and of the sum of Rs. 
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15,00 ,000/- only to the Borrower paid by the Corporation as the first 
instalment of the said loan on the execution of these presents the ree- 
eipt whereof is hereby and by the receipt hereunder written admitted 
and acknowledged the Borrower doth hereby coveiíant with the 
Corporation that the Borrower shall pay to the Corporation the said 
sum of Rs. 15,00,000/- only (hereinafter. called the **principal sum") 
by three equal instalments. of Rs. 5,00,000/- each of which the first 
instalinent shall be paid on the 3lst day of May, 1991 and the second 
instalment shall be paid on thé 3lst day of May, 1992 and the third 
instalment shall be paid on the 3lst day of May, 1993 without interest 
; except as hereinafter provided." 

This clause is followed by further covenants of the borrower with the 
Corporation. In Clause (i) of the further covenants by the borrower it 
is stated: — a 

“If ‘it-appears to the Corporation at any time that the Borrower 
is in involved circumstances and the interest of the Corporation may be 
in jeopardy if delay is made in the recovery of the said. loan or the 
balance. for the time-being remaining unpaid in respect of the said loan, 
then and in any of the aforesaid cases notwithstanding anything. to the 
contrary herein contained the entire loan of Rs. 15,00,000/- or the ba- 
lance thereof for the time being remaining. outstanding shall forthwith 
become due and payable together with interest at the rate of 12% per 
annum from the date of the default of the annual instalment of the . 
said principal sum or from the date of happening of any of the afore- 
said events, as the case may be, and the Borrower shall on demand 
forthwith pay to the Corporation the entire loan amount or the balan- 
cé thereof then remaining due together with interest as aforesaid.” 


23. Reading the document as a whole it appears that the principal 
covenant between the parties was with respect to the borrower's obliga- 
tion to pay Rs. 15,00 ,000/- by three annual instalments of Rs. 5,00,000/- 
each on the 31st May 1991; 31st May, 1992 dnd 3lst May, 1993. In - 
other words, the dominánt purpose of the document is to` ensure an. obli- 
gation on the part of the borrower to pay to the Corporation the afore- 
said sums of money on the aforesaid dates. 

3 24. It is in this contéxt, that we have to examino the legal propo- 
sitions mvolved in this case. 

25. A ‘bond’ in common parlance has a definite meaning. In the 
Shorter Oxford Dictionary, 3rd Edition, p. 200 at page 201 it is stated 
that a bond ‘is a deed by which A (the obligor) binds himself, his heirs, 
Executors and assigns to pay a certain sum to ‘B’ (the obligee) or his hee 
irs etc," In Donogh's Commentary on Stamp Law, 4th Edn., at page 
54 or 8th Edn. at page 68, it is stated : 


"A bond isan instrument under his seal- Baie oue person 
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becomes bound to another for the payment of a sum of money, or 
for the performance of any other act or thing.” 

In Halsbury' s Laws of England, 3rd Edn, Vol. 3, Art. 618 at page 

329 also a similar statement has been made with respect to the nature of 
` ad bond. The definition of ‘bond*, üccording to Halsbury, is that it is 
“an instrament -under seal, usually-a deed. Poll, whereby one person binds 
himself to another for the payinent of a specified sum of money either 
immediately or at a fixed future date. A person who so binds himself 
is called the obligor, and the person to whom he is bound the obliges ; 
and the instrument itself is sometimes called an obligation. 

26. For our purposes in this case it would be enough to say that the 

_ ordinary meaning of a bond is that it is a document or instrument where- 
by the obligor binds himself to pay to the obligee specified sum or sums 
of: meney ata fixed date or dates. It we apply this meaning to the docu- 
ment which is the subject ‘matter of. this reference there is no doubt that 
the document is a bond. : 

27. We may, however, examine the jegidative history of the defi- 
aition-of ‘bond’. in different Stamp Aets that were in force in our country. 

In the Stamp Actof 1869 the definition of a 'bond' was the same 
a8 could pe found in the Limitation Acts of 1877 and 1908. The defini- 
tion was as follows :— 

*Bond' includes any instrument Mindy a.person obliges himself 
to pay money to another on condition thatthe obligation shall be 
void ifa specified act is performed or is not perfo- med as the case 
may be,” 

In the Stamp Act of 1879 the définition of ‘bond’ runs t thus + 
' * *Bond' means :— à). Any instrument whéreby a person obliges 
himself to pay money ‘to another, on Condition thàt the obligation 
| shall: be void 1f a specified act is performed or is not performed as the 
eu case may bez. -` 
: (5) Any dristrurment attested by a ' witness and hot payable to 
"order or bearer whereby a. person obliges himself to pay money to 
another; and ` : 
- c) Any instrument so attested whereby a person obligés hiniself to 
deliver grain or other agricultural produce to another," 

It is to be-noied that. so far'as Clause (a) is concerned the definition 
in 1869 was wider than the definition in 1879. 

In thé presènt-Stamp Act of 1899.the.définition of the ‘bond’ is the 
same as in thó Act of 1879 with the exception that the word ‘means’ has 
beei discarded and thé word ‘includes’ has been restored a8 in the earlier 

. Act of 1869. 

'28. From the legislative history; it is cléar that the definition of the 

fermi ‘bond’ in the present Stardp Act is not aa exhaustive definition at 


a eS 
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all. It includes not only the three types of instruments mentioned in Sec. 
2(5) but also other instruments as well. 

29. Reference may be made in this connection to item no IS im 
Schedule 1A to the Act, In this item the proper stamp duty payable for 
different amounts or values of bond have been set out. The opening words. 
of this item are as follows :— 

“15. Bond (as defined by section 2(5), not being a DEBENTURE. 
(No 27), and not being otherwise provided for by this Act, or by the 
Court-fees Act, 1870 (VII of 1870) .............. 2." 

30. This is a clear indication that a ‘bond, within the meaning of 
the Indiam Stamp Act of 1899 ineiudes the types of instruments mentioned 
in Sec. 2(S) of the Act as well as those which: are not otherwise provided 
for either in the Stamp Act or im the Court-fees Act. 

3I. From what we have said above, itis reasonable to eonclude 
that the word ‘bond’ has to b» giver the widest meaning for the purpo- 
acs of the Indiam Stamp Act 1899. 

32. We may, incidenta'ly, refer to a few other decisions - 

33. (5) In the matter of Himdard Dawakhana— AIR 1968 Delhi p.t, 
a Full Bench of the Delhi High Court, on the basis of the Calcutta High 
Court's. judgment, reported in (I) ILR 8 Calcutta at p. 284 which we 
have cited above, has explained ‘the difference between a ‘bond’ under 
Sec. 2(5) and an ‘agreement’. In the case of a bond, in the event of breach, 
the party to the instrument who had obliged to pay money to the other is 
liable to pay the sums stipulated in the instrument. In the latter case 
the quantum of damages has to be fixed by the Court. 

34 One of the recent decisions on this subject is the decision of the 
Bombay High Court, in (6) Patel Stone Trading Co., Nagpur v. Ram 
. Singh, reported in AIR 1975 Bom at page 79. 1n an attested document 
in this case there was no mention of a pre-existing right or liability between 
the parties and for the first time a liability was created by the document 
whereby a person agreed to pay an ascertained sum to another and an 
express covenant about repayment was incorporated in the document. 
The Bombay High Court held that the document was a ‘bond’ within 
the meaning of Sec 2(c) (ii) of the Bombay Stamp Act. The Bombay 
High Court has said that the real test to decide whether a particular 
document is a ‘bond’ or not is to find out, after reading the document as 
8 whole whether an obligation is created by the document itself 
or whether it is merely acknowledgment of a pre-existing liability. 
If there is merely acknowledgment of a pre-existing liability which could 
have been enforced apart from the document ifself then the matter 
stands on a different footing. 

But if the document creates an obligation in itself with an express 
promise for payment of an amount, such a document will have to be 
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"termed as a bond within the meaning of Section 2(c) (ii) of the Bombay 
Stamp Act. The Bombay High Court has observed further that in every 
‘case the dominant purpose of the document ‘has to be ascertained before 
‘pronouncing upon its nature. Í 

35. We will advert to one ofher decision onty. (7) Hiralal Sircar 
v. Queen Empress, TUR 22 Cal. 757 is a decision "under the Stamp Act, 
1879. Tt-bas ‘been held that documents which are in the form of ackn- 
owledgments omy are not converted into bonds, as defined in Section 3, 
clause 4(b) of the Stamo Act, 1879, merely because they contain memo- 
yanda as to the rate of interest on which the loan is made and are attested 
by witnesses. No document can bea bond within the above section, 
"unless it is one which by itself creates an obligation to pay the money. 

36. Upon considering the plain meaning of the word ‘bond’, the 
legislative history of the definition of ‘bond’ and the above authorities, 
‘we are of opinion fhat the document or the instrument in the instant 
«ase is a bond for the following reasons :— 

(1) Tt is an instrument ‘by which the Bergal Paper Mills Co., Ltd., 
has obliged itseif to pay the sum of Rs. 15,00 000/- in. three equal annual 
instalments of Rs. 5,00,000/- each on May 31, 1991, May 31, 1992 and 
May 31, 1993 ; 

(2) Itis not payable to order or bearer ; and 

(3) It is not an agreement because the enforcement of this docu- 
ent does not involve quantification of danrages by Court. 

. (4) In default the obligation under the agreement can be enfor- 
‘ced independent of any damages. 

37. For all the reasons aforesaid, we are of the opinion with refe- 
Tence to Question No. 2 that the Collector in the instant case was justified 
in assessing the duty of Rs. 18,000. Op. on the document under refe- 
Tence under Article 15 of Schedule 1A to the Indian Stamp Act, 1899. 
Our answers to the other two questions do notarise, There will be no 
order as to costs. 

Mokharji, J: I agree. 
Datta, J: I agree. 





N. C. S. 
{CIVIL REVISTONAT, JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : August 27, 1976 
Commissioner of Wakfs vee .. Petitioner 
Versus 
Syamal Kumar Bose & Anr. ies ...Opposite parties* 


Bengal Wakfs Act (13 of 1934), secs. 70, 71 & 72—Commissioner’s 
*C. R. nos. 3172 and 3473 of 1975. 
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right to intervene in suits or proceedings — Wakf or wakf property being ip 
dispute—Duty of court under sec. 71—Application of Commissioner to be 
added as a party under sec. 71 read with Or 1, r 10(2) C P. Code — Wheth- 
er rejection application for addition as a party by trial court is justified. 

The Commissioner of Wakfs filed two applications under section 71 of the 
Bengal Wakfs Act 1934 read with Order F,- rule 10(2) of the Code of Civil Procedure 
1908 for impleding him as a defendant in the two ejectment suits which were treated as 
analogous for the purpose of hearing. The Commissioner alaimed that the suit pre- 
mises were dedicated as a wakfs by a registered deed: The said wakf estate was 
enrolled under section 44 of the Wakfs Act read with section 46(A) by an order made by 
the Commissioner, The fria} court rejected the said applications. Thereafter the 
Commissioner obtained these two Rules 

HELD: No doubt, section 71 of the Bengal Wakfs Act confers a 
substantive right upon the Commissioner of Wakfs to intervene in suits and 
proceedings in respect ofa wakf ora wakf property. There is no doubt 
also that the: expression ‘‘in respect of” has a wide amplitude and it en- 
compasses different kinds of suits or proceedings relating to or concerning 
a wakf or a wakf property. But at the same time, the court can not permit 
of the Commissioner ‘to intervene in exercise of his powers under section 
71 unless the requirements of section 71 are fulfilled. Section 71 provides for 
inter vention by the Commissioner of Wakf in suits oe proceedings in respec! of 
a wakf property in ihe interests of the wakf. The objcct of section 71 is to 
preserve the interests of wakf. Thus the Court may allow the Commissioner 
of Wakfs to join-either as a plaintiff or a defendant in a suit or proceeding 
in respect of a wakf ora wakf property in order to preserve and protect 
the interests of a wakf in dispute. Section 71 contemplates those suits which 
are likely to affect the interests to a wakf or a wakf property. Therefore, 
when the interests of à wakf is not in dispute -and the Court is not called 
upon to decide whether a property isa wakf property or not, Section 71 is 
not attracted and accordingly the Commissioner can not intervene. Further, 
the Court before permitting the Commissioner to intervene under section 71 
must be prima facie satisfied that the suit or the proceeding in question is in- 
respect of a wakf or a wakf property. The question of the existance ofa 
wakf or a wakf property ina particular case may not be at all raised by 
the plaintiff or the defendant, or the parties may be precluded by the princi- 
ples of resjudicata or by the doctrine of estoppel from agitating the 
said question. In such cases, the Court may legitimately refuse 
permission to the Commissioner to intervene. On the otherhand, when a 
decision in a suit or proceeding is likely to affect a wakf or a wakf- property 
the Commissioner of Wakf would be a proper party and he should be allowed 
under section 71 to be impleaded as a party in the proceeding to enable the 
Court to effectually determine the question in controversy in the presence 
of the Commissioner of Wakf. . - ; 

Cases referred to : 

- (J) Commissioner of Wakfs, Bengal v. Munshi Abbas All, AIR 1937 Cal 150 
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(2) Binoy Kumar Acharjee Choudhury y. Ahammad Ali, - AIR 1942 . 


Cal 467 
(3) Gouri Sankar v. Commissioner of wakfs, Bengal, AIR 1943 Cal 240 
Gopal Chandra Mukherjee... ...for the petitioners 
Bankim Chandra Dutt and Santosh Nath Sei? ...for the opposite party 


The judgment of the Court was as follows : 


Syamal Kumar Bose, who is the opposite party No. Lin these two 
Rules has instituted two suits respectively against Sabitri Bala Ghosh, 
opposite party No. 2 ia Civil Rule No. 3172 of 1975 and Sudhir Kumar 
Mondal, opposite party No. 2 in Civil Rule No. 3473 of 1975 for eviction 
from the premises described in the plaiats of the two suits on the alleg- 
ation that the respective defendants were monthly tenants under him and 
that they had committed default in payment of rent for more than two 
months, The case of the opposite party No. 1 is that he had terminated 
the tenancies of the respective defendants by service of notices to quit. and 
they are liable to be ejected under Section 13 (1) (i) of the West Bengal 
Premises Tenancy Act, 1956. Said Sabitri Bala Ghosh and' Sudhit Kumar ^ 
Mondal filed written statements in the respectivo suits contesting the 
above claim of the plaintiff, Syamal Kumar Bose, interalia, denying the 
relationship of landlord and tenant between the parties, 


2. The petitioner in Civil Rule No. 2172 of 1975 has himself stated 
that the Trial Court by its order dated 29th September, 1970 in Title 
Suit No. 43 of 1970 (now numbered as Title Suit No. 32 of 1974) has 
already decided the Issue No. 1 in favour of the plaintiff, Syamal Kumar 
Bose. The learned Munsif has, interalia, held that there was relationship 
of landlord and tenant between the plaintiff and the defendant of the 
said Title Suit No. 43 of 1970 and also of another suit which was being 
analogously heard with the Title Suit No. 32 of 1974. Further, A.K. 
Sinha, J. discharged the Civil Rules Nos. 515 and 516 of 1971- obtained 
respectively by Sabitri Bala Ghosh and another against the above order 
of the Trial Court dated 29th September, 1970. The learned Judge was 
not inclined to interfere udder Section- 115 of the Code of Civil Proo- 
edure. A.K. Sinha, J. declined to express any opinion on the point raised 
by the learned lawyer for the petitioner in those two Rules but the same 
did not mean that the point regarding relationship was kept open for 
fresh consideration by the Trial Court. At the ‘highest the said Issue 
No. 1 was left open for decision by the Appellate Court in a future appéal, 
if any, from the decree in terms of Section 105 of the Code. ' 

3. The. Commissioner of Wakfs, who is the petitioner in these two ` 
Rules filed applications under Section 71 -of-the Bengal Wakf Act, 1934 ~ 
read with Order 1, rule 10 (2), of the: Code'of Civil Procedure 1908 for 
impleadiog him as a defendant in aforesaid two ejectment suits filed by 
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the opposite party No. 1, Syamal Kumar Bose against Sabitri -Bala Ghosh” 
and Sudhir Kumar Mondal. The Commissioner of Waks claimed that l 
the premises in respect of which . these two ejectment suits have been © 
brought was dedicated as a wakf by one Achia Khatun by a registered deed 
dated 27th September, 1946. It was further alleged that Achia Khatun- 
and her husband, Syed- Ahmed were prev'ously. joint Mutwallis of the 
said wakf estate. After the death of Achia Khatun, Syed Ahmed had 
bétome the sole Mutwalli- In the. middle of 1363 B S Syed Ahmed left 
India. He had fraudulently sold the disputed property to one Khagendra 
Nath Dutta and one Satyendra Math Dntta bya registered kobala dated 
31st July, 1953, Subsequently, there was a partition in respect of the above 
property between Khagendra Nath Dutta: and Satyendra Nath Dutta. 
On 29th September, 1961, Satyendra Nath in whose share the property 
fell sold the property to “Syamal Kumar Bose. The above wakf estate, 
__ however, was enrolled under Section 44 of the Bengal Wakf Act read with 

` Section 46 (A) by an order passed by the Commissioner of Wakfs on 29th 
May, 1970. The name of Abdul Ajij was recorded as the Mutwalli 
appointed under Section 40 of the Wakf Act. The Commissioner prayed 
that he may be impleaded as a defendant in the aforesaid suits brought 
by Syamal Kumar Bose. The learned Munsif, 3rd Court, Basirhat, by 
the orders complained of rejected the above application of the Commissi- 
oner of Wekfs under Section-71 of the Bengal Wakf Act read with Order © 

1, Rule 10 (2), of the Code of Civil Procedure. Thereafter, the. Commis- - 
sioner of Wakfs obtained these Rules, - 


4. Mr. Mukherjee, learned Advocate for the petitioner submitted 
. that the learned Munsif has failed to exercise his jurisdiction vested 
in him by law by refusing the Prayer of the petitioner for. adding him as 
a defendant in the two ejectment suits brought by Syamal Kumar Bose: 
Mr. Mukherjee’ submitted that the Commissioner -of Wak‘s under Section 
71 has been given a paramount right to intervene in any suit or proceeding 
in respect of a wakf or any wakf Property by or against a Stranger to 
- the wakf or any other person: Me. Mukherjee contended that so long 
.88 the aforesaid order under Section 46(A) of the Bengal Wakf Act stands 
the suit property must be considered as a wakf property and, therefore . 
the Commissioner should be allowed to intervene in the two ejectment 
suits in the interests of the wakf in question. í 


.5.- In my view, the learned Munsif has: acted in accordance with 
law by refusing the prayer of the Commissioner of Wakfs for granting 
bim leave to intervene in the two ejectment suits in question. No doubt 
Section 71 of the Bengal Wakf Act confers a right upon the Commissi- 
oner.of Wakfs to intervene in suits and proceedings in respect of a wakf 
or a wakf property. , The expression ‘in respect of’ has a wide amplitude 
and it encompasses different..kinds of suits or proceedings relating to 
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or concerning a wakf or a wakf property. M.C. Ghosh and B. K. Muk- 
herji, JT. in (1) Commissioner of Wakfs Bengal v. Munshi Abbas Ali and 
others, reported in AIR 1937 Calcutta 150 held that Section 71 gives a 
.Substantive right to the Commissioner and the same is not merely 
procedural and, therefore, the said provision in not retrospective. Mr. 
_ Mukherji, learned Advocate for the petitioner has correctly point-d 
out that Section 7! may be attracted not only in a case where the exis- 
tence ofthe wakf or wakf property are admitted but also ina case 
where the party asserts existence of a wakf property or existence of 
a wakf and the other party denies and disputes the same. In other 
words, even in cases involving disputed claims, the Commissioner may 
intervene under S-ction 71 of the Bengal Wakf Act in order to conduct 
or^defend such suit or: proceeding. The observations of the Division 
Bench regarding. the scope of Section 70 of the Bengal Wakf Act in.(2) 
Benoy Kumar Acharjee Choudhury and others v. Ahammad Ali and others, 
AIR 1942 Calcutta 467 would be: also apposite in Ber preung the scope 


of Section 71. 


6. Atthe same time, the Court can not permit the Commissioner 
to intervene under Section 71 unless the requirements of Seetion 7! are 
fulfilled. It may be pointed oat that Section 71 provides intervention 
by the Commissioner. of Wakfs in a suit in respect of a wakf property 
in the interests of the wakf. The object of Section 71 is protection 
of the interests of the wakf. Thus the Court may allow the Commissioner 
of Wakfs to' join either as a plaintiff or a defendant in a suit or 
proceeding in respect of a wakf or a wakf property in order to 
preserve and protect the interests of the said wakf. Section 71 
contemplates those suits which are likely ro affect the interests of a 
wakf ora wakf property. Asa necessary corollary, it should be held 
that when. the interests of a wakf is not in dispute and the Court is 
not called upon to decide whether a property isa wakf property or 
not, Section 71 is not attracted and the Commissioner connot intervene, 
Further, the Court before permitting the Commissioner to intervene 
under Section 71 must be prima facie satisfied that the suit in question is 
in respect of a wakf ora wakf property. When the interests of a wakf 
are not likely to be affected section 71 does not apply. The question of 
existence of a wakf or a wakf property in a particular case: may not be 
at all raised by the plaintiff or the defendant or the parties may be preclu- 
ded by the principles of resjudicata or by the doctrine of estoppel from 
agitating the said question. In such cases the Court may legitimately refuse 
permission to the Commissioner to intervene. On the other hand, when 
a decision in a suit is likely to affecta wakf ora wakf property, the 
Commissioner of Wakfs is a proper party and he may be allowed 
under Section 71 to be impleaded as a party to enable the Court to 
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effectually determine the question in controversy in the presence of the Com- 
\ missioner of Wakfs. Section 71 is a meagure for protection of the interesis 
„Oof wakfs. When a wakf or a wakf property is not:going to be affected, the 
Commissioner can-not, claim that -he should be joined as a party ina suit 
-or proceeding under Seetion 71. As already observed where no decision 
is possible or permissible in law regarding the question whether a 
property is a wakf property or not it, would be futile to permit the Com- 
missioner to intervene under Section 71. Needless to say, even if the 
Commissioner is not permitted to join under Section 71, itis open to 
bim to proceed under Section 72 of the Act and institute a suit or pro- 
ceeding for the reliefs mentioned in Section 72. The Commissioner may 
also take recourse to other provisions of the Bengal Wakf Act which may 
be applicable. B.K. Mukherjea and Blank, JJ. in (3) Gouri Sankar v. 
Commissioner of Wakf, Bengal, AIR 1943 Calcutta 240 at peges 242-43 while 
considering the scope of Section 70(2) of the Bengal Wakf Act made 
observations which may be with equal farce applied in the interpretation 
of Section 71 of the Act. b M i : 
7. Inthe instant cases the defences of the defendants in the two 
ejectmetit' suits against delivery of possession have been already struck 
offe under Section 17 (3) of the West Bengal Premises Tenancy Act, 
1956.. In one of the ejectment suits, the Issue No. 1 regarding relation- 
ship of landlord and tenant has been already answered in favour of the’ 
plaintiff-opposite party No. 1. At least in the Trial Court the said Issue 
No. 1 cannot be reagitated. In the above view the Trial Court at this 
stage of the suits can not again enter into the validity of the derivative 
title of the plaintiff:opposite party No. 1! At present there is ao scope in 
the two' ejectment suits: to raise "and decide whether the suit property is 
a wakf -property or not; The addition of the Commissioner of 
Wakfs as a defendant in the two "éjectment suits dt this stage would 
serve no purpose. Needlegs to Say, that it is open to the Commissioner 
of Wakf to take recourse to other proceeding according to law for estab- 
lishing ‘hiv’ allegation'that the property i$ à wakf property. I express no 
opinioh'dn the guestioh whether or not the property is a wakf property. 
(9 E, 'accordin$ly; discharge these two Rules “Without costs. , Let a 
. copy of this order” be communicated’ to the Court below. | Ld aw as 
t “pCR - cr tox ' ale 3 " ` 


joe o. 54 « at 
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[CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya 
Decision : - August 20, 1976 
Nurjaban Bibi... ka xt i . Appellant 
Versus 
Md. Kajem All. iss v ... Respondent* 


Dissolution of Muslim Marriages Act (8 of 1939), Sec. 2— Snit for 
dissolution of marriage by wife—Ground being Li'an— Charge of adaltery 
falsely made by husband —Right of wife to dissolve marriage, when arises— 
When and how scuh right can be availed of— Doctrine of Li'an, whether 
obsolete, 7 

The parties to the suit out of which the present appeal arises, are governed by 
the Mahommedan Law. The wife filed a suit for dissolution of her marriage with the 
husband. Ono of the grounds she pressed in the euit was “Lran™. She alleged that 
her husband bad falsely charged her with adultery in a statement made by bim in bis 
defence in a previous suit brought by the wife against tbe husband seeking for a decree 
for divorce, The husband contested the suit His main defence was that the suit was not 
maiotamable and in particular, that the doctrine of ‘Li’an’ had become obsolete. 

The crucial point involved 10 the present appeal ls whether tbe statement of 
the busband about the adultery of bis wife by way of defence, made in a previous suit 
brought by the wife against Fim could be legally availed of by the wife in a subse- 
quent suit for dissolution of the marriage with her husband. 


HELD: Mere charge of adultery by the husband against the wife 
will not automatically terminate the relationship between husband and wife. 
For the desolution of marriage on that ground, the wife has to start a 
separate suit against the husband and has to show that the allegation of adu- 
ltery had been proved and found ogainst her. 

The doctrine of ‘La’an’ or ‘Livan’ is not obsolete but is still in force. 
That being so, a Mahommedan wife is entitled to institute a suit for divorce 
against her husband on the ground that her husband has- charged her with 
adultery falsely. 

According to the Mahommedan Law the wife is entitled to a divorce if 
the husband makes a false charge of adultery, against .the `wife Such a 
charge of adulteyr by the husband must be voluntary and aggressive. If the 
allegation -on the charge is by way of self defence or is meant to:disprove or 
counter-act the allegations of the wife in attack, it cannot be said that the 
allegation of the husband regarding the adultery is voluntary or actionable 
for getting a decree for divorce. If.any wife brings a suit for dissolution 
of marriage on certain grounds against the husband and if the husband in 
his written statement makes an alkgation of gh h tiff: edi iter) with seme 
other person by way of defence so that the plaintiff may not be believed 
er may not get a decree, “such allegations does net amount to voluntary or 
aggressive or independant statement of adultery against the wife. -Thechus- 
band in his defence is rather compelled to make such an allegation for his 

*S. A. No. 1472 of 1969. 
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own- protection. Such allegations are certainly not voluntary state- 
ment which might give rise to a cause of action to the wife for dissolution 
of marriage. The law allows the defendant husband to oppose the case 
of the plaintiff by making statements with a veiw to defend himself, when 
the law allows the defendant to take up a relevant plea for self defence 
as against the plaint-case. such plea cannot be used as a weapon against 
him. - If he is prevented from making such allegation in the written state- 
ment it will go against the public policy and consequently justice will not 
be done and decision cannot be made in any civil action. If such allegation 
by the defendant made in the written statement be allowed ta be used by 


the plaintiff-wife as a ground for a future litigation for dissolution of ma- ` 


rriage, then certainly the previlege of law will be denied to the defendant 
who may be hesitant to mokea relevant allegation due to uncertainty 
of the decision to be made in the suit. This position for the defendant, if 
allowed, will mean dental of a legitimate right to the defendant. If the 
statement regarding the adultery of the wife made by the defendant-husband 


Is relevant to^ the suit and necessary to.meet the attack of the wife in the Cu 


suit, it cannot be called voluntary accusation of adultery against the wife and: 
cannot be a ground me dissoluti on of mas ina | subsequent suit by her. 


Cases referred to : 
(1) Zafer Hussain v. Ummat-ur-Rahaman, 17-All LIR 78 
(Z) Jaun Beebee v. Sheikh Moonshee Baparee. 3 WR. 93. 
(3) Ramima Bibi v. Fazil, 24 All LJR 881 h 
J. Islam... i «s ...for the appellant 
Barindra Nath Roy... eo" zs .. for the respondent. 


The judgment of the Court was as follows : 
This second appeal is by the plaintiff Nur-Jahan Bibi against the 


judgment and the decree passed. by the Additional Disirict Judge, Murs- | 


bidabad in the first appeal setting aside the decision of the learned Munsif 
of the trial court decreeing the suit of the plaintiff. 

2. Nurjaban Bibi filed the original.suit against the defendant 
Md. Kajem Ali for dissolution of her marriage with the latter. 
The allegatiou of the plaintiff is that she was married with Kajem 
Ali according to Mahommedan Law. In the year 1964, she brought 
a suit against the defendant for dissolution of her marriage. In that 
suit the defendant submitted a written statement and therein he stated 
that the plaintiff was of bad character, that she was enamoured of one 
Asgar Ali and that she committed adultery with him. During evidence 
also the defendant made such statement. In consequence of these state- 
ments of the defendant, she is entitled to desolve her marriage with the 
defendant.on the basis of ‘Li’an’. It has been alleged by the plaintiff that 
those allegations are false and they were not retracted by the defendant. 
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The defendant Kajem Ali filed a written statement and his defence is 
that whatever statements he made iu. the previous: written statement and 
during evidence were true and the present suit is not maintainable, Other 
materiel sllegations niade by the plaintiff against the defendant have been 
denied, The learned Munsif decreed the suit ín favour of the plaintiff on the 
ground thet as the defendant failed to prove that the plaintiff bad committed 
adultery with Asear Ali, the plaintiff would be entitled to the decree prayed 
for.. The plaintiff examined herseif alone on her side but the defendant 
besides himself exatained several other witnesses. The learned Munsif 
was of the view that the wife should always be presumed to be devoted 
to ber husband and when the defendant failed to prove the allegation 
of adultery against her, the learned Munsif was inclined to accept the 
evidence of the plaintiff as true. In the appeal the learned Additional 
District Judge in order to appreciate the allegation of the plaintiff as to 
whether the statements made in the previous suit amounted to a charge 
of adultery, on the prayer of the respondent-plaintiff and for ends of 
. justice, admitted in evidence without objection from the side of the 
~~ appellant, the deposition of the defendant given in the previous suit. The 
said deposition was marked Exhibit 3. On consideration of the pleadings 
of the parties as well as of the evidence of the defendant in the previous 
suit, the learned Additional District Judge held that the statements made 
~ in the previous suit did not amount to any charge of adultery which would 
give aright to the plaintiff to dissolve her marriage with the defendant. On 
this finding the appeal was allowed with the setting aside of the judg- 
ment and the decree of the trial court and the suit was dismissed. Against 
that decision the present appeal has been taken to this Court. 


f 3. Ihave heard Mr. Islam, tbe learned Advocate appearing on 
behalf of the appellant and Mr. Roy for the respondent, 


. 4° The parties in the suit are governed by the Muslim Law. The 
wife has come forward with the suit for dissolution of her marriage with 
the husband. The Dissolution of Muslim Marriages Act, 1939 was passed 
as it was found “expedient to consolidate and clarify the provisions of 
Muslim Law relating to suits for dissolution of marriages by woman 
married under Muslim Law and to remove doubts as to the effect of the 
renunciation of Islam by a married Muslim woman on her marriage tie”. 
Section 2 of this Act .enumerates -severa! grounds of which one or more 
may be the basis on which the Court may pass a decree for dissolution 
of marriage in a suit brought by a Muslim woman. Ground No. (ix) 
says, “On any other ground which is recognised as valid for the dissolu- 
tion of marriages under Muslim Law". Article 240 appearing in 12th 
Edn.: of Mulla's Mahommedan Law is quoted below ;— 

*240. Li'an or imprecation :— 
(1) The wife is entitled to sue fora divorce on the ground that her 
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husband has falsely charged her with, adultery. She must filea reg- 
ular suit for dissolution of her marriage as a mere application to the 
Court is not the proper procedure. If. the charge is proved to. be 
false, she is entitled to a decree, but, not if it is proved to be true. 
No such suit will lie if the marriage was irregular.” 

At page 596 of Amir Ali’s Mahommedan Law, Vol. II, 4th Edn, we get : 


“When a false accusation is preferred against a woman, and the 
husband is unable to ‘establish the charge, the woman is entitled to 
claim a divorce from the Court" 
In this connexion two instances were mentioned as cited by Sautayra on 
the subject. The first was a case of Yehia bin Mohammad where he 
accused his wife of misconduct. She denied the charge andrequired him 
before the Kazi to establish it by formal evidence. As the husband 
failed to do so, an order was passed for dissolution of the marriage. 
The other case mentioned isa case decided by the Court of Algiers in 
1871. There the husband demanded a cancellation of contract on the 
ground that the wife had been guilty of immorality before ber marriage. 
The allegation was denied by the wife and wanted a divorce on that 
ground of false allegation. The husband could not prove the immorality 
of the wife and the Kazi passed order for a divorce. 

5. In (1) Zafar Husain v. Ummat-ur- Rahaman reported in the Alla- 
habad Law Journal Reports Vol. XVII at page 78 decided by a' Division 
Bench of the Allahabad High Court, it was held that a Mahommedan 
wife is entitled to bring a suit for divorce against her husband and obtain 
a decree on the ground that the latter falsely charged her with adultery. 
In that case the plaintiff's (wife's) allegation was that her husband stated 
before several persons that she had illicit intercourse with her brother and 
imputed fornication to her. Among other grounds, a plea was taken .that 
the law of ‘La’an’ had no place on Anglo Mahommedan Law and must be 
considered obsolete. The ground was rejected and it was held that 
Kazi of the Muslim Law was replaced by the Court. Besides the judgment 
of Knax, J., there isa separate judgment of Banerji, J. where he referred 
to the decision ofa Division Bench of the Calcutta High Court in the 
case of (2) Jaun Beebee v. Sheikh Moonshee Beparee reported in 3 WR 93. 
` It appears to me that Banerji, J. had the impression that the decision 
was of the view that the charge of adultery of the wife made by the hus- 
band could not be the ground of divorce by the wife and in this connex- 
ion only a part of a sentence from the judgment was quoted. The 
quotation is “a charge of adultery does not operate as a divorce", of 
course, Banerji, J. could not accept that view. I have gone through the 
said Caleutta case. ‘There the husband Beparee brought a suit for 
restitution of conjugal rights against his wife Jaun Beebee. The husband 
got the decree duly aftirmed by the Principal Sudder Ameen in the appeal. 
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i The wife came up before the High. Court’ with. the Special appeal. Thé 
matter was heard by a Bench consisting of Shamboonath Pandit and G. 
Camphell,-JJ. In the original "suit by the plaintiff a Mahommedan 
against his wife of the same religion, the latter pleaded that the husband 
had charged her with infidelity and proved it and that it operated as a 
‘divorce. There are several other pleas taken by the wife not relevant — 
“for our purpose. - Regarding the charge of infidelity, the Bench held : 
- “On hearing the special appeal of the wife, we think that the Courts 
below have tightly held that a charge of adultery does not operate 
asa divorce, though a fa!se charge might be an item of ill-usage to- 
.wards making up a sufficient answer. A true charge would be no step 
towards 'such an answer". 
Going through the entire judgment I.do not find any decision to the 
effect that the false charge -of-adultery made by the husband against 
the wife ‘would not be'a ground for the wife to'claim a decree for 
dissolution of her marriage witli the offending husband. That wasa 
case by the husband. for restitution- of conjugal rights against the wife 
and in that proceeding the defendant’s claim for divorce against the wife 
. did not arise. - Moreover mere charge . of adultery. by the husband against 
. the wife will not ~ automatically terminate the relationship between the 
huband and the wife. For the dissolution of marriage on that ground, 
the. wife has to start a separate suit in Court ‘against the husband, 

6. . The Principles laid down in the case of Jafar Husain were 
accepted by the Allahabad High Cóurt in (3) Rahima Bibi v. Fazi 
appearing in XXIV ALJR 881. My attention has not been drawn to 
. any, authority which has declared that the dectrine of ‘La’an’ or 
L'an has become obsolete, I am, therefore, of the view that a Maho- 
mmedan wife can bring a suit for a divorce ‘against .her husband. on 
the ground- that her husband bas eharged.her with adultery falsely. 
| 7. Animportaut point has been raised before me asto whether 
the statemert made by the husband about the adullery of his wife 
: by -way of defence in a suit brouglit bf the wife against him 
could be legally availed of by the wife in a subsequent suit for 
- dissolving Her marriage with the husband. “In the present case before 
me, the plaintiff admittedly brought a suit against the defendant- 
husband for ‘dissolution of marriage on the ground that the defendant, 

a 'Gharjamai' of the plaintiff's parente, had left her after ill-treating 
her ard making no provision for “ber maintenance. There were other 
-grounds not.- relevant for our purpose. That suit was registered as 
Matrimonial Suit No. 6 of 1964.  Kajem Ali appeared there and filed a 
.. written statement denying the allegations made by the’ plaintiff. His 
case was that he lived -with his wife at the house of her mother-in-law. 
He loved his wife. The plaintiff had fallen inlove with her cousin 
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[.CIVIL REVISIONAL JURISDICT ION ]. 
NUR Mr. Justiee Sachindra Kumar Bhattacharyya and. Mr. Justice. É 
f “Arun Kumar Janah - 
NE : Decision : : April 4,- 1976 - E SE: EP 
Gorachand Das... - a eis rules ^ Petitioner 


rad Versus - . 
. Sm. Dipali Das.. : |: ' a. Opposite Party* 


; - Civil Procedure Code (Act V of 1908), Sec. 24 — Transfer of suit— 
: -Grounds of transfer— Reasonable apprehension that justice will not be. done 
—How to assess such; apprehension—Rejection of application for transfer . 
by District Judge— Whether order of D. J. would operate as a bar to 
- "make a fresh application to High Court —Construction of Section -—No 
necessity to take resort to Sec. 115 of Code. 

In this revisional application the petitioner prayed for the transfer of a matri- 
monial suit from a particular court to any other court competent to try the suit, 
Ona previous occasion, the petitioner made an application for the transfer of the suit 
under section 24 of the Code of Civil Procedure before the District Judge of ; Alipore - 
but his application was rejected and his prayer was refused. Thereafter the petitioner 
moved an application under section 24 read- with section 115 of the Code before the»: 
High Court for the transfer of the suit and obtained a Rule. 

The potitioner’s grievance is that he has a reasonable and bonafide apprehen- : 
sion that he would not geta fair trial aud that justice would be denied to him if his 
case is tried by the learned. Judge from whose court the suit is sought to be trans- 


. ferred, 


HELD : In the present case, the several points raised by the peti- 
tioner, may not be sufficient to give rise to an apprehension in the mind of 
the petitioner if such points are taken in isolation. But the question here is 
what is the cumulative effect of such points in the mind of a litigent. Inci- 
dentally it may be mentioned that it is well established that justice should. 
not only be done but it must also manifestly and undoubtedly seen to have ` 

been done. Here, the point for consideration is whether the facts and cir- ` 

` cumstances exist which give rise to a reasonable apprehension in the mind 
of the petitioner that he will not get justice if the suit is tried by the court 
before which it is pending. The circumstances of the case are such that tt 
is quite likely that the petitioner had such -an apprehension and in the 
interests of. justice, the suit should be transferred to some other court. 
| An objection was taken on behalf of the opposite party that the instant. 
- revisional application was not maintainable because mo revision would lie 
against the order made by the District Judge refusing to . transfer .the case 
under section 24 of the Code, and further that the petitioner once "having 
made an application under section 24 before the District Judge and that 
application having falled he would not be entitled to move a ! R applica- 
tion under section 24 before the High Court. 

The contention raised is not tenable. Ona plain sending of section 
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further submitted that there.is nothing in the records of the court below 
from which such an allegation can be substantiated. Ft is no doubt true 
that the records of the court below do not contain apy petition filed on 
_ behalf of the petitioner to this effect but the deposition in the courts 
below are taken down in a narrative form and all the questions and 
answers do not find place in the deposition of the witnesses. Therefore, 
it is not altogether impossible that some of the statements made by the 
witnesses have not gone down in the records verbatim. But since there 
are no materials on record to indicate whether there has been any such 
omission at all, or if there has been any, what were the statements 
which were not recorded we might leave out this point from our consi- 
deration for the purpose of the present Rule. 

6. It was next contended on behalf of the *petitioner that at the 
conclusion of the hearing on the 6th June, 1975 a prayer was made on 
behalf of the petitioner, with the consent of the other side, for a short 
adjournment till the 9th of that month to enable the petitioner to 
examine one Dr. Brahmananda Panigrahi who treated the petitioner 
for sometime. It was stated that inspite of bis best efforts the peti- 
tioner could not serve summons on the said witness as he was staying 
at that time at Darjeeling andhe was due to come to Calcutta on the 
8th which wasa Sunday. Although this prayer was not objected to on 
behalf of the defendant the learned Judge refused to allow this short 
adjournment and gave out to the learned Advocate for the petitioner 
that unless the said witness was brought at 10-30 A.M. on the next day 
he will treat the evidence on behalf of the plaintiff as closed and will 
ask the defendant to adduce evidence on her behalf. Mr. Roy submitted 
that this was nota reasonable attitude for a court to take ‘in the circu- 
mstances. of the case and this fact taken along with other facts has 
given rise to an apprehension in the mind of the petitioner that this case 
will not receive due consideration from the learned Judge before whom 
the suit is pending. There can be no doubt that mere refusal to grant 
an adjournment by itself can never be a ground for transfer. But in 
the present case from what have been said hereinbefore and from what 
. will be noticed hereinafter the possibility of the petitioner’s having such 
an apprehension cannot be ruled out altogether. The other incident - 
which took place in the court below and which was strongly relied upon 
by Mr. Roy is the use of unbecoming language by the learned Judge 
to the petitioner when the later was trying to offer an explanation to an 
answer given by him in cross examination. The exact language has been 
quoted in the application under Section 24 which was moved. by the 
petitioner before the District Judge in the 3rd ground taken by him in 
the said application. We sent for the records of the Miscellaneous Case 
arising out of the said application under section 24 and have gone 
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through the report submitted by the learned Additional District Judge to 
the District Judge. In the order which has been passed by the learned 
District Judge on the said application the said report has also been quoted 
almost verbatim. On a reading of the said report it appears to us that 
some incident asalleged by the petitioner took place during the trial 
of the suit although the learned Judge might not have used the exact 
words alleged to have been used by him. It was contended that such 
an incident taken along with what happened in course of hearing of 
the suit as noted hereinbefore was sufficient to give riseto an apprehen- 
sion in the mind of the petitioner and if.that be so, it would be a 
sufficient ground for transfer of the suit Mr. Mukherjee contended tbat 
the application for transfer has been filed by the petitioner for the 
purpose of harassing his client and he alleged lack of the bonafides on the 
part of the petitioner in making the application for transfer. The records 
of the case however show the contrary. It shows that most of the adjourn- 
ments were prayed for by the defendant herself and it cannot be said that 
the petitioner is responsible for the delay in the hearing of the suit. More- 
over itis difficult to see how the petitioner who is not a very well paid 
employee and who has to pay alimony pendentelite to the opposite 
party under the. orders of the court would be benefitted by having the 
hearing of the suit delayed. About 3 years have already elapsed from 
the date of filing of the application under section 10 of the Hindu 
Marriage Act, we, therefore, see no reason to make the petitioner res- 
ponsible for the suit not having been disposed of for all these years. 


7. Mr. Mukherjee relied upon the decision in (1) M/s. Associate 
Tubewell Ltd. v. R. B. Gujarmal Modi, AIR 1957 SC 742 and contended 
that the petitioner should not be permitted to refer to what happened 
in-the trial court and make ita ground in support of this application. 
The decision cited by Mr. Mukherjee is quite different on facts, inasmuch 
as, that was a case wherein a review application certain statements 
were made and those were relied upon in support of the review applica- 
tion, as would appear from a passage occurring in the said judgment, 
which is as follows s 


"We cannot, however, part from this matter without placing on 
record our very strong disapproval of the course that the Advocate— 
a very senior counsel of this court—has adopted in making this ap- 
plication. In the review application he has referred in detail as to 
what, according to him, happened in court on the prior occasion and 
what each Judge said in the course of the argument. The review appli- 
cation sets out at length what the presiding Judge said and expressed in 
the course of the arguments and what his views were and what the 

`- other Judges of the Bench said and expressed and what the view 


386 Gorachand Das v. Sm. Dipali Das . l [1976 (2) ELI 


of each was. These statements are followed by a confident Ansertion 

how and why this application was dismissed.” 
The other decision on which Mr. Mukherjee has relied is reported in (2). 
AIR 1965 SC 1206, Basiruddin Asraf v. The Bihar Sutai Sunni Majlis- 
. Awagf. and anr. In that case an application for removal of the appellant 
from the mutawaliship was made by the appellant’s step-brother, asa result 
of which he was removed from mutawaliship by the statutory authority 
under the Bihar- Wakfs Act 1947. Against that order the appellant made 
an‘application’ to the District Judge for setting aside the said order 
under section 27(3) of the said Act. The learned District Judge 
"found against the appellant -on all the issues except one. This decision 
was affirmed by the Patna High Court. Against this decision of the 
Patna High Court the appellant contended before the Supreme Court that 
. some of the points which were urged on his behalf before the High Court 
bad not been noted in the judgment. In that context of the appel- 
` Jant's arguioents advanced before thé Supreme Court, the Supreme 
Court observed as follows : | i 


“This court will ordinarily regard the details of the arguments 
given ın the judgment of the High Court -as correct, and will not 
-enter upon an enquiry as to what was -or was not argued there ... 

..The High 

Court isa | Court of eiai old talaa an-omission is admitted or is de- 

- montrably proved this Court will not consider an allegation that there 

is an omission... ... ........ ... ...The appellant has had a very 

fair trial and ıt is ipia that the appellant cannot be allowed to have 

the whole issue debated again because he has thought out fresh 
arguments.” 


It will be seen, therefore, that the observations made by the Supreme. 
Court in that case were made on the, basis of facts which were com--- 
pletely different from the facts of the present case. The two decisions. 
cited by Mr. Mukherjee does not, therefore, help him in this case. 


8. In the present case the different points raised by the petitioner 
may not be sufficient to give rise to an apprehension in the mind’ of the 
petitioner if those points are taken in isolation. The question, however, 
is what is the cumulative effect of those points in the mind of a litigant. 
It is well established that justice should not only be done but it must also 
manifestly.and jundoubtedly seen to have been done. In the case of (3) 
Dr. Hardit Singh Jaswant Singh v. Bhagat Jaswant Singh and others, 
AIR 1964 Punjab 277, Dua, J. had taken the view that the averments 
made in the application for transfer could not be accepted and the affi- 
davit was excluded from. consideration. , But even then -His Lordship 
allowed the prayer for transfer on the ground that the language used by 
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. 9. : 
the learned Subordinate Judge in his comment indicated that the allega- 
- tions made against him had to some extent upset him 


9. Inthe present case what we are required to consider is whether 
facts and circumstances exist which give rise to a reasonable apprehen- 
sion in the mind of the petitioner that he will not get justice if the suit 
is tried by the court before which it is pending. We have given our 
anxious consideration to the questions involved In this rule and have eome 
to the conclusion that in the interests of justice the suit sbould be trans- 
ferred to some other court. Mr. Mukherjee appearing on behalf of the 
opposite party very fairly contended before us that his client has no 
objection if the suit is transferred but he opposed this application on 
principles of law. Before we conclude we must, however, make it clear 
that we do not mean or imply that we entertain any doubt about the 
integrity and impartiality of the learned Additional District Judge and 
it should not be taken to cast any aspertion or adverse remarks on him 
in this respect. It is the peculiar and special circumstances disclosed in 
this case which have induced us to take the view which we have taken. 


10. In the last place the contention of Mr. Mukherjee on behalf 
of the opposite party has been that the present application is not maintai- 
nable on the ground tbat no revision lies against the ordér passed by à 
District Judge refusing to transfer a case under section 24, and further 
that the petitioner once having made an application under section 24 
before the District Judge and that application having failed he is not 
entitled to move a fresh application under section 24 before the High 
Court, We are unable to accept this contention of Mr. Mukherjee. The 
language used in section 24 is : 

“The High Court or the District Court may at any stage— 

transfer any suit,... d iw sue "ri 
On a plain reading of the section, therefore, it cannot be said that mov- 
ing an application before the District Court will preclude the petitioner 
- from moving a fresh application before the High Court. In the case of 
(4) Hari Nath Biswas v. Debendra Nath Biswas, 11 CLJ 218 also reported 
in 5 IC 771, which isa Bench decision of this Court, it has been held 
that if the District Judge refuses to transfer a case under section 24 
the petitioner may make a fresh application for transfer to the High Court. 
The same view was taken in (5) Sheo Nandan Lal v. Mangal Chand, 
AIR 1927 Pat. 383. In this view of-the matter we need not concern 
ourselves with the question as to whether a revisiohal application 
under section 115 of the Code is maintainable against the order passed 
by a District Judge refusing to transfer a suit under section 24 of the 
Code. f 

-11. Mr. Roy made a prayer before us that in case we allow the 
transfer application we should direct a trial de novo. We are not 
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however inclined to allow this prayer made by Mr. Roy at thisd stage 
‘as it will cause considerable hardship to the parties concerned. This 
rule is accordingly made absolute and we direct tbe learned District 
Judge to transfer this case from the lith Court of the Additional 
District Judge to some other learned Judge who will beina position 
to hear out the suit expeditiously. | 

12. In the circumstances, we direct the parties to bear their resp- 
ective costs in this Rule. Let the records be sent down forthwith. 

, Birsttacharyya, J.: Iagree. 


^ N.C.S. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision : July 30, 1976 
Sm. Chandrabati Debi... oot ...Petitioner 
Versus 
Sm. Budia Bai... «e ...Opposite Party* 


Civil Procedure Code (Act V of 1908), Or. 26 r. 10— Procedure for 

` examination of pleader commissioner appointed for local inspection—Report 

'gubmitted—No objection to report by plff,—Right of piff. to examine 
Comm. — Permission, when to be granted— Principles underlying. 

A pleader Commissioner was appointed for local inspection. He filed his 
{nspection report. The defendant only filed objection to the report. The pleader Com- 
missioner was thereafter examined and then, cross-examined by the defendant. The 
plaintiff thereafter sought for leave of court to cross-examine the Commissioner with 
a view to clarify certain points. The permission sought for was.refused by the trial 
Court. Ruleis against the order rejecting the plaintiffs prayer for examiniog tho 
Commissioner. 2 2 

HELD: In regard to the examination of the Commissioner, the 
procedure for examination of other witnesses need not be followed in view 
of the express provisions of Rule 10 of Order 26 of the Code. Nor- 
mally when a party has not filed any objectlon to the Commissioner's 
report, the Court should not grant permission to such a party to examine the 
Commissioner. But, when after examination by the other party, the Com- 
missioner’s report is undermined or requires clarification in the estima- 
tion of the party who has not filed any objection to the report, it would be 
in fitness of things and in accordance with the principles of justice and 
fair play; that such a party should be given an opportunity to examine the 
Commissioner’s replies given by him to the examination of the other party 
with reference to the Commissioner's report. Otherwise, such a party having 

filed no objection to the report may suffer serious and irreparable prejudice and 
may be placed in an irretrievably unfortunate position for mere acceptance 

*Civil Rule no. 4427 of 1974. 
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of the Commissioner's report. That being the position, the Court should 
. grant permission to the plaintiffs in the instant case, to examine the 
‘Commissioner on the replies ‘given by him to the dandani s examination 
with reference to the report filed by him. 


Dilip Kumar Basu... x oe os for the petitioner 
Puspendu Bikash Sahu ds ves is for the opposite party. 


The judgment of the Court was as follows : 

This Rule raises an interesting question. A boundary dispute is in- 
volved in the connected suit and a Pleader Commissioner was appointed for 
3ocal inspection of the topography of the area around the suit land with 
certain speciflc directiens in connection therewith. The Commissioner 
filed his report and the defendant filed an objection to the sard report. As 
the hearing of the suit commenced, the Pleader Commissioner was exa- 
mined and thereafter it appears that he was cross-examined by the defen- 
dant. After the cross-examination was closed, the plaintiff wanted to 
cross-examine the Pleader Commissioner for some clarifications. The 
learned Munsif was of the opinion that there could not be any cross-exa- 
mination over cross-examination. Further the plaintiff did not file any 
objection to the Cemmissioner's report and accordingly he had nothing te 
cross-examine and no question of re-examination arose as there was ne 

;examination-in-chief. The plaintiff accordingly was not allowed to exa- 
mine the Commissioner and the present Rule is directed against this or- 
der at the instance of the plaintiff. 

2. Mr. Dilip Kumar Bose, feared Advocate appearing for the 
plaintiff submitted that his client did not file any objection to the Pleader 
Commissioner's report as it was accepted by him. But on account of 
certain statements made by the Commissioner in reply to the cross-exa- 
mination, some clarification was necessary for which the plaintiff should 
have been given an opportunity to examine the Commissioner. These 
contentions have been disputed by Mr. Puspendu Bikash Sahu, learned 
Advocate appearing for the opposite party. 

3. The procedure for examination of the Commissioner has been 
laid down in Rule 10 of Order 26 of the Code of Civil Procedure which is 
as follows / 

“10. (1) The Commissioner, after such local inspection as he 
deems necessary and afier reducing to writing the evidence taken 
by him, shall return such evidence, together with his report in writing 
sigaed by him to the Court. 

(2) The report of the Commissioner and the evidence taken by 
him (but not his evidence without the report) shall be evidence ia the 
suit and shall from part of the record ; but the court or, with the per- 
mission of the Court, any of the parties to the suit may. examine the 


2e 
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Commissioner personally im open Court touching any of the. matters - 
, referred to him or mentioned in his report, or as to his report, or a$ to 

the manner in which he has made the investigation... ... Fd | 
In regard to the examination of the Commissioner, the "procedure 
Jaid down for examination of other witnesses need not be followed in. 
view of the express provisions referred to above. Of course, when & 
party has not filed any odjection to th: Commissioner’s report, be 
should not normally be granted permission by ths Court to examine the 
. Commissioner. But when after examination by the other party the Com- 
missioner's report is undermined or becomes inconsistent with his report 
or requires clarification according to the party who has not filed any 
‘objection to it, it is only in fitness of things and according to the princi- 
ples of justice and fair play that such party should be given an opportunity 
to examine the Commissioner’s replies given by him to the examination 
of the other party with reference to the Commissioner's report. Other- 
wise such party not filing any objection may suffer serious and irreparablo- 
prejudice and be placed in an irretrievably unfortunate position for mere 
acceptance of the Commissioner’s report. 

4. In the premises, I am of opinion that the learned Munsif deled with 
material irregularity in not granting permission to the plaintiff to examine 
the Commissioner. The impugned order is accordingly set aside and the 
Rule is made absolute. There will be no order as to costs. The learned 
Munsif will grant permission to the plaintiff to examine the Commissio- 
ner on the replies given by him to the defendant's examination with: refer- 
ence to the report filed by him. 

5. Let the records be sent down as early as posible: 


S.P.M. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Prodyot Kumar Banerjee- 
Decision: April 13, 1975 
Indian Iron & Steel Co. Ltd. e Petitioner 
Versus 
Union of India & Anr. m ...Opposite parties* 


Limitation Act (36 of 1963), Art. 11 of Sch.—Non-delivery of goods 
' — Short delivery— Whether Art 10 or Art. 11 would apply — Starting point of 
limitation—Suit filed beyond period of limitation—Effect — Difference 
between Art. 30 of Limitation. Act of 1908 and Art 10 of thé 1963 Act. 


This is a case of. short delivery. The S.C.C. suit was for recovery of a certain 
sum of money as compensation for the price of goods not dellvered to the plaintiff 


tC. R. no. 3889 of 1973. 
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Company. The suit was dismissed by the courts below on the ground of limitation. 
Being aggrieved, the plaintiff obtained the Rule. 

The question for consideration ie whether Article 10 or 11 of the Schedule to 
the Limitation Act 1963 is applicable to the case 

HELD : Article IT provides for the period of limitatton for a suit 
for compensation for non-delivery of, or delay in delivering the goods. The 
present case is a case of short delivery. Therefore, Article 11 is applicable 
and not. Art 10. 

The words “when the goods ought to have been delivered” in Arti- 
cle 11 must mean the goods which ought to have been delivered on the 
date when a part ef the consignment of goods has in fact beea delivered. 

This is not a suit for compensation against the carrier for losing or 
injuring goods but it is a case for non-delivery of goods. Therefore, the: 
limitation will start running from the day when the goods ought to have been 
delivered. In the present case the goods despatched ought to have been 
delivered on 18.265 when goods in two wagons out of three were delivered 
to the petitioner company and this date was the date of the first stirring of 
limitation under Article 11. As the instant suit was filed beyond the period 
of limitation, the suit was time barred. 

Cases referred to : 

(J) Boota Mal v. Union of India, AIR 1962 SC 1716 
(2) Union of India v. Messrs. Gujarat Tobacco Co., (1953) 59 CWN 278 
Amal Kumar Ghosal m T 3s for the petitioner 


The judgment of the Court was as follows : 


This rule is directed against an order passed by the Second Bench 
of the Court of Small Causes, Calcutta. The suit isíor recovery of a 
sum of Rs. 2298/- towards the price of goods that had not been deli- 
vered to the plaintiff, Iron & Steel Co., Ltd. The plainuiff’s case is that 
the Company is the owner of the suit consignment covered by Invoice 
No. 309, R R. No. 424412 dated 16th February, 1968 Ex-Burneo Sid- 
ing to KP Dock, The consignment consisted of three wagons of Pig 
Iron, one of the wagons being No. SEKC 42995. It is alleged that the con- 
signment was correctly weighed by the servants and agents of the Eastern 
Railway in their Railway weighbridge and the weight of the said consign- 
ment was found to be 24.400 Metric Tonnes. The weight was so recorded 
in the original RR and Railway Risk rate of freight was collected on 
the said weight. Itis alleged that the, consignment was intended for 
export by shipment by SS Angella through Messrs. Mahindra and 
Mahindra Limited, the handling agents of the plaintiff. It is alleged 
that the wagon carrying the suit consignment did not reach Kidd- 
erpur Dock in time due to negligence on the part of the Railway and 
as such could not be exported. The wagon was ultimately delivered 
to the plaintiff through its agent, Mahindra and Mahindra on 19th 
March, 1968. Prior to delivery the wagon was reweighed and a shortage 
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of six tonnes was detected. The value was Rs. 2298/.. It is alleged 
that the shortage occurred due to the negligence on the part of the 
Railway Administration or their servants. Notice was given under sec- 
tion 78B of the Indian Railways Act and the defendant having failed 
and neglected to compensate to the plaintiff for the said loss, the plaintiff 
has filed -this suit for recovery of the aforesaid amount. Itis alleged 
that the paintiff stated in the plaint thit the cause of action of the suit arose 
on 16th February, 1968 and thereafter from day to day up to [7th March, 
1968 when the consignment was reweighed and delivery was given. The 
defendant Railway contested the suit denying, inter alia, all the allega- 
tions contained in the plaint and that the notice was bid’ and there was 
mo loss of consignment and that the claim of the plaintiff was barred by 
limitation. The Courts below held that the suit was barred by limitation. 
Hence the Rule. 

2. Mr. Amal.Kumar Ghosal on behalf of the petitioner conten- 
ded that the Courts below were wholly wrong in throwing out the suit 
as barred by limitation. It is argued that the period of limitation began 
to run from 19th March, 1968 wheu the delivery was given to the 
' plaintiff's agent and the period of limitation must be computed from 
19th. March, 1968 and that Art. lO of the Limitation Act, 1963 is 
applicable in the facts and circumstances of the present case. The 
point for consideration is whether Art. 10 or 11 of the Schedule to the 
Limitation Act, 1963 is applicable Art. 10 and 1! run as follows :- 

“10. Against a carrier for three years When the loss or 


compensation for losing or injuring goods injury occurs : 
11. Againsta carrier for three years When the goods 
compensation for non-delivery _ 7 ought to be delive- 
of, or delay in delivering, ; red”. 
goods : 


Article 11 provides for limitation for suit for compensation for non- 
delivery of, or delay in delivering the goods. In the present case there 
eannot be any doubt that the goods were not delivered, It appears to 
me that the short delivery was made in respect of the consignment and if 
itis a short delivery, Art. 11 and not Art. 10 is applicable. In my view, 
the Courts below rigbtly applied the principles laid down in (1) Boota 
Mal's case as out of the three consignments covered by the RR two: 
* were delivered to the petitioner on 18th February, 1968. Asa part of 
the goods was delivered on 18th February, 1968, Art. Il of the Limi- 
tation Act applied in the facts and circumstances of the case.- In my 
opinion, the words, “when the goods ought to have been delivered" 
must mean that the goods ought to have been delivered in the facts and 
circumstances on 18th February, 1968. The Supreme Court in the case 
reported in (2) AIR 1962 SC 1716 (Boota Mal v. Union of India) held 


1976 (2) CLJ). Indian Iron & Steel Co. Ltd. v. Union of India 393 


that when the goods ought to be delivered would mean that a reasonable 
time must elapse forthe carriage of goods from the place of despatch 
to the place of destination and that the fact what is.a reasonable time 
must depend upon the circumstances of each case and the further fact 
that the. period of limitation on the expiry of reasonable time for the 
delivery of the goods ought to be delivered which is to be decided 
according to the circumstances of each case. In the present case a part 
of the goods was infact delivered on 18th February, 1968. Therefore 
the balance of the goods ought to have been delivered in the facts and 
circumstances of the present case on 18th February, 1968 and as such 
in my opinion, the Courts below were right in applying the Article 11 
of the Limitation Act. Mr. Ghosal relied upon a case reported in (2) 59 
CWN 278 (Union of India v. Messrs. Gujrat Tobacco) in support of 
his contention, It has been held in the said case that for com- 
pensation for losing or injuring of goods carried by the carrier, 
time for claim for loss or injury of goods begins to run when the loss 
orinjury occurs. In the said judgment it has also been held that as 
the lose or injury occured during the transit of the goods by the carrie 
et, the onus to prove the date of loss or injury is on the railway and 
if the railway fails to discharge the onus, the date of delivery to the 
party should. be taken as relevant date of loss or injury" as the sta- 
rting point of the limitation under Art. 30 of the old Limitation Act. 
Art. 30 of the old Limitation Act is now Art. 10 of the new Limi- 
tation Act excepting that the period of Jimitation at the moment is3 
years in place of one year_under the old Act. In my opinion, 59 CWN 
278 (Union of India v. Messers. G. Tobacco) does not support the conten- 
‘tion put forward by Mr. Ghosal. Admittedly it is a case of non-delivery 
of goods and the limitation starts from the time when the goods ought 
to have been delivered. In the present case the goods ought to have 
been delivered on 18th February, 1968 when two wagons were delive- 
red to the petitioner and as such, in my opinion, Art. ll applies and 
the suit was filed beyond 3 years. 

The rule must, therefore, stand discharged. There will be no order 
88 to costs. 


N.€.S. 
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[CIVIL APPELLATE JURISDICTION] 
Refore Mr. Sankar Prasad Mitra, Chief Justice and 
“Mr. Justice Salil Kumar Datta 
Decision: September 21; 1976 


Padma Ltd. fete? th eee TX CIE Appellant 
Versus E : 
State of West Bengal & Ors. Meg ny MSS ;.. Reipondenta* 


Calcntta Improvement Act (V of 1911). Secs 45, 49. 160(1)—Service 
of notice as to propo:ed acquisition for improvement scheme-sanction of 
scheme by Govt.—Conclasive evidence of framing and sanctioning of scheme 
—Effect thereof — Validat'on of acts and proceeding due to irregularity 
not affecting substantial justice resulting from such irregularity — — Better- 
ment fee being not an integral part of scheme— Betterment fee if Illegal, 
whether scheme would be prejudially affected— Entire premises not neces- 
sary for implementation of.scheme—- Whether it would invalidate the scheme- 
— Colourable exercise of power —Scheme of 1911 Act—Challenge to acqui- 
"sition on ground of discrimination in selecting premises for acquisition— 
Constitution of India, - Arts. 14 & 19— Proclamation of uu ug 
Effect thereof. 


. The petitioner-company" « case was that no notice-under section 45 of the Cal- 
cutta Improvement Act 1911 was served noon the companv although the company was 
a recorded occupier in the municipal records, But under Section 49(2) of the Act, 
the publication of a notice under sub-section (1) is conclusive evidence that a parti- 
cular scheme has been framed and duly sanctioned by the State Government. In the 
{nstant case, there is no dispute that a notification: intimating the sanction of the 
scheme was duly published in the Official Gazette. In view of the conclusiveness atta- 
ched to the notification under section 49(2), a heavy onus lay on the petitioner 
to establish that the disputed letter was not issued by the petitioner company nor was 
it signed by its director. Except mere denial as being true to- information derived 
from the records no papers‘or documents were produced ‘to establish that the signa- 
tory of tho- letter was not tlie director of the company or the letter was not of the 
company. The company should have produced its balance sheets or the letter-issue- 
register or any other relevant paper to establish its case that the person signing the dis- 
puted letter was not its director nor was the letter issued from its office. 
lH Section 160(1) of the Act provides that no act done or proceeding taken under 
the Act shall be questioned. on ground merely of, amongst others, failure to` serve 
notice under section 45. on any person when no substantial injustice has -resulted 
from such failure or any omission, defect or irregularity not affecting the merits of the 
case. In this case, no injustice has resulted in the circumstances or any act : or irregu- 
larity | has taken place which bas affected the merits of the case. 

7 * ft was contended that the imposition of betterment fee being apesan ana 
the present scheme was unworkable. Forther, the sanction of the State Government 
was obtained on the basis of recovery of costs of acquisition out of betterment fees 
and other sources but as such realisation of betterment fees would not be available to the 

Board for implementing the scheme and in the context of changed circumstances fur- 
ther sanction from the Government was necessary. This contention is not tenable. 


*F. M. A. no. 333 of 1973. 
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Assuming that no betterment fees were available, it would be for the Board to find out 
the necessary finance from its own sources for implementation of the scheme or to 
abandon the scheme, But the legallity or validity of the scheme would not be in any 
way affected thereby. It may also be seen that there being no. alteration of the scheme 
after the Government sanction, no further sanction of the Government would be 
required under section 50 of the Act. 9 

In its writ petition, the company took a ground that several pieces of land belonging 
to others in the locality were left out of acquisition leading to discriminatory treit- 
ment. N» particulars had been furnished and the Act had not conferred on the 
writ petitioner any right to plead for release from acquisition. Further in vlew of 
the Proclamation of Emergency, the company did not press its challenge on grounds 
of infringemetit of rights guaranteed by Articles 14 and 19 of the Constitution of 
India. 

It is further contended that the notice under section 45(1) of the Act should 
have bsen signed by or by the Order of the Chairman of the Board. The disputed 
notice was signed by some one for the Chairman, The endorsement on the notice clearly 
indicates that the signatory signed the notice for the Chairman. Under his Order, 
such an order need not bea written order and may bea verbal order as well, There 
is no question of any delegation of authority by the Chairman so far as this case is 
concerned. Itis true that no evidence has been adduced to establish that there was in 
fact any order of the Chaftinaa calling upon the signatory to sign the order for the 
Chairman. In the absence of such challenge in the petition or in the affidavits, there 
was no occasion for the Board to adduce evidenca in support of the order which is 
` being challenged now: Be’ that as it may, the endorsement as appears is to be taken 
‘as made in compliance with requirements of section 45(3) of the Act and there has 
been no infirmity in respect thereof. 

It was next contended that ‘the present Scheme started as a Strect Scheme 
but after some progress was made in respect thereof, the Board switched off to 
General Improvement Scheme withont any authority of law. This contention is Incorrect 
factually because the impugned scheme was always a combination of a Street Scheme 
and a General Improvement Scheme and such a scheme is warranted by law. 

It was lastly contended that the impugned scheme was & glaring instance of 
colourable exercise of powers by authorities concerned without due application of 
mind inasmuch as it was apparent that the acquisition of the entire premises in 
question was not necessary for implementation of the scheme. It is not however in 
dispute that the land of the disputed premises was affected by the impugned scheme 
and that being so, the premises was liable to acquisition under the Act, even though 
a portion of the premises might not be necessary for implementation of the scheme. 
So, there is no illegality in seeking to acquire land of the disputed premises though 
it did not appear that the entire land comprisd ien the premises was required for any 
of the purposes of the General Improvement Scheme. 


Cases referred to : E 


(J) Somawanti v. State of Punjab, AIR 1963 SC 151 

(2) Chandra Sekhar Mullick: y. Trustees for the Improvement of Cal- 
cutía, an unreported decision of Calcutta High Court in CR. no. 
4110-11 of 1964 dated 1.12.72. Ded 

(3) Estate & Trust Agencies Ltd. v. Singapur Imp. Trust’ AIR 1937 
PC 265 


(4) Raja Anand v. State of U.P., AIR 1967 SC 1081 
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< (5) Amritsar Imp. Trust v. Baldev Inder. Singh; AVR 1972 SC 182 


Bankim Chandra Dutt and Samarjit Gupta c ..- — for the appellant 
-P. P. Ginwalla and Tarun Chatterjee e.) 7 a. for Respondents 2 & 2A 
Moni Bhusan Sarkar Te m uer ru for Respondents 1 & 3 
- Malay Bose s s .. Jor Respondents 20 & 21 


~ The judgment of the Cont was as follows : 

Datta, J: This is an appeal against the judgment and order of 
Chittatosh Mookerjee, J. dated March 12, 1973 whereby the connected 

` Rule was discharged. r F : 

2. The relevant facts are as follows: On or aboat March 30,1963 
the Board of Trustees for the Improvement of Calcutta, in pursuance of 
‘an earlier proposal. and, after considering the Inspection Report of its 
Alignment Committee, at their meeting on March 30, 1963 resolved that 
‘a street scheme for widening of Prince Anwar Shah Road from its junc- 
'tion with Russa Road to its junction with Raja Subodh Mullick Road 
(Gariahat Road) be prepared as recommended by the Committee. It 

“was further resolved that a survey be made for framing a General Impro- 
vement Scheme for the areas situated on either sides of Prince Anwar Sheh 
Road for purposes of improvement, Thereafter, on December 14, 1963 
the Board after considering the joint report of the Chief Valuer and the 
Chief Engineer decided that a General Improvement Scheme be framed 
for (i) the improvement of communications by widening "Prince: Anwar 

‘Shah Road to a width of 100 ft. except near junotion of Subodh Mullick 

' Road where the width was to vary from 84 ft. to 90 ft. on account 
of substantial pucca-built houses ; (ii the improvement of the areas. 
situated on either side of Prince Anwar Shah Road by widening of the 
existing roads and provision of new roads for improving access and 
communications to such localities, provision for parks and open spaces 
and the development of vacant and low lying lands. Under this scheme 

"known as Scheme No. 114B (Prince Anwar Shah Road), the entire premi- ‘ 
ses No. 357, Prince Anwar Shah Road was notified for acquisition. 

3. Notice under section 43 of the Act was published in the Calcu- 
tta Gazette, and also in the local newspapers in March 1967 in respect 
of the said scheme No. 114B (Prince Anwar Shah Road). Thereafter in 
or about March 16, 1971 notices under section 45 of the Act were issued 
to the respective owners and occupiers of the concerned premises inviting 

objections to the proposed acquisition of lands, including land of premises 
No. 357, Prince Anwar Shah Road. No objection was received from the 
‘petitioner but objections filed by others were considered by the Objection 
-Committee appointed for the purpose. The recommendation of the 
Committee was considered by the Board which adopted: the scheme ‘with 
modifications as suggested by the Committee and the particulars and the 
estimates prepared by their Chief Valuer and. Chief Engineer were approved 
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by the Board and the Government thereafter was moved for sanction 
of the Scheme. The Government of West Bengal under section 49 (1) 
- of the Act sanctioned the said Scheme known as the General Improvement 
Scheme No. 114B Prince Anwar Shah Road as submitted by the Board 
as aforesaid subject to the modification that width of the road was not 
to be reduced below 60 feet at any point. The sanction of Government 
dated March 12, 1970 was published in the Calcutta Gazette, extraordinary 
on March 13, 1970. 


4. The petitioner company, the appellant before us, had its regist- 
ered office at 357, Prince Anwar Shah Road, Calcutta where it has been 
carrying on. business as a lessee under its landlords at a monthly rent of 
Rs. 225/- only. According to its case, the Company had co structed 
new structures thereon and it is said that its business had grown to a 
considerable extent, the area being about 3.1/2 bighas encircled by a 
boundary wall constructed by it. It is also stated that in the said pre- 
mises covered under the said General Improvement Scheme there about 
17 companies carrying on their business by installation of costly machinery 
and providing employment to a considerable number of persons. 


5. According to the petitioner company, it never had any know- 
ledge of the scheme and the acquisition of the premises therefor as per 
notification mentioned earlier. It came to know of the acquisition of the 
aforesaid premises from a notice served on it under section 9 of the Land 
Acquisition Act dated October 25, 1971 inviting it to submit its claim for 
the said acquisition of its premises aforesaid comprised within the scheme 
for the General Improvement of Calcutta under CMDA Scheme No. 
114B. The petitioner submitted its claim under protest and challenged the 
validity and legality of the scheme by an application under Article 226(1) 
of the, Constitution moved on August 18, 1972. 


6. The petitioner company contended in its application that the 
notice as required under section 45 of the Calcutta Improvement Act, 
1911 was never served on it even though it was the recorded occupier 
of the premises,’ Thereby the petitioner was deprived of its statutory 
right to object to the proposed scheme as also the right conferred 
.under section 78 of the Act. Further the schome of the Board was 
not prepared in accordance with law and the sanction of the State 
Government was obtained on the -basis that a substantial portion 
ofthe costs and expenses of the scheme would be recoverable from, 
inter alia, betterment fee in respect -of land comprised in the scheme but 
not required for the execution thereof. In a recent Bench decision of 
this Court, imposition of betterment fee had been held to be illegal. 
Accordingly the seheme in absence of further sanction of the State 
_ Government was no longer a scheme valid in law and no farther sanction 


-— 
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was obtained. The petitioner further submitted that proposed acquisition 
was discriminatory and unreasonable as adjacent lands abuttiog on the road! 
belonging to others were left out of a:quisitioa off:nding the rights 
guaranteed under Articles 14 and 19 of the Constitution. It was lastly 
contended that the proposed acquisition of the entire premses 357, 
Prince Anwar Shah Road was without any purpose connected with the 
scheme excepting ia respect of a strip of land on the north required for 
widening the said street as indicated in published plan of the Board 
which indicated non-application of mind and thus a malafide and colour- 
able exercise of power by the Board. The back portion thereof consti- 
tuting the major area of the premises was not required for any of the 
avowed purposes of the acquisition Tne petitioner had always been 
ready and willing to surrender the rectangular frout portion of the said 
premises required for wideniug the road. The petitioner accordingly. 
prayed for issuance of appropriate writ restraining the respondents from 
proceeding further with the scheme and quashing the scheme and proc- ` 
eedings in connection therewith in so far as it relates to the aforesaid 
premises. P 

. 7. , The Board of Trustess as also the State of West Bengal opposed 
the Civil Order arising out of the said application under Article 226 (1) 
of the Constitution and iu the affidavit in-opposition filed on behalf of 
the Board by Arun Kumar Ghosh affirmed on September 8, 1972 it was 
stated that the notices under section 43 ih respect of the Scheme No. 114B 
Prince Anwar Shah Road was duly published in the local- newspapers, 
while notices under section, 45 was duly served on the owners and also 
on the occupiers of the premises concerned and the notice on the occupier 
of the said premises was served on one K:P. Ghosh on April 27, 1967. 
It was stated that while owners submitted objections to the acquisitier 
the occupiers did not file any objection to the scheme or acquisition. The 
Committee‘appointed to hear the objections, heard the objections of the 
owners on February 2, 1968 and referred back its recommendations to 
the Board overruling the objections and suggesting modifications. The 
revised particulars and estimates were made thereon by the Chief Valuer 
and the Chief Engineer which was accepted by the Board by resolution 
dated July 6, 1968, The total costs of the Scheme as approved: was Rs. 5. 
17 crores, out of. which recovery from the sale of old materials, sale of 
land, betterment levy would be Rs. 2.91 crores lcaving Rs. 2.26 crores as 
net costs of the scheme. This scheme was forwarded to the State Gover- 
nment for sanction. The State Government sanctioned the scheme which 
was published in the Calcutta Gazette on March 13, 1970 with some 
modifications about the width of the road and thereafter land acquisition 
proceedings commenced. : : 


` 


8. It was denied that-the scheme suffered from any infirmity, legal 
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or r Otherwise ‘or that the . petitioners rights "under Articles 14,19 or. 31 
were violated and the petitioner not having availed of the opportunity as 
provided in law was not entitled to- any further opportunity against the 
acquisition after the stipulated period prescribed by law. An affidavit-in- 


| . opposition affirmed by the Second Land Acquisition Collector was also 


filed supporting of the position.teken by the Board. - The petitioner filed 
‘his affidavit-in-reply thereto denying that K. P. Ghosh was ever its emplo- 
yee, and ‘reiterating that no notice under section 45 was served on the 
petitioner debarring it from fling objection under section 45 (2) or claim 
“ander section 78. The- petitioner also geiterated thatit had no objec- 
tion to an acquisition of the land required for widening the. toad while 
the acquisition of the entire premises would destroy a number of indus- 
tries situate therein throwing a large number of people out of a 
apart from the huge loss of investments made therein. 


' O` Thereafter: it appears-a: Civil Rule was issued on the above 
‘application calling upon. the respondents to show cause why the writs 
as prayed for should not be issued. The Board thereafter filed another 
affidavit-in- -opposition to the: Rule verified by Arun Kumar Ghosh, its 
Deputy Chief Valuer, affirmed on-November 22, 1972 containing sim- 
ilar averments as-in: the earfier affidavit-in-opposition, .takipg a further 
plea that there was inordinate delay in moving: the application in 
August 1972 when the^scheme was published on March 16, 1967 and 
' there was no explanation for the delay. It was further, reiterated that 
notice under section 45(1) was served. on the petitioner and one K. P. 
‘Ghosh received the notice on bebalf of the cccupiers, copy of which 
was annexed. It was stated-that' rio application under. section 78 within 
the stipulated time was filed by the owners so that the premises ue 
not be.abandoned from acquisition. 

: 10.. An affidavit-in-opposition to the said Rule was also filed on 
behalf” of the owners of the premises. No. 357, Prirce Anwar Shah 
Road., affirmed by S.N. Ray Chowdhury on December - 11, 1972 stating 
that -said premises originally - puwbered as premises No 108, Prince 
Anwar Shah Road, was leased to ore Mandaram Agarwalla who ass- 
` igned the lease in favcur "of thè petitioner. ‘The petitioner thereafter 
took a lease of. the premises from April 1, 1956 for ten years and had 
“been continuing in potsetsion_of the premises after the expiry of the 
"lease, It was “said that if there were ` industries in the said premisés, 
“they were there without lawful “authority or right, title or interest in 
the premises as sub-leiting was expressly prchibited under the lease. 
The allegations about construction of structures or investment of consid- 
erable amounts therein were denicd and disputed. It was also stated that 
under the terms of .the lease the owners were. entitled to compensation 
for land une structures while the leasee was entitled to compensation 
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for loss of busiuess, It was further stated that on their objections to 
acquisition they were duly given a personal hearing. 

11. Affidavits were also filed on behalf of Arun Iron Works, 
an industry, carrying on business at the said premises who supported 
the case of the petitioner. 


12. In its affidavit-ib-reply affirmed on behalf of the petitioner 
by its director, Ramprit Singh it was stated that the premises were not 
. vacant nor undeveloped low lying lands but was already a developed 
"land and ne consideration was given as to whether the land would be 
necessary for the scheme or not! -It was reiterated that K. P. Ghosh 
was never an employee ofthe petitioner and no notice under section 45 
was ever served on the petitioner. For the widening .of the -road only 
20 feet wide strip on the land of the disputed premises abutting on 
the proposed road as per road widening scheme would only be mece- 
“ssary 80 that acquisition of entire premises was unnecessary and beyond 
any reasonable requirement. There was another affidavit-in-reply by 
‘the petitioner to the affidavit-in-opposition filed by the State containing 
similar averments. The petitioner also filed an affidavit-in-reply to the 
owners’ affidavit-in-opposition stating that the petitioner was given 
permission to construct structures in the said premises and considerable 
amount was invested accordingly. The lands were developed by the 
petitioner and other industries had been carrying on Roane with 
full knowledge of the owners. i 


13. The petitioner, it appears, gave notice with the leave of Court 
of an additional ground contending that sections 78A to 78G were ultra 
vires Articles 14 and 19 of the Constitution. 

14. ‘It appears that a supplementary affidavit was affirmed on 
behalf of the Board and its Chairman by Arun Kumar Ghosh dated 
‘February 7, 1973 stating that notice under Section 45 was duly served 
on the petitioner ss would appear ‘from its letter dated April 20, 1967 
which - was as follows :- 


PADMA LTD. 
108, Prince Anwar Shah Road, 
Tollygunj. 
Ref : PL/CIT/67/967 Calcutta-1, 20th April, 1967. 


To 


The Chairman, 

Office of the Board of Trustees for the 
Improvement of Calcutta, 

10, Netaji Subhas Road, . : 2 
Calcutta-1. 
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Dear Sir, : se 
Re: Premises No. 367(now known as 108) 
Prince Anwar Shah Road, Calcutta. 

i We as occupier of the above premises have received your notice 
served on us u/s. 45 of Bengal Act V of 1911 as amended by Bengal 
Act VIII of 1931 and West Bengal Act XXXII of 1955 about the acq- 
uisition of the said’ premises for General Improvement Scheme No. 
114B, (Prince Anwar Shah Road). 

As our industry is running, we will be the greatest sufferer 


.. and labour will be idle ifatall the said premises is acquired and we 


strongly object to it. We will furnish you the full particulars of the 
losses at the time of hearing. 
we Yours faithfully, 
. for PADMA LIMITED., 
Sd/-Ilegible 
: Director 

15. It wasalso said that the petitioner appeared before the Obje- 
ction Committee at the hearing of the objections in respect of premises 
No. 367 as mentioned in the letter through D.P. Chatterjee, Administrative 
Officer as appearing from the minutes of the Objection Commie 
also produced before us. 

16. To this affidavit there was an affidavit-in- IO by the petitioner 
affirmed through its director, Raniprit "Singh denying that the signatory 
to the said letter was evera director of the petitioner at the material 
time. It was stated that D. P. Chatterjee was not an administrative 
officer of the petitioner at any point of time, It was reiterated that no 
notice under section 45 was ever served on the petitioner Company. 

17. The Rule came up for hearing before the learned Judge who 
held that in tho instant case, a Street Scheme was originally proposed to 
be framed but subsequently a General Improvement Scheme was framed 
in accordance with provisions of section 36. It was further held that 
an Improvement Scheme framed by the Board was not dependent upon 
imposition of betterment fee, so that even if section 78A be held ultra 
vires a scheme would be eapable of being executed in absence of betterment 
fee which were severable from other parts of the scheme. It was 
also held that the notice under section 45 was served on the recorded oec- 
upier of premises No. 357, Prince Anwar Shah Road, and the letter of April 
20, 1967, the original whereof was produced before and seen by the learned 
Judge, was in fact written by the petitioner which indicated service of the 
notice under section 45. On the unrebutted presumption that oflicial 
acts are duly performed, the learned Judge found that the notice of hearing 
of objections was duly served by certificate of posting, and in view of tho 
error of the petitioner in its letter mentioning the premises as bearing 
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No. 367, the objection was docketed and heard in respect of that premi--. 
ses. Even so there was the old number and the petitioner’s case of 
hardship was considered and disposed of so that the merits of the decision 
was also not affected by alleged irregularity in the matter of serving 
the notice. It was also held that there was delay in moving the applica- 
tion and for all the aforesaid reasons the Rule along with two other similar 
rules was discharged. The appeal is against this decision. i 


y 


18. Under section 45 service of notices on the owners and the reco- 
rded occupiers in respect of land which the Board proposes to acquire 
in executing the scheme is required to be made within thirty days of the 
publication of the notice under section 43. Such notice is necessary to 
enable such person if ‘he dissents from such acquisition or recovery of 
betterment fee, to state his reasons in writing within sixty days. After 
the expiry of the period, under Section 47, the Board shall consider the 
objection, representation or statement of dissent received in connection 
therewith and after hearing all persons who may be desired to be heard, 
the Board may abandon the scheme or may refuse to sanction the scheme. 
Under sub-section (1) of section 49 when the State Government sanetions 
an improvement scheme it shall announce the fact by notification and 
‘the Board shall proceed to execute the scheme ; sub-section (2) of 
section 49 provides that the publication of a notification under sub-section 
(1) shall be conclusive evidence that the scheme has been duly framed 
and sanctioned. : 


19. The petitioner's ‘case is that no such notice was served 
on the petitioner even though it was the recorded oceupier in the 
munieipal records. Under section 49(2), as we have seen, the publication 
of a notice under sub-section (1) sháll be conclusive evidence that the 
scheme has been duly framed and sanctioned. There is no dispute that 
the notice of the sanction of the Scheme under Section 49 (1) was duly 
published in the Calcutta Gazette, Extraordinary, on March 13, 1970 (anne- 
xure *A' to the petition). In view of the publication of the notification 
'as aforesaid it is conclusive evidence of the seheme having been duly 
framed and sanctioned. It could be contended, relying on (1) Somawanti 
v. State of Punjab, AIR 1963 SC 151 (para 19) that no other evidence is 
permissible to dispute the conclusiveness about the framing and sanctio- 
- ning of the scheme. In view, however, of the evidence adduced by both 
parties in this respect we proceed to consider the same. 

20. There can be little doubt that the failure to serve the notice on the 
` recorded occupier as required under section 45(1) could be a fatal irregu- 
larity as such lapse may completely disable the interested party. to file his 
dissent against acquisition of land or recovery of betterment fee and also 
- disentitle him to a hearing: of his objections -to which he is otherwise 
-entitled in law., According to the petitioner, as we have seen, no 
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notice under section 45 (1) was at all served while according to 
the Board the notice was served on the petitioner as unnamed occupier, 
there being no requirement in law to name the occupier [vide section 
45 (i) (ii)] in the notice and such notice was received by one K. P. Ghosh 
on its behalf. According to the earlier affidavits on behalf of the Board, 
no objection to the acquisition was filed by the petitioner. In a subsequent 
affidavit the Board produced a letter written by the petitioner signed by 
one of its directors which is dated April 20, 1967 which we have quoted 
earlier. The Board has given sufficient explanation for its late production. 
as it was docketed with the records of the Objection Committee in res- 
pect of premises No. 367 mentioned in the letter. The letter was 
mislaid because of the error on the part of the petitioner and no contra- 
dictory position in the circumstances was taken by the Board. This 
letter however could not be produced before us but the learned trial 
Judge has himself seen the letter and has expressly mentioned so. 


2L. This letter clearly indicated that the notice under section 45 was 
served on the petitioner, but he lodged his objection in respect of 
premises No. 367 instead of 357, though the premises No. 108 
asthe new premises was also mentioned therein while the premises 
are recorded in all correspondences and records as 357. The peti- 
tioner stated in its affidavit that the person signiag the letter was not 
its director af the material time. In view of the conclusiveness attached 
to the notifieation under section 49(2), a heavy onus lay on the petitioner 
to establish that theletter was not issued by it nor signed by its di- 
rector. Except mere denial as being true to information from the record 
no papers or documents were produced to establish that such person was 
not the director of the petitioner or the letter was not of the petitioner 
though such letter was in its letter-head even bearing a reference number. 
The petitioner should have produced its balance sheets or certified copies 
thereof or.the-letter-issue-register and other relevant papers to establish its 
case that the person signing the letter was not its director nor was the 
letter issued from its office. For all these reasons it is not necessary for 
us to prove the matter further as to whether the notice was served as 
provided in section 166 of the Act as contended by Mr. Dutt or in Section 
51 of the Companies Act, 1956 as contended by Mr. Ginwalla, learned 
Advocate appearing for the Board. On the materials on record we are 
satisfied, in agreement with the learned Judge, that the notice under section 
45(1) was duly served on the petitioner. 

22. As to the hearing of the objection, it appears that the Objec- 
tion Committee gave a hearing to the petitioner in respect of premises No. 
367 as prayed for and one D. P. Chatterjee, Administrative Officer ap- 
peared on its behalf. The petitioner except bare denial did not produce 
any documents, salary register or other papers to establish that the said 
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person was not its employee at the material time. We have seen the 
minutes of. the Objection Committee which in respect of premises No. 
357 records the presence of the owners’ representative and for premises 
No. 367 mentions the name of D. P. Chatterjee as appearing in support 
of the objection which was recorded “on ground of bardshi p. These re- 
cords are kept and maintained in the usual course of business, and, if no 
hearing was given to the petitioner for premises No. 357, it was due to its 
owu error.. Further, section J60(1) provides that no act done or procee- 
ding taken under this Act shall be questioned on the ground merely of, 
amongst others, the failure to serve a notiee under section 45 on any person 
where no substantial injustice bas resulted from sı eb failure or any omis- 
sion, defect or irregularity not affecting the merits of the case. We are 
also of opinion that no injustice has resulted in the circumstances or any 
act or irregularity has taken place which bas affected the merits of the 
ease, as we shall presently see. ai 
] 23. Mr. Dutt next contended that the notice, under. sub- section (0) 
of seetion 45 shall under sub-section (3) be signed by or by the order of the 
Chairman. The rctice ip theinstent case was signed in the following 
manner ; - quls Tem 
| “BY order 
'Sd/-B. C. Mukherjee 
for Chairman" 


mow go C 7 £o 3. EO tutes ay 


The endorsement in our;view clearly- indicates that the signatory 
‘signed the letter for Chairman under his order. Such an order need not be 
a written order and it may bea verbal order as well, and as.we have seen. 
from the minutes of the Objection Committee, such notiees extends. to . 
hundreds. There is really no question of any delegation of authority by. 
the Chairman in this instance. It 18 true that no evidence has been addu- 
ced to establish that there was in fact any order of the Chairman calling 

upon the signatory to sign the order on behalf of the Chairman. It is 
however to be noted that there was no'challenge in the petition or in 
affidavits on. behalf of the petitioner to the said order not being signed by. 
. Or by the order of the Chairman. In absence of such challenge :in the 

-petition or affidavits which, it appears, was made only in course of argu- 
ment, (here was no occasion for the Board to adduce evidence in support 
of the impugned order. As the words stand, we feel that they are in - 
compliance with the provisions cf sub-section (3) of section 45 and red is `. 
no infirmity on that account. 

24. It was next submitted that the scheme started as a street scheme 
but after some progress was made in respect thereof, the Board switched 
off to General Improvement without authority of law. It-is correct to 
say that originally in 1961 the Calcutta Improvement Trust Alignment 
Committee decided that the cebeme for the widening of Prince Anwar 
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Shah Road should be taken ona priority basis. The Board thereafter 
decided to appoint a Committee to examine the proposals for widening 
of Prince Anwar Shah Road and development of adjacent area. The 
Committee submitted its report and the ‘Board by its resolution dated 
March 3, 1963 decided that a scheme for wideniog Prince Anwar Shah 
Road be prepared and the Scheme be also prepared for areas situated on 
either sides of the said street for purposes of improvement. Finally after 
considering the joint report of the Chief Valuer and tHe Chief Engineer, 
the Board by its resolution of December 14, 1963 decided that a General 
Improvement Scheme to be known as 114B (Prince Anwar Shah Road) 
be framed for (i) improvement of communications by widening the Prince 
Anwar Shah Road between Deshpran Sasmal Road and Raja Subodh 
Mullick Road to a width of 100 ft. except in the section near its junction 
with Raja Subodh Mullick Road the width is to vary because of the existe- 
nce of , substantial pucca houses on both side and, (ii) the improvement of 
the areas situated on either side of Prince Anwar Shah Road by widening 
of the existing road: and provisions for new road for improving access 
and communications to such localities, provisions of parks and open spa- 
ces and the development of vacant and low-lying lands. Notices accor- 
dingly wore published in Calcutta Gazette under Section 43 of the Act in 
respect of the said Scheme 114B, Prince Anwar Shah Road and the State 
Government by its order dated March 12, 1970 sanctioned the General 
Improvement Scheme 114B, Prince Anwar Shah Road with the modifica- 
tion that the total width of tbe road should never be less than sixty feet 
in any section. | 

25. It will thus be seen that the General Improvement Scheme 
launched by the Board consisted of- two parts, street widening scheme and 
improvement of tbe area along both sides of the road. It was thus a 
eomposite scheme combining a street scheme with a general improvement 
scheme. Section 35 D provides :— 

"35D. An improvement scheme may be one of the following types 
or a combination of any two or more of such types or of any special 
features thereof, that is to say— 

(a) a general improvement scheme $ 

(b) a street scheme; 

(c) a housing accommodation scheme ; 

(d) a re-housing scheme." 

The contention ofthe petitioner that a street scheme was switched 
over to a general improvement scheme is not based on fact as the impu- 
gned scheme was always a combination of a street scheme and a general 

. improvement scheme which is warranted in law. 
26. It was next contended that in view of the Bench decision in (2) 
C.R..Nos. 4110-11 of 1964, Chandra Sekhar Mullick v. Trustees for the 
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Improvement of Calcutta decided on December 1, 1972 wherein it was 
held that the imposition of betterment fee was unconstitutional, the present 
scheme was unworkable. Further, sanction of the State Goverament was 
obtained on the basis of recovery of costs of acquisition out of betterment 
fee to the extent about Rs. 2.91 crores which was no longer available to 
the Board for implementing the scheme and in the context of the changed 
circumstances further sanction from Government was necessary. We 
are informed that ag appeal to the Supreme Court is pending against the 
aforesaid decision, De that as it may, in agreement with tbe trial court 
we areof opinion that the possibility of the recovery of the amouat 
of betterment fees did not form an integral part of the scheme. The 
Board’s estimate of recovery of costs for the total sum of Rs, 2.91 crores 
was from sale of old materials, sale of land and betterment levy, and 
betterment levy was not shown separately. Assuming that no betterment 
levy was available it will for the Board to find out the necessary 
finance from its own resources for execution of the scheme or to aban- 
don the scheme and the legal validity of the scheme 1s not in any way 
affected thereby. It willalso be seen that there being no alteration of 
the scheme after the Government sanction, no further sanction of Gover- 
nment is required under section 50. 

27. Mr. Dutt lastly contended that the scheme wasa glaring 
instance of colourable exercise of power by the authorities without any 
applieation of mind, as the acquisition of the entirety of the premises 
No: 357 was not necessary for the purpose of the scheme. The Scheme 
was, as we have seen, apart from street widening, for, widening of exi- 
sting roads, provision of new roads for improving access and commu- 
nication to such localities, provisions fór; parks and open spaces 
and development of vacant and low-lying lands. A perusal of the 
published plan of the Board, it is said, indicates that for widening 
the street, a strip of about 20 feet wide on the northern part of 
the premises along the roed would be required, for which acqui- 
sition proceeding ‘was necessary. The petitioner never objected to 
such acquisition and the Court's injunction did not extend to that 
strip of land in respect whereof the Board was at liberty to pro- 
ceed with the scheme in accordance with law. But the balance area 
of the said premises, consisting of its major portion, was in no way requi- 
red for the scheme, as the map indicates, either for road alignments 
for new roads, or provisions for parks or open spacethrough any por- 
tion of the said land. Thereis also no dispute that the land of the 
premises was neither vacant norlow-lying. So thatit is obvious that 
no portion of the land thereof, except the portion required in the 
proposed extension of the road, was ever required for tho general 
improvement scheme. The acquisition of this land was thus a 
colourable exercise of power without due application of mind by the 
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authorities, The proposed acquisition of the rear portion of the 
premises: "io uld accordingly be quashed, 


28. Mr. Dutt referred to several decisions in support of his proposi- 
tion that even though a notification by the State Government under 
section 49 (2) is conclusive evidence that the scheme has been duly 
framed and sanctioned, such conclusiveness is subject to the exception. 
In case of colourable exercise of power the sanction of the Government 
is open to challenge at the instance of the aggrieved party. In (3) Estate 
and Trust Agencies Ltd. v. Singapur Improvement Trust, AIR 1937 P. C. 
265 the Judicial Committee set aside the declaration of the Trust on the 
ground that the appellant’s property was badly lighted and ventilated 
while the relevant law provided for demolition only if the dwelling place 
was of such construction or in such a condition as to be unfit for human 
habilition. In (1) Somawanti v. State of Punjab, AIR 1963 SC 151 it 
was held that the declaration under section 6 of the Land Acquisition 
Act, 1894 made by the Government, that a particular land is needed for 
public purpose is eonclusive but if it appears that what the Government 
is satisfied about is not a public purpose but a private purpose or no 
purpose at all, the action of the Government would be colourable as not 
being relatable to the power conferred upon it by the Act and its declar- 
ation would bea nullity. Similar view was taken in (4) Raja Anand v. 
State of Uttar Pradesh, AIR 1967 SC 1081. In (5), Amritsar Improvement 
Trust v. Baldev Inder Singh, AIR 1972 SC 182, the Court observed that 
the power conferred on the Improvement Trust was not a plenary power, 
It is a power to be exercised in accordance with the conditions laid down 
in the Act. By resolving to frame a development cum- housing accommo- 
dation scheme, the Trust could not provide for an expansion scheme of a 
Municipality in a locality adjacent thereto without forming an opinion 
in respect thereof in accordance with the provisions laid down in the 
Act. ) 

29. The Calcutta Improvement Act (Bengal Act V of 1911) is an 
Aet to provide for the improvement and expansion of Calcutta. It 
is stated in its preamble— 


"Whereas it is éxpédicnt to make Sravisión for the improvement 
and expansion of Calcutta by opening up congested areas, laying out 
or altering streets, providing open spaces for purposes of ventilation 
or recreation, demolishing or constructing buildings, clearing bustees, 
executing housing schemes and schemes for the rehousing of persons 
displaced by the execution of improvement schemes, acquiring land 
for the said purposes and all works relating thereto, and otherwise, as 
hereinaftor appearing ; ZEE » 


And whereas it is expedient that a Board of Trustees should be 
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constituted and invested with special powers for carrying out the 
objects of this Act ;" CE 
Chapter II} provides for Improvement Schemes. Section 35A provides for 
undertaking of works by the Board and incurring of expenditure for 
development of areas. Relevant Sections are as follows :— 
35A, The Board may, subject to the provisions of this Act, 
. pndertake any works and incur any expenditure for the improvement 
and development of any area to which this Act applies and for the 
`- framing and execution of such improvement schemes as may be nece- 
ssary from time to time. 4 
* ' * * 
35C. (1) An improvement scheme may provide forallor any 
of the following matters, namely— ] 4 
: (a) the acquisition by the Board of any land in the area. com- 
prised in the scheme, which will in their opinion be required for or 
affected by the execution of the scheme. | 
(b) the laying out or re-laying out of the land comprised in the 
scheme; > > | | mE 
(c) the domolition, alteration or reconstruction of buildings or 
portions of buildings situated on the land which it is proposed to 
acquire in the said area; ...  ... ss | 
35D. An improvement scheme may be of one of the following 
types-or a combination of any two or more of types or of any special 
` features thereof, that is to say — 
(a) a general improvement scheme, 
(b) astreet scheme, 
(c) a housing accommodation scheme, 
(d) a re-housing scheme, 
36. Whenever it appears to the Board, whether upon an official 
representation made under section 37 or without such representation,— 
(a) thatany buildings in any area which are used as dewelling 
places are unfit for human habitation, or, . 
(b) that danger to the health of the inhabitants of any area or 
of a neighbouring area is caused by— 
(i) the narrowness, closeness and bad arrangement and condi- 
tions of streets or buildings or groups of bulidings in such area, or 
(ii) the want of light, air, ventilation or proper conveniences 
in such area, or s 
(iii) any other sanitary defects in such area, or 
(c) that any area is undeveloped or has been developed witbout 
a satisfactory plan or design and that it is necessary to develop or re- 
develop it on a better plan after incorporating all or some of the 
improvements mentioned in section 35C. - 
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The Board may pass a resolution to the effect that a general 
! improvement scheme ought to be framed in respect of such area and. 
i “may then proceed to frame such a ‘ scheme.” : : 
30. ' The Calcutta Improvement 1 Act is a statute which is concerned 
with the improvement of Calcutta through execution of various, types of 
improvement schemes | ora combination of different types of scheme as 
may be considered fit and necessary by the Board, The Board consists 
of eleven Trustees as provided in section 4 and may appoint Committees . 
under section 20. Under chapter IV which provides for acquisition and 
disposal of land, the Board is empowered to, acquire lands for the 
purpose of the Act by agreement (section 68) or under the Land Acq- 
uisition Act, "1894; the section 69 which is as follows.:— 
: "The Board may, with the previous sanction ofthe State 
Government, acquire land under the provisions of the Land Acqu- 
"ifition Act, 1894, for carrying . out any of the purposes of this 
Act.” | | | 
= 81. Under section 70a Tribunal ba. also been constituted for 
performing the functions of, the court in reference to the acquisition of 
land for the Board under the Land Acquisition Act. Section 78 pro- 
vides for abandonment of acquisition of land not required for the 
execution of the scheme on application by the ownerof land or any 
person having | interest therein greater than a lease for years having 
seven years fo run 'in consideration of a sum as may be determined by 
the Board. 


t4 


* "32. Sections 78A to 79A. are soniseiied with batisman fees 
and those sections 78B tọ 78G have been declared ultra vires Article 
14 and conferring arbitrary and uncanalised powers on Trust emplo- 
yees by the judgment referred to earlier and we are not'concerned: with 
betterment fee in this-appeal Section. 81 empowers. the? Board to 
retain or lease pr sell any land vested in or acquired by them under 
this Act. 


33. Section 35C ( 1) ye) provides inter alia for acquisition of land which 
may be affected by the scheme. There is no doubt and it has no where 
been disputed that’ the lands of . premises No, ,357 Prince Anwar Shah 
Road “are” affected by ' the. scheme, and accordingly are liable to-, 
acquisition under the Act, even though such land may not be necessary : 
for execution of the scheme. There is accordingly no illegality in the 
acquisition of the land'of ' the. said premises though it does’ not appear 
that the land. comprised in disputed premises was required for any of 
the purposes of execution of the general improvement scheme except in 
respect of the front portion thereof which admittedly would be requi- 
red for widening the street. 

34. The Calcutta Improvement Act provides, as we have seen 
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ecquisition by the Board of land which may also be affected by the 
execution of the scheme and fcr sale of land vested in them obviously 
if not required for execution of the scheme, The Act in section 78 
also provides for abandonment from acquisition of land, in any area 
comprised in ary improvement scheme, which 18 not required for exe- 
"tution of the scheme. Such abandonment from acquisition of land 
can be made in consideration of the payment by the owner or any 
person interested ofa sum as may be fixed by the Board in that 
behalf. It appears that such sales or consideration for abandonment 
from acquisition are also source of income to the Board which has to 
expend huge amounts for the purpose of the Act, namely for the 
expansion and improvement of Calcutta and there is no reason why 
and owner of the land or person interested therein affected by 
the execution of any scheme of the Board should be blessed with 
the benefits arising out of the scheme without consideration. When 
the legislature has conferred powers on the Board for acqui- 
sition of land as may be affected by execution of any of its 
schemes, and the Board takes steps for acquisition of land in pursu- 
ance thereof, such acquisition can not be said to be without legal 
authority or without any purpose by colourable exercise of “power as 
happened in the cases in the decisions cited above. Accordingly we 
are unable to hold that the acquisition of the disputed premises is a colo- 
urable exercise of power and without legal authority, On the contrary 
such acquisition is within the competence of the Board duly sanctioned 
by the Siate Government. Further, the petitioner, not having any in- 
terest in the land greater than a lease for years having seven years to 
IUD, was not competent in law to apply for abandonment from the 
acquisition of the disputed premises for consideration as provided 
in section 78(2) (b) of the Calcutta Improvement Act, I911. 


35. The petitioner company alleged in its grounds that lands 
belonging to others in the locality were left out of acquisition leading 
to discriminatory treatment on it. No particulars were furnished and 
the Act does not confer oa the petitioner any right to plead for release 
from acquisition, Further in view of the emergency, the petitioner com- 
pany gave up its challenge on ground of infringement of rights guranteed 
by Articles 14 and 19 of the Constitution. 


36. As all contentions raised by the appellant fail, this appeal is 
_ dismissed, without however any order as to costs. All interim order 
are vacated, 


Mira, C. J. : -JI agroe, 
P. R, 


-a — —— — 
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[SPECIAL JURISDICTION (INCOME TAX)] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Dipak Kumar sen 
Decision < May 19 & 20, 1975 
Commissioner of Income Tax, Central, Calcatta ses «Applicant 
Versus 

Messrs. Ram Kumar Agarwalla & Bros, Calcutta ... ...Respondents* 

Company ia liquidation —Surplus asseis—Destribution by the Liquidator 
—Whether amounts to realisation by the share-holder of its snares— 
Whether surpius assets include items of profit or dividend liable to be taxed 
la the hands of the recipient — Whether [ribunal is bound by the concession 
and admission on facts — 

Facts: Toe asseaseo is a firm. The assessment year is 1956-57, The previous 
year ended on December 31, 1955. The assessment was made on a total income of 
Rs, 36, 41, 554/- including a sum of Rs. 32, 25, 550/- representing tbe surplus which 
the firm had received during tne relevant previous year from tac liquidator of Mesars, 
Chrestian M.otng Compaay Ltd. which went into liquidation in 1955, 

The said assessment was confirmed on appeal by the Appellate Assistant Com- 


missioner, but the second appeal was allowed by the Tribunal and the assessment 
Order was act aside. 


On a reference at the instance of the Commussioner : 


HELD: (a) There can be no issue of fact which is either admitted or 
conceded by a party. The intention of the assessee is one of the relevant 
factors and 1 must be gathered from the fact which is either admitted or 
conceded before the Tribunal. An admissionis a substantive evidence of 
the fact admitted. When the 1ribunal brushes aside the admitted. and 
conceded fact, it is a case of misdirection in law. 

b) No stock-in trade can loose its nature, character and quality 
merely because there is no markei in which itcan be sold or cannot. be 
transferred at all 

(c) The Liquidator sells the assets of the company and not the shares 
of the share-holders. The share holder does not receive anything from 
the liquidator in exchange of his share nor in lieu of his share. He does 
not receive any sale proceeds of the shares. He is entitled to participate 
in the surplus assets of the Company in liquidation and what he receives is 
the surplus assets and in his hand it is a capital receipt and not a revenue 
receipt. | 

Per Dipak Kumar Sen, J. 

(d) Distribution of the surplus assets by a liquidator to the shareholder 
does not amount to either a realisation of the shires or the sale thereof. 

(e) On liquidation of a company wnat the Liquidator distributes by 
way of surplus assets cannot be deemed to be the items of profits or divi- 
dends so that the same can be taxed in the hands of the recipient. Where 


*J-Tax Reference no. 2.7 of 1968. 


of P.C 
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a limited liability company is liquidated and the liquidator distributes the 
surplus assets there is no transaction in the trading sense between the liqui- 
dators and the share-holders, nor can it be said that the liquidator in distri- 
buting the surplus assets is realising or. redeeming the- shares. “In lawa 
shareholder may technically be called to be a shareholder even after he gets 
his shares of the surplus. Till the company is struck off the Registrar, 
he remains a shareholder in law. He retains his share-scrips. "T 

(f) By virtue of his holding a | shareholder is entitled to. surplus assets om 
the liquidation of a company and such surplus assets are in. the nature of 
accretion to hls shares. ` 

(g) Surplus assets are undoubtedly the m assets in the hands of 
the liquidator and when such assets reach the shareholders as accretion 


to the shares already held, they may be deemed to retain their character. as. 
capital: ' f 


Cases referred to: ít ues T ` ng dee 
(1) Ramnarain Sons (Pyt.) Ltd. v. . CIT. Bombay 41 (TR 534 (SO), l 
(2) Khan Bahadur Ahmed Alladin & Sons v. CIT Anica Pradesh 
68 ITR 573 (SC) 

(3) Bharat Singh & Ors v. Mst. Bhagirathi AIR:1966- sc 405 - 

(4) Dalmia Cement & Paper Marketing Co. Ltd. v. CIT,. Biia 

Orissa I7ITR141 = =—. \ 

(5) Commissioner of Inland Revenue v. George. Burrell P dua 9 Tax 
cases 27 

(6) Dhandhania Kedia & Co. y. | CIT 35 ITR 400 (SC) 

(7) Brogan v. ` Stafford Coal &. Iron Co. Ltd, 41 Fax Cases 305 (HD) 

(8) Green y. J. Gliksten & Son Ltd, 14 Tax Cases 364 


9): CLT, OP. v. Madan Gopal Radhey Lal 73 ITR 652 un 


B.E. Pal with Ajit Sengupta y ...for the ‘Applicant 
K, Roy with R.N. Dutt “... SN - forthe Respondent 


* The judgment of the Court was as follows. f. 
^. Deb, J.; In this Reference under, Section 66(2) of the Indian In- 
come-tax Act, 1922, we are concerned with the following questions of 
law : f co NS . 

1. Whether on the facts and in the circumstances. of the case, the 
Tribunal was justified in investigating the nature of the shares held 
by the assessee in Chrestian Mica Co. Ltd. when both the assesses 
and the Income-tax Authorities had treated them as the stock-in- 
trade of the assessee as a dealer in shares for every assessment year 
since 1949-50 and proceeded on the same basis for the instant- A830858- 
ment year ? i 


2. Whether on the facts andin the circumstances of the case, 
the Tribunal was justified in law in holding that the shares held 


Hone. Jt 
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by assessee in Chrestian Mica Co. Ltd. were not its stock-in-trade for’ 
pus in shares ? ' 

(3. If the answer to question (2) be in the negative then whether, 
on. the facts and in the circumstances of the case, the Tribunal was 
right in holding that the sum of Rupees Thirty two lacs twenty five 

, thousand and five hundred and fifty was not assessable in the hands 
of the Assessee ? -- 

2. The assessee is a firm. The assessment year is 1956-57. The 
previous year.ended on December 31, 1955. The assessment was made on 
a total income of Rs. 36. 41,554/-including a sum of Rs. 32,25,550/-re- 
presenting the surplus which. the firm’ had” received during the relevant’ 
Previous year from the liquidator. of ‘Messrs. Chrestian -Mica Company 
Ltd., which went into liquidation in 1955. 


3. The said assessment was confirmed on appeal by the Appellate 
Assistant Commissioner, but the second appeal was allowed by the Tribu- 
nal and the assessment order was set aside. 


4. Itis unnecessary for us, as rightly said by Mr. Pal, the learned 
Counsel for the Revenue, to deal with the facts in details, for question No. . 
2 can be answered on the facts and circumstances as hereinafter stated and 
we need not answer question No.1 in view of our answer to question No.2. 

5. The ‘assessee is a regular dealer in shares. In 1945 the asses- 
see purchased all equity shares of Chrestian Mica Co. Ltd. which was 
then a public limited company. The assessco took over the management 
of the said company after acquiring those shares. In 1947, the said com- 
pany was converted into a private Limited company. In 1948, the value 
of these shares ` depreciated and the assessee claimed Rs. 20,88,735/-as 
trading loss'in' the assessment year 1949-50 on the ground that these sha- 
res were the stocks-in-trade of the assessec. The said claim was allowed 
by the Tribunal on appeal. All successive assessments were made ac- 
cording to the value of these shares as claimed by the assessee namely 
that they were the stocks-in-trade of the assessee. 

6. In the assessment year under reference the learned counsel for 
the assessee not only conceded but also admitted before the Tribunal 
that these shares were the stocks-in-trade of the assessee. Accordingly, 
it has been held by the learned Judicial Meniber that these shares are 
the stocks-in-trade of the assessee, but it has been held by the learned 
Aecountant Member that they are not the stocks-in-trade of the assessee. 

7. Ona reference under section 5A (7) of the Income-tax Act, 
1922 the learned.President of the tribunal after recording that the learned 
counsel for the assessee has expressly admitted before him that these shares 
continued to be the stocks in-trade of the assessee in the assessment year 
has upheld the aforesaid finding of the learned Accountant Member. 
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8. It has been contended by Mr. Roy, the learned counsel for the 
aasessee that the Tribunal was not bouna by the above concession and 
admission, for it was made erroneously by the counsel. He has also sub- 
mitted that it i$ the duty of the Tribunal to ascertain the assessee's inten- 
tion at the time of purchase of these shares in as much as such intention 
can alone determine the question of assessibility of those sums in the 
hands of the assesseo and therefore no eiror has been. committed by the 
Tribunal in finding out the intention of the assessee and im holding that 
these shares are not the stocks-in-trade of the assessee. In support of 
his contentions he has placed reliance on the decision of the Supreme 
Court, in the case of (1) Ramnarain Sons (P) Ltd. v. Commissioner of 
Income-tax, Bombay, reporied in 41 ITR 534. In that case the Sup- 
seme Court, at page 537 of the report has said as follows: 

“In considering whether a transaction is or is not an adventure in 

' the nature of trade, the problem must be, approached in the light 
of the intention of the assessee having regard to tbe “legal requireraents 
which are associated with the concept of trade or business”. 

But in that case the Suprems Court was not concerned with the 
effect of a fact admitted by the assessee which goes to the root of the 
matter. Further, in the case of (2)Khan Bahadur Ahmed Alladin and Sons 
v. Commissioner of Income-tax Andra Pradesh, reported in 68 ITR 573 at 
“pp. 578 79 of the report, the Supreme Court says this : 

“In other words, in reaching the conclusion that the transaction 
is an adventure in the nature of trade, the App:llate Tribunal has to 

. find out the primary evidentiary facts and then apply the legal princi- 

' ple involved in the statutory expression ‘adventure in the nature of 
trade’ used by section 2(4) of the Income-tax Act, 1922. A question 
of this description is a mixed question of law and fact and the decision 
of the Appellate Tribunal thereon is open to chalenge under Section 
66(1) of the Act. 

The question whether the transaction is ap adventure in the na- 
tuce of trade must be decided on a consideration of all the relevant 
facts and—circumstances which are proved ia the particular cass. The 
answer to the question does not depend upon the application of any 
abstract rule, principle or formula but must depend upon the to- 
tal impression and effect of all the relevant facts and circumstances 
established in the panne case. 

As we have already said, it is not possible to evolve any legal 

-~ test or formula which can bz applied in determining whether a transa- 
ction is an adventure in the nsture of trade or not. The answer to tha 
Question must necessarily depend in cach ease on the total impression 
and effect of all the relevant factors and circumstances proved therein 
and which determine the character of the transaction” 
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9. There can be no issue of a fact which is either admitted or 
conceded by a party. The intention of the assessee is one of the relevant 
factors and it must be gathered from the fact which is either admitied or 
conceded before the Tribunal, because an admission is a substantive cvi- 
dence of the fact admitted is the decision of the Supreme Court in the case 
of(3) Bharat Singh & ors. v. Mst. Bhagirathi, reported in AIR 1966 SC 405. 
The original intention of the assesseo at the timo of acquiring these shares 
has been substituted by the subsequent intention of the assessee by brin- | 
ging these shares in the stocks-in-trade. And here the two learned 
Members of the Tribunal misdirected themselves in law by brushing 
aside the said admitted and conceded fact. ` 


10. Thereis no substance in the contention .of Mr. Roy that the 
said fact was erroneously admitted or conceded by the counsel before the 
Tribunal, because no such finding has been made by those two learned 
members of the Tribunal. Hence, we overrule the above contentions of 
Mr. Roy. - 


11. As Chrestian Mica Co. Ltd. became a private limited com: ` 
pany the submission of Mr. Roy is thatit was no longer possible for the 
assessee to transfer these shares and no one was interested to buy these l 
shares as the dividend declared by the company was negligible. It has been " 
found by the Tribunal that these shares were not quoted in the Stock 
Exchange and therefore, the submission of Mr. Roy is, that these shares 
„vere not at all marketable and they ceased to be the stocks-in-trade of the 
assessee. Hence, according to him, those two learned members of the 
Tribunal committed no error by ignoring the above fact admitted and 
conceded dy the counsel and in holding ‘that these shares -were not the 
stocks-in-trade of the assessee. 


12. But, it was not even been contended before the Tribunal on 
behalf of the assessee that these shares had ceased to be the stocks-in- 
trade of the assessee and there is no such finding of the Tribunal. Fur- 
ther, the assessee has made these shares its stocks-in-trade after 
the company was converted into a private limited company whose Articles 
of Association is not on the record. Therefore, what was the actual restric- 
tion on the transfer of these shares is a matter of speculation and 
conjecture. Moreover, the assessee was the owner of all these shares 
and was afso inthe sole management of the company and therefore 
declaration of negligible dividends is of no consequence, Furthermore, 
merely because these-shares were not quoted in the Stock Exchange it 
cannot be assumed that there was no market for these shares. In any 
event no stock-in-trade can lose its nature, character and quality merely ' 
because that there is no market in which it can be sold or cannot be trans- 
ferred at all. Hence, there is no merits in the contentions ef Mr, Roy 
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&nd we are of the opinion that the Tribunal was not justified i in E 

theses hares were not the stocks.in-trade- of the assessee. 

13. The, submission of.Mr. Pal on question No. 3 is that the^ 
assessee has received „the -aforesaid sums from the liquidator in lieu of! 
these shares and therefore, the said receipt is assessable to tax. In support 
of this contention ,he has placed reliance on the decision of the Patna 
High Court in the case of (4) Dalmia Cement and Paper Marketing | Com- 
pany Ltd. v. Commissioner of Income tax, Bihar and, Orissa, reported in X7. 
ITR 141. His further submission is, that the liquidation of ithe. 
company is not a relevant fact, for, according to him, the, sale pro; 
ceeds of the stocks- in-trade are always revenue receipts, 

14. But, the assessee did not Ieceive any sale proceed of these , 
shares nor any sum in lieu of these shares, The said amount was the 
surplus asset of the company and in the hands of the assessee it iis a 
capital receipt and not a revenue receipt. It has been held by Lord Atkin 
in the case of (5) Commissioner of Inland Revenue v. George Burrell & anr., 
reported in 9 Tax Cases 27 at. p. 43 of the report, that on liquidation of ' 
a company the shareholder ‘ receives his share of the joint stock, as Lord’ 
Justice Scrutton said in Blott, not income of the property but the property 
itself". And in that case it was unanimously held by the Court of Appeal 
that the surplus received by the assessee was not an income at all ang 
was therefore not assessable to super-tax. E 

15. Itisto be noticed here that Burrell's case has, been doors ; 
by the Supreme Court in the case of (6) Dhandhania Kedia & Co. : 
v. Commissioner of Income-tax, reported in 35: ITR 400 at p.405. 
of the report. Further, it has been held by the House of Lords in the case 
of (7) Brogan v. Stafford Coal & Iron Co. Ltd., reported in 41 Tax Cases 
305, that on liquidation of the company its surplus assets received by the ^ 
shareholder is not an income in his hands, In that case at pp: 329- 30 of ' 
the report Lord Reid says this : 

“The company was an independent legal entity and its assets were, 
its property and in no sense the property ofthe members... ... E> 
` ean find no sufficient reason to exclude this case from the general rule 

that what is distributed in a liquidation is capital whatever, may have , 

been its source. One may think that the rule leads to an unreasonable 
_Yesult i in this case, but there is nothing ‘unusual in that. One may 
“think it equally ‘unreasonable that accumulated profits distributed in 
a liquidation should escape surtax. But the rule is firmly, established, 
and if it is to be altered that must be done by legislation". 

In the same case at p. 333 Lord Evershed said as follows : 
E ..I have, with all respect to the majority of the Court of 
Appeal, felt compelled to the conclusion that 58,108 received by the 
Appellant company fiom the liquidator of the mutual company did not 
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lose its capital Character when. received by the Appellant company 
“and carinot properly be regarded asa trading ‘receipt. ; 
"^ Tf cannot now beiin doubt that surplus assets in the hands of 
the liquidator of a limited liability company-wheiher limited by share 
capital or by guarantee-are in his - hands capital such 8 conclusion 
‘was laid down by the Court of Appeal in Commissioner of (5) /nland 
Revenue v. Burrell (1924), 9 TC 27 (see specially pet Atkin LJ at page 
4l' et seq), and it has never since been questioned", 
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16. We will now refer to the decision of the Patha High Court. on 
which reliance Was placed by'Mr.'Pal. It has been held in that case that 
the two süms of ‘money. received by the aséessee from, the lquidator of 
«the; Company. were revenue, receipts and ‘were therefore assessable to ine 
come-tax; in the following terms at page 147 of the. report . 

. "It cannot be doubted that the assesgee ‘had realised its shares 
. Yora larger sum than what it.has paid for acquiring those shares; 

but Gs. the assegsee carries on business inter alia, of dealmg in ‘shares, 

, thé’ excess, profit. made ‘must be treated as income.. "E 

Set "The ‘matter. can be looked into , from another point of view. The 

sharés "of .the .asséssce are its stock m-trade. Is this nota .realisa- 

‘tion of this Stock. in-trade ? There. is high ‘authority for the view 

that if the ‘assessee realises his’ stock-in-trade either by selling it or 

by receiving the value ‘of, jt from the insurers as a result. of the 

‘stock having been lost in fire the Amount received less. the value 

sof the stock-in-trade must go ‚to the ‘Eevenue account (see (8), Green v. 

As Gliksten & Son Lid. 14 Tax cases 364). , . ! 

m But it was argued ‘that there was nb sale by the asgesse& of its 

shares. This argument does not appeal to me. In 8sübstance, it 

was a compulsory sale of the shares ;carried ‘out in.accordance .with 

‘law when the liquidator , distributed the assets to the shareholders” 

- 17. But, with due respect to their Lordships, we are unable to 
agree with them. , The liquidator sells the assets of the company and 
not the'shares . of the .sharehojders. The shareholder does not receiye 
anything from the liquidator in exchange of his share nor in lieu of his 
share. He is entitled .to participate in the surplus assets of the company 
in liquidation and what. he receives iS the surplus asset and in, his,hand 
it is'a capital receipt and not a revenue receipt as-held by the House af 
Lords and the Court of Appeal ın the cases already cited. 

18. Unless the Articles ‘of Association «of a company; otherwise 
provides its surplus, gssets must be distributed’ to:the shareholders acc- 
ording to their rights and interest in’ the Yompany -ih tiqurdation under 
section 211 of the Indian Companies Act, 1913 and Section 511 of the 
Indian Companies Act, 1956. When the said case was decided by 
the learned Judges of the Patna High Court Section 211 of the Indian 


' ` Fo 


` 


ee 
i» 


418 Commi. of I-Tax, Central Calcutta v. R.K. Agarwalla — [1976 (2) CLI 


Companies Act was in force and their Lordship’s attention was not 
drawn to it. Further, the decision of the Court of Appéal in the case 
of Commissioner of Inland Revenue v. George Burrell & Anr. (supra), was 
not cited before them and moreover the principles laid down in Green's 
case cannot be applied at all, because the surplus received by the 
shareholder from the company in liquidation. is not a revenue but a 
capital receipt It seems to us that case was not properly argued 
before their Lordships of the Patna High Court and since we aé not 
in agreement with theif decision the contentions of Mr. Pal must also fail. 

19. Weare also not impressed by his last contention noted earli- 
er in view of the decision of Lord  Evershed, already quoted. 
< 20. Wenow return our answer to question no. 2 in the negative 
and in favour of the Reverus whereas question «No. 3 in the -affirma- 
tive and in favour of the assesse. oom - 

21. 'In the facts and circumstances of the case, we meke. ‘no’ drder 
as to costs. e 


Dipak Kumar Sen J. : 

22. I respectfully agree with the conclüsions. oti my inna “brother 
recorded in his judgment just now,delivered as :also with the observations. 
contained therem. I would like to,add that.law seems to be well settled 
that on the liquidation, of a, company what the liquidato? distributes by 
way of surplus assets cannot be deemed to include items of profits or - 
dividends so that the same ‘can be taxed in the hands of the 
recipient. In such a case the shareholders participate in a distribution 
of the property of the company and they participate in such distribution 
by reason of the fact that they are shareholders. This follows from the 
decision in the case of (5) Commissioner of Inland Revenue v. George Burrell 
reported in 9 Tax Cases at. page 27. The subsequent decision of the 
House of Lords in the case of Brogan v. Stofford Coal & Iron Co. Ltd, 
held that the surplus assets in the hands of the liquidator of a limited 
liability company-whether limited by share capital or by guarntee-were 

: in his. hands capital. j = 
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23.. This is one aspect of the matter. But it may otherwise be 
contended that what leaves the hands of the liquidator as capital may in. 
the course of transfer change its character and by the time it reaches the 
sbareholder it may be deemed or treated to be income or trading receipt. 
In neither of the English cases the assessees held shares as trading assets 
In Brogan’s case the company being limited by guarantee, the question of 
holding any share did not arise. This question it appears to me has been 
d: indicated in the observations of Lord Evershed in Brogan’s case at page 
333 of the report. 


24. Monoharlal J. of the Patna High Court in Dalmia Cement's 


Ags (2) CLI] State of W. B. v. Soumenara Nath Lahiri 419 
Si NAD Sas N 
Case (Supra) held that t distribution of t the Eun assets by the liquidator 
"would amount to a realisation by the shareholdér-of-his shares and the 
shareholder having had held shares by way:of stock-in-trade such realisa- 
tion would be accountable to trade. He further: drew the anilory of a 
gale and observed that in substance, what was. done by the sharcholder 
was a compulsory sale of his shares to the liquidator. 
25. With respect I am unable to agree that the distribution of the 
- surplus assets by a liquidator’ to the shareholders amounts to either a 
realization of the shares or the ‘slae thereof. Where a limited hability 
company is liquidated and the liquidator distributes the surplus assets 
there is no transaction in the trading sense between the | quidator and 
the shareholders. ‘Irrespective of the decision of the shareholders the 
"liquidátor. has’ do carry out his duties and obligations as laid down in 
' the Companies Act. .No consideration passes from the hquidator to the 
" Shareholder asin the case of a sale. Nor can it be.said that the Iiqui- 
dator in distributing the surplus assets is realizing or redeeming the shares. 
In law, a shareholder may technically continue to be a shareholder even 
after he gets his share of the surplus. Till, fhe company is struck off the 
register, he remains a shreholder in law. He retains his share scrip». 

. 26. By virtue of his holding a shareholder is entitled to surplus 
assets on the liquidation of a company and such surplus assets it appears 
to me to be in the nature of an accretion to his shares. The Supreme 
Court in the«case of (9) Commissioner of Income Tax, U P. v. Madan Gopal 
Radhey ‘Lal, reported in 73 [TR at page 652, considered the case of bonus 
shares and observed as follows: > 

“The bonus shares, by the mere fact that they were received by 
the assessees in respect of their stock-in-trade, and as accretion nere 

' did not become part of their "stock-mi-trade ; the bonus shares | ‘were 

“received as capital”. 

-Surplus assets are undoubtedly capital in ‘the hands OF: ‘the liquidator 
and.when such assets reach the shareholders as accre: ion to the shares 


already held they may be deemed to retain their character as capital. 
A.S. S . 
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. [CIVIL APPELLATE JURISDICTION ] 
Before Mr. Sankar Prasad Mitra,..Chief Justice and . 
Mr. Justice Salil Kumar Datta 
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Decision : "April 29, 1976 -` a 
State of West Beugal & Ors. iie “ae wee .. Appellants 
Versus * 
Soumendra Nath Lahiri - ... j ... Respondent? 


Police Regulations—Chapter XV—Rule 463) Order of discharge 
* Appeal No. 128 of 1974. 
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HA Suteo Wt, Sounda Nath Lahit | (19760) CH 


m to be Indicated in x order of. discharge—Unsuitability as the jona E 
üsed — Whethér, sufficientAbsence of stigma — m a of Constitu/ 4 
tión, whether to be complied ‘with | - cn d | 
t Rule: 4603) of thé Police 5 Regulations requires that the srda of discharge shall 
Indicate the grounds. S> when the gald sub-rüle requires that the grounds -of discharge , 
&Fé\.to be indicated, it ‘would be: enough to state briefly, without further development 
what the grounds were In the prosent case the grouad given is ‘unsuitable’, Io other- 
words, when a person isidischafged on the grdand that. he ig ‘uofuitable’ it means . 
that be ts not suitable or well- -ifor the past whith he, was: ‘fapposed to hold: Thus, the. 
use of the word ‘unsuitable’ is a NE 10dication d the n of XEM as io- 
- quired by Rule.46 (3)... D port NET DEL 
è In the instant case, in the bider of discharge the only agit indicated is unsuil- 
ability. Oa principle as ‘enunciated by the several Suprema Court decisions, the order of 
discharge itstlf does not attach: any stigma to tbe respondent, and as such he cannot 
Challenge the order complained:of on the ground that the requiretnetite of Article 311 
(2) of the Constitution bad bot been complied wih; BL NK, i 
ie Cases referred to : Yoa ary s 4 ‘ 9 E 
(J) Siladitya Den. Stdte of West Bengal 76 CWN 444 , 
(2) Siate of Punjab ye ‘Sukbeaj Bahadur, (1968) 3 SCR 234: AIR 1968 
SC 1089 « 4 ^^ de c s "E 
(3) State of U. P. v. Sega Singh AIR 1974 SC 423 D 
(4) State of Bihar v. Gopi Kishon Prasad, AIR 1960 SC 689 
/Pravat Kumar Sen Gupta. and R. N: Das M te for the’ Appellants 
*&. Mitra; N. ‘Debnath gnd f! Chatterjee 0o o. for the Respondent, 
- ' The joden of the Court was as follows ; i E at 
Mitra, C J.' , This, is àn 'eppeal. from’ à judgment of Mr. Justice 
Masud’ delivered on’ the. ‘9th, January, 1974. , In an application «by the 
ni respondent under Article 226 of” the Constitution theparned trial Judge 
" following. the decision: of Mt. Justice’ “Sabyasachi Mukharji, in (1) Sila- 
“ itya. Dé v,.State of West, ee reported. in, 16. SW 444, had. sce 
the rule, absolute.” ^ - ue E Bier id 
= 2. ."Oni19, June, „1970, the respondent was seledied for aaa 
p rur as a~ Subİnspectòr in the Calcutta “` Police < Forte. The , ,Deputy 
' Cómmissroner of: Police, Head Quarters, Calcutta, addressed a ‘letter to 
m'in which it was stated, inter, alia, as follows i= w^ CR a 
1» "You! have béen provisionally selected ‘for appointment as a 
s" Sub:taspéctor in the Calcutta Police. If you are appointed to the 
a i then ‘you, have to undelgo' the, prescribed “course of training d 
=. : [a ‘the Police ‘Training’ College; genou 24 Pataas for;a pe 
f. 
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wy After: you. soccesitully “complete the, course of training at the 

> ST Polico’ Training College," you : will ‘have to undergo: further course 
"of practical training in Police work~in different units of the Calcu- 
-tta Police Force fora period of one year. If you fail to make a 
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‘gnitable progress during ‘your training period at the Police Training 
Collegé or inthe Caleutte Police, you will be liable to be dischá- 
rged ion service at any time during ue training fene 

4 


if you are finally sini to the Jod then you will be 
required ‘to report^yoür arrival to'the DIG, Training, Police Trai- 
ning College,’ ‘ Bargackpore on | the forenoon oftst July, 1970 where 
you Sa have to undergo the: iji a cours of training.” : Sen 
S ; * * 
3, This letter of the Deputy Commissioner of ‘Police, : Head 
Quarters, Calcutta, is dated‘the [9th June, 1970. > There is also another 


E felter ‘addressed to’ the respondent.'of the séme’ "date by the Central 


reserve Officer; Calgtitta Police; forwarding, the aforesaid letter of the 
)eputy 'Cómmissioner. In the Central Reserve ‘Officer’s letter it is 
tated’: So oh | ; 

3 ` *Y “In enclosing the provisional appointment nin I would reque 
est you to'/'call at. "this office on the 2: nd : June, 1970at 1 PM to 
| Teceive your kits and other necessary instructions, if you agree to 
the terms and MUR E por #PPolnimeat » - 

NG * fad * 
o4 Im May io. the "nat. cxamiination was held by the Police 

Training College. at: Barrackpore;': The respondent appeared at this 


examination. ' in June 1971, the result of the final examination was 
. published, The respondent was unsuccessful. 
En 5. ' On 9 July, 1971, the- respondent was discharged as ‘unsuitable’ 


"On 12 July,71971,. the'order' of discharge whs published in the Calcutta 
' Police Gazette. The’ said’ publication wad as follows :- 
s co Orders by’ the ‘Deputy’ Commissioner of Police, Head Quarters : 
The: following Cadet: 'Sub- -Inspectors/Sérgeants of te Calcutta Police, 
who were undergoing training at' the Police Training College 
- 1" Barrackpore, ‘are discharged from “the force with effect from | the 8th 
July, 1971 p.m: vas “unsuitable sy : i 4 
torte) ** " EE dti t an . 
^, (2 Sup: aes 204 Souiieidra Nath Lahiri. 
{3) **, i. 4 
2 (4) er 20€ Sileditya De . 
' (DCHO's, Order + No. 684 dated 9th July, ' 1971). 
$:' Now, Rule,.46, süb-rule 3 of the Police Regulations in Cha- 
pter XV provides, inter alia, as follows :- 
x M Probationary Sub-Inspector or Sub-Inspectors shall be 
*-confirmed ‘on the wcompletion of his or her: probationary period 
unless the Deputy Commissioner, Headquarters, shall make an order 
extending his or her period'of probation or discharging him' or 
her from service or in the case of a promoted Sub-Inspector or 
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Sub-Inspectors reverting him or her to his or her substantive rank. Any 
order for such extension of the probationery period or reversion or 
discharge shall indicate grounds on which the order is made. * * * 


7. On behalf of the appellant it was argued before us that the 
respondent was not a Probationary, Sub-Inspector atall and, as such, 
Rule 46(3) is not attracted to his case. Reliance was placed on the 
two letters of the Deputy Commissioner of Police, Head Quarters, 
Calcut'à and the Central Reserve, Officer, Calcutta Police, which we 
have already referred to, and it was submitted that the respondent’s 
appointment was purely a provisional appointment. 

:8 On behalf of the respondent the contention has been that the 
, respondent was a probationez and Rule 46(3) applies to him 

9. In this appeal it 1s not necessary for us to enter into this contro- 
versy.. We shall proceed on the footing that the respondent was a. Proba- 
tionary Sub-Inspector. 

Learned Counsel for the respondent contends :, 

(1) that the respondent’s dismissal was in violation of Rule 46 
(3), and 

(2) the grounds of dismissal stated in paragraph 12 of the, 'gffida- 
vit in-opposition of Sidney Kisson, Deputy Commissioner of Police, 
Head Quarters of the Calcutta Police Force. affirmed on the 27th June, 
1972, show that a stigma was attached to his reputation.., .^ 

10. On both the grounds, according to Mr. Chatterji, appearing 
for the respondent. the order of discharge should be set as de. 

11 So far as the first ground is concerned, Mr. Chatterji says that 
an order for discharge must indicate the grounds on which the order is 
made In the instant case the ground stated is ‘unsuitable’. This is a 
conclusion and not a ground at all. 

12 Rule 46(3) requires that the order of discharge shall ‘indicate’ the 
grounds The word, ‘indicate’ means ‘to express briefly, lightly. or without 
development’. (Vide! Shorter Oxford English Dictionary, Vol-1, 3rd Edn. 
at page 989). 

When the Rule requires, therefore, that the grounds of discharge 
are to be indicated, it would be enough to state briefly without further 
development what the ground was In the present ‘case the ground 
given is ‘unsuitable’. Now ‘suitable’ means ‘suited to or for well fitted 
for the purposes, appropriaie to the occasion. (Vide, Concise Oxford 

~ Dictionary. 5th Edn. Page 1292). When, therefore, a person is discharged 

on the ground that he is unsuitable it means that he is not suitable or well- 

fit for the post which he was supposed to hold. In our opinion the use of 
"the word ‘unsuitable’ is a sufficient indication of the ground of a 
- as required by Rule 46 (3). 


13. Mr. Chatterji, in support of his second point aforesaid; drew 


1 
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our attention to paragraph 12 of the affidavit-in-opposition we have already 
referred to. The paragraph runs thus : 


“12, With reference to paragraph 16 of the said petition I deny 
that the petitioner had dutifully and properly undergone the train- 
ing He was unsuccessful in the examination. He was also found 
unsuitable by the Board for further training." 


"14. Learned Counsel contends that it is obvious from paragraph 12 
of the affidavit-in-opposition that there were thrce grounds for the order 
of discharge, namely :— 

(1) not undergoing training dutifully and properly, 
.(2) fai'ure in the examination and 
(3) the finding by the Board that the candidate was ‘unsuitable’ 
for further training. 


15. These three grounds taken together amcunt to ‘stigma’ invo- 
king the provisions of Article 311(2) of the Constitution. 


16. Quite a few Supreme Court decisions were placed before us. 
It would, however, be enough to state that in the (2) State of Punjab & 
Anr. v. Sukhraj Bahadur, (1968)3'SCR 234, Mr. Justice Mitter after ana- 
lysing a number of previous decisions of the Supreme Court formulated 

ihe following propositions : 
^*4. The services of a temporary servant or a probationer can be 
terminated under the rules of his employment and such termination - 
without anything more would not attract the operation of Article 311. 

of the Constitution. i 
' 2. The circumstances preceding cr attendant on the order of 
termination of service have to be examined in each case, the motive 
behind it-being immaterial. 
l 3. If the order visits the public servant with any evil consequen- 
ces or casts an aspersion against his character or integrity, it must be 
considered to be one by way of punishment, no matter whether he 
was a mere probationer or a temporary servant 

4 An order of termination of service in unexceptionable form 
preceded by an enquiry launched by the superior authorities only to 
ascertain whether the public servant should be retained in service, does 
not attract the operation of Article 31 ( of the Constitution. 

5. if there be a full-scale departmental enquiry envisaged by Ar- 
ticle 311, ie an Enquiry Officer is appointed, a charge-sheet submitted, 
explanation called for and considered, any order of termination of ser- 
vice made thereafter will attract the operation of the said Article." 


17. These five principles have again been approved by the Supreme 
Court in (3) State of Uttar Pradesh and Ors. v. Sughar Singh, AIR 
1974 SC 423. 
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18. It is clear, therefore, that unless there is an aspersion against 
the cbarac'ér or integrity an okder, of discharge cannot be considered to 
be.an order by way of punishm: nt. in fact, the word ‘stigma’ means impu- 
tation attaching toa pèrson's reputation ; stain on one's good name; 
vide, Concise Oxford ` Dictionary, Sth Edition, page 1262. ‘Character’ 
in the context of circumstances we are concerned with means ‘moral 
strength, backbone, reputation, “good reputation’ (vide, Concise Oxford 
Dictionary, Sth Edition, Page 209) =! t " i 

19. Inthe three grounds stated in paragraph 12 of the affidavit in- 
Opposition there are no a«persions .8gainst the characte. or integrity of 
the réspondent. There is no imputation attaching to his repuf ition. In 
these circumstances, it cannot be said -that the order of discharge was by 
way of punishment ‘and before. it was passed the provisions of. Article 
311 of the Constitution should have been complied with. . 

20. ‘Assuming. however, that the three grounds specified in para- 
graph 12 of the affidavit-in-opposition amount toa *stigma' as urged by 
learned Counsel for the respondent, we may refer to the Supreme Court's 
judgment in (4) State of Bihar v. Gopi Kishore Prasad, AIR 1960 SC 689. 
In this case Sinha, C.J. has summarised the law regarding termination 
of service or discharge ` of a probatiorary public servant, One of the 
points made by Sinha, CJ. is: “+ '* *if the employer.simply terminates 
the services of a probationer without holding an. enquiry, and without 
giving him à reasonable chance of showing. cause against his remoyal, from 
service, the probationary tivil servant can havs no cause of action, even 
though the real motive behind the removal from service may. have 
been that his employer thought him to be unsuitable for the Post he was 
temporarily noone on account of his alscondiet, or inefficiency, or some 
other cause.’ n K 3 : 

21. In the instant odi in the order of diacherge the only ground 
indicated is unsuitability. Oa the principle enunciated by Sinha CJ. 
and in’ the earlier decisions cited above the order of discharge itself does 
not attach any stigma to the respondent and he cannot challenge it on 
the ground that the requirements of Article 311 (2) of the Constitution 
bad not been complied with. 

22. For all the reasons aforesaid this appeal’ is allowed. The judgm- 
ent and the order of the trial Court are set aside, The Rule is discharged. 
The interim orders, ifany, are vacated. There will be no order as to 
costs. 

Datta, J.: i agree. 


N. C. S. 
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[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Sisir Kumar Mukherjea and Mr. Justice Manash 


Nath Roy. 
Decision : June 20, 1974 
Jitendra Kumar Ghosh and Ors. ra ... Petitioners 
Versus 
Balai Chandra Ghosh and Ors. vs ... Opposite Parues* 


Calcutta Thika Tenancy Act (II of 1949), Secs. 3&5— Ejectment— 
Ground as in clause (iv) of Sev. 3— Requirement of land for bu.lding for owa 
occupation — Requirement for own occupation, nor proved — Whether requue- 
ment, for building only is a sufficient ground — Distinction — Interpretation, 

Although the petitioners (landloras) nad taken practically all the grounds mene 
tioned in clause (iv) of Section 3 of the Calcutta Ta.k1 Tenancy Act in ihar applicuc 
tion under section 5 of the Act, they however confined to adducing evidence with 
regard to requirement of land for bullding for their own occupauon. 

Both the tribunals below rejected their claim for ejocunent. En this Rule, 
they contend that regard being had to clause (iv), they are bound to suczced if they 
can establish that they require the land for the purpose of raising a building althouga 


they may fail to prove tbat they require the land for the purpose of tneir own 
Occupation, 


HELD: In clause (iv), the disjunctive *or' separates requirement of 
the land for landlord’s own occupation from requirement for the 
purpose of building on the land. That apart, a building must serve a pur- 
pose. If it does not or in otherwords, if a building is constructed only for the 
sake of construction and for no other purpose, then the landlord can not be 
said to require the land for the purpose of building. He may intend to, 
but he does not require to build. In the instant case, the landlords have 
come before the Thika tribunal with a case that they require the tand 
in question for their own occupation. Having failed to establish that case, 
they have failed altogether because they have failed tu prove that they re- 
quire to build on the land for some other purpose. 

N. N. Adhikary for Balai Chandra Ray T .. for the petitioners 
Panchanan Pal, Madhusadan Roy, Birendra Ch. 
Chakravarty and Miss Jyotsna Das s .. Jor the opposite parties 

The judgment of the Court was as follows : 

Mukherjea, J. : By this Rule the peutioners have sought to cha- 
Wenge an order passed by the Additional District Judge, Howrah, 
under Section 27(4) of the Calcutta Thika Tenancy Act in Mncellan- 
éous Appeal No. 282 of 1959 by which the learned Judge dismissed 
an appeal from an order of the Thika Controller made on an applica- 
tion under Sec. Sof the Calcutta Thika Tenancy Act in Miscelianeous 
Case No. 154 of 1957. 

2. The application was made by the petitioners under section 
5 of the Calcutta hika Tenancy Act for eviction of the opposite 

*Civil Rule no. 619 of 1961. 
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parties, It isnot in-dispute that the present case is governed by the - 
“said statute, The grounds for eviction as pleaded by the petitioner 

were that the opposite parties had made defeult in payment of rent 

for a substantial period: of time- and that the land was required by the . 
Petitioners. for the purpose of building on the land or otherwise de- 
veloping theland by discontinuing the system of letting out to thika 
tenants. The learned District Judge has rightly stated in his judgment - 
that the sole questio:in the appeal with which he was concerned was 
whether the landlord had satisfied -tbe court that he- was entitled to 
obtain an order for eviction on the ground mentioned in section 3(iv) 
of the Calcutta Thika Tenancy Act. It is not in dispute that-the tena- 
nts have paid up all arrears of rent and the ground: of default in payment 
of rent-is no longer available. ` j 


3, On the evidence adduced on behalf. of the petitioners it is. 
clear that the only ground on which the petitioners rely is that they 
require the land in suit for building a structure for their own occup- 
ation. ` No: doubt: that in the application all the, grounds mentioned: 


` - in clause (iv) of section 3 have been pleaded but. the ‘evidence given is 


- largely, if not entirely, confined to requirement by the landlords of the 
land for the purpose of a building for their own occupation. The 
tribunals found that the petitioners did not require the land for the ^ 
purpose specifically alleged in course of the evidence given on’ their 
behalf. It was found that out of six petitioners, five were employed 
outside Calcutta and only one- brother who was an MB BS student was 
residing .in. Calcutta... It was also found that only a year before. the 
application was made, the petitioners had let out a substantial portion 
of a dwelling house which they are occupying. The dwelling -house is 
situate near.the land in suit. The tribunals also- found that there is a 
plot of land adjoining the petitioners’ dwelling house on which a buil- 
ding could be suitably raised. It is notin dispute that the petitioners 
have the means to build a structure or that a sanctioned plan for the 
proposed building is.in existence. The learned Addl, District Judge 
has, however, rightly pointed out that these ingredients, namely, the 
means to build and the sanction of a plan, by - themselves, are not 
enough to substantiate the case of requirement. Other factors have 
also to be taken into consideration. The original as also the appellate | 
tribunal on a considerdtion of the entire evidence came- to the conclu- 
sion'that no case of-requirement by the landlords for the purpose of. - 
building for their own occupation, that is to say, the specific case with: 
which the petitioners came before the court, has been established: . 

4. Learned Advocate appearing on behalf of the petitioners conten- 
ded that having regard to clause (iv) of Sec. 3 of the statute the petitioners 
are entitled to averse? if they pata Diah that they reguire the- land for the 
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purpose of building, even if they fail to prove that they require the land 
for their own occupation. Sec. 3, clause (iv) says :— 

"Notwithstanding anything contained in any other law for the 
time being in force or in any contract, a thika tenant shall, subject to 
the provisions of this Act, be liable to ejectment from his holding on 
one or more of the following grounds and not otherwise, namely:— 

(i) 

(i) 

(iii) 

(iv) except during any period limited by a registered lease under 

‘which a thika tenant may hold the land: comprised in the holding, on the 
ground that the land required by the landlord for his own occupation or 
for the pucpose of building on the land or otherwise developing the land 
by discontinuing the system of letting to thika tenants, 

S. It is true that in clause (iv) the disjunctive ‘or’ separates requi- 
rement of the land for the landlords’ own occupation from requirement 
for the purpose of building on the land. Be that as it may,a building must 
serve some purpose: If it does not, or in other words, if a building 

- is constructed only for the sake of construction and for no other purpose, 
then the landlord cannot be said to require the land for the purpase of 
building. He may intend to, but he does not require to build. Here, 
the landlords have come before the Tribunal with the case that they require 
the land for their own occupation. Having failed to establish that case, 
they fail altogether because they have not proved that they require to 
build on the land for some other purpose. 

6. On an anxious consideration of the materials on record we are 
unable to say that the judgment of the appellate tribunal calls for inter- 
ference in a revisional application. É 

7. In that view of the matter,- the Rule is discharged but we make 
no order for costs. 

Roy, J.: I agree, 

P.R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] . 
Before Mr. Justice Amarendra Nath Sen 
Decision ¢ January 22, 1976 ` 

Monoj Kanti Basu & Orts. Eu tend i .. Petitioners 

Versus - ' 
Bank of India & Ors. s m x Respondents? 
Service matter— Deduction of salary of Sanlaves by Bank for abstain- 
ing from discharging usual duties during working hours—Competency of 

* Matter no. 252 of 1975. 
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Bank to make such deductions— Principles of natural justice whether appli- 
cable— Malafides of Bank in making such deductions—Nationalised Bank is 
statutory body— Main'ainabilits of writ petition seeking relief agaipst Bank 
— Definition of a term (wages) vis-a-vis provisions in statute. 

This titiga ion concerns the righ's and obligations of the Management and the 
Award Staff of a nationalised Bank Tho writ petitloners have raised the following 
principal contentions: (I) In the absence of any specific provision in the contract of 
employment or in any statute, the Bank has no power or authority to deduct any part 
of the'salary of the Award Staff who are permanent employees of the Bank on the 
basis of monthly salaries payable to them under the contract of employment ; (2) 
The monthly pay of an employee is his property and no employee can be deprived of 
his pay except in due process of law ; (3) Any diminution in the monthly pay of an 
employee affects his rights and interests prejudicially and no order can be made by the 
Bank reducing the monthly salary under the contract or deducting any part thore- 
from without giving the employee concerned a reasonable opportunity of making — his 
representations; (4) The orders in question are malafide; (5) If the Bank which 
is a statutory body makes any order in excess of Its powers and authority or in viola- 
tion of the principles of natural justice. Such an order can be questioned in a Writ 
proceeding. 

HELD: The members of the Award Staff are permanent employees 
of the Bank. The employee is entitled to a monthly salary on the basis of 
his scale of pay under the terms of his employment. “The monthly salary 
payable to the emplovee is a fixed sum. Under the contract of employment the 
employee is required to work during fixed working hours Although the emp- 
loyee is required under the contract to work during fixed hours, it cannot 
be said that the employee is paid on the basis of the number of hours put 
in by the employee in course of any month. 

In the instant case, the contract of employment is nota divisible one. 
The consideration for payment of the salary to the employee may be the 
service to be rendered by him. The consideration is not related to any fixed 
period of work for any month. The consideration is one and indivisible 
and is not entirely dependent on the particular ' hours of work put in. The 
consideration is one, the failure or refusal on the part of one employee to do 
the fixed period of work on any particular day results in a partial failure of 
the consideration in consequence whereof an employer may claim compen- 
sation against the employee ; but the employer cannot claim the right to 
deduct any part of the salary on any pro-rata basis or otherwise. 

The definition of a term in any particular statute is for the proper under- 
standing of the meaning and import of the term used in the statute for the 
purpose of frue construction of the statute in which the said- term has been 
used by opplying'the definition of the term wherever the said term has been 
used in the statute. The definition of any word by itself does not create any 
right or liability. It is only intended to give the true meaning of the word 
defined and used in the various sections of the statute. The rights and obli- 
gations under a statute arise‘not under the definition of any word in the. 
statute creating such rights and obligations. In construimg a statute and 


1976 (2) CLJ] ° Monoj Kanti Basu v. Bank of India 429 


(ts "various provisions,the definition Of the wotd given it ahy statute has to be 
general applied and considered "whenever the said word is used in the 
statute; ^ The definitlom of ‘wages’ inthe ' Paymin” of Wages Act^isof no 
help so far as the present'cdse if canterned: Even ihe‘ definition of wages 
does not go to indicate or establish that an employee earns his salary or 
wages from minute to minute or hour to hour by- virtue of his work done 
during the said ped and no wages or salary become" payable to an 
employee; if thé’e hiploy ee’ ‘Fails ‘or rieglects to work fo for a ra ‘short space, of time 
after cdhing'to his placè of- work Yo thë Said pèriod in" respect of “whick ‘he 
has failed' B "héglecied^tó" do'his work f terms a his contract of employ- 
makiki Co Wangi RN ee Seb ne ^ 

The Payment of Wagés Act has ng "ablato 10 “the instant’ case, Ti hà 
Sis and Exublishments ACT Which applies ta thé present case contains no 
Provisions similar to sections 7 and 9 of the Payment of Wages Act auihori- 
sing and empowering the employer to make any deductions from the _ wages 
ofthe. employee for absence from duty. Foi 

Unless the employer is WE A ar or daoned by. any 9l or under 
the terms and conditions of the employment to deduct any part oft the etd 
from the salary Payable. to the “employee, * any such a deduction, if. made, is 
unauthorised-and ‘in’ excess of the | ower, of the, employer and poner the 
deduction --so made | is illegal." 


x 


a t€ pe BR aris and Sade) fe" 
‘Ani act of refusal or failure o on the, part, of. eMployérsdos carry on -with 
their work during working hours by holding mass demonstrations during wor- 
king hours instead of, engaging, themselves in,.their, wark , may „constitute 
misconduct and suitable disciplinary action may.be taken.against..such emp- 
loyees in accordance with law. «But such .an act .of the «employees, though 
it may amount to misconduct and may be dealt with accordingly, ~- does- not 
authorise or empower the Bank to deduct any part of their rsalary, - To 
enable the Bank to make any deduction from the salary of its employees, 
the Bank must have that power either on the--basis of the terms and condi- 
tions of employment or under any law. By any neglect of work during 
working hours, whether by the failure or refusal to carry on with the work 
during the fixed héurs;'it: cinnt be shidethats the employee doesnot earn his 
salary for the period during. whiahshe. has notxso worked: Asan the instant case 
neither the contract of employment nor any other law has authorised the 
Bank te dédüct any, part of.the salary from the salars> Fapüble to» ihe emplo- 
yee. On the ground of the employee'ss.failàre or refusal to do the work 
during-the said period, the notices or orders.. directing» deductions on’ pro- 
rata basis from thetsalaryspayable stosithe Yemployees\ -aréissued. or’ ‘made 
without-any- lawful authority andiin exoesszóf powers conferred on. the Bank. 
There has been no violation of the principles\ofuitturat justice int mak- 

‘ing the order for deduction from the salary of the aka) employees for 
* their unauthorised absence on 30.6.75. 


an ¥ . eC o 
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- The Alah and circumstances of the case clearly go to establish that the 
Bank had .made the impugned orders bonafide in seeking to preserve and 
maintain discipline in the larger interests of the Bank. 

After nationalisation, the Bank clearly becomes a national. under tak 
Ing anda statutory body. The two Awards and the Settlement 1n question 
may or may not have the force of statutory rules or regulations. But a Sta- | 
tutory body must act within the bounds of its jurisdiction. Any act done 
by any statutory authority in excess of its powers and authority and be- 
yond its jurisdiction or in violation of the principles of natural justice, 
where such principles. are applicable, can legitimately be questioned In a 


Writ proceeding. The writ application, in the present litigation is main- 
tainable. 
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(5) ; Deokinandan Prasad v. State of Bihar, AIR 1971 SC 1409 
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Subrata Ray : Chawdhury, Biswarup Gupta and Jatin Ghosh 
ee «is ...for the respondent Bank 
D. N. Das and Mrs. Arshana Sen Gupta... .. for the Union of India 
The judgment of the Court was as follows ; 


The Court: An interesting question of some importance conce- 
tning the rights and obligations of the Management and the Award 
Staff of a nationalised Bank arises for consideration in this writ petition. 
| 2. Six employees of Bank of India, a nationalised Bank, (herein- 
after referred to as the Bank), and Bank of India Employees’ Union, 
the recognised union of the Bank, have presented this writ petition 
in which the validity’ of two orders or notices passed by the Manage- 
ment of the Bank have been questioned. The first order or notice 
dated 25.6.75 is contained in Annexure ‘A’ to the petition and is in the 
following terms : 

ae NOTICE 
Deduction of pro-rata wages for mass demonstration. 
Certain members of award staff of Calcutta Braneh and Regional 


Office held mass demonstrations on the following days leaving their 
respectivo desks : 


. Date Time 
3.6.1975 2-30 p.m to - 4-30 p.m 2 hours 
4.6.1975 11-10 a.m to 11-35 a.m 25 minutes 
6.6.1975 2-30pm to 3.00 p.m 30 minutes, 
! 1761975 ° 2-d$pm to 3-15 p.m 30 minutes 


(Note: The duration of 20 minutes on 6.6.75 from 2-10 p.m. 
2-30 p.m. has not been taken into account, since this is part of the usual 
lunch hour recess of 20 minutes) 

Since any cessation of work by employee amounts. toa strike, it 
has been decided to make pro-rata deduction of wages from the salary 
to staff members payable for July, 1975. 

The members of award staff, who did not participate the mass 
demonstrations, should inform the Bank, in writing, by 10.7.75, indivi- 
dually or collectively, in this behalf, so that such deduction of pro-rata 
wages in their cases may not be done. 

25.6.1975 Sd. R.M. Bose, 
Manager 
x The other notice or order dated 3rd July 1975 which is contained 
in Annexure 'C' to the petition reads as follows: 
eS ape Bank of India 
Office of the Executive Regional Manager, 
Eastern Region 
23B, Netaji Subhas Road, Calcutta-1 
Ref: RO: SKC July 3, 1975. 
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475 Khe Manager, sai. ooo WG WY ugu cam ois TON MEH 
Calcutta Branch. | 
efe Re: Deduction, of salaries... "1 
"Tm (1), 30th - June-Half- Yearly . Closing Day. £A pou Ue cx 


‘Absence from duties on, the above: date by the,,award staff who 
did mot obtain prior sanction of, leave should be.treated.. as. leave. with- 
out “pay; ‘The - deduction, of ope full day's salary should: be effected 


from the ‘salary _for (he month of July; 1975 since June salary hag gren 
been disbursed. 3 Bee re ee 


^ (i) "Mass Demonstration. and Meeting. on kt and 2nd idy: Eu 
Between 2 and 2- 30 p.m 


awe 
stah uu, CR RSME St eS * oah 


It has been noticed that lunch recess for the purpose of em 
tiffin was availed of beyond the, hours of 2-00 P.M and 2-30 pm. Ther- 
efore, pro;ratg salary for half an hour for.each of these -two days 
must be deducted from the current montb's.salery ofthe award staff on 
the principle of “NQ, WORK, NO PAY”... mew oy a) € j 

Those” members of award staff who did not participate, jin;  dhe. 


mass demonstration and the meeting may apply for exemp[jon, from 
the “Pay Cut”, 


`~ ` > 
N.B/^^ ANI » Mo anc NU a AS "m un 3 


mee 1 LLL 
"""This"may also be ‘noted that ' ‘mass ' demonstration and. hoding of 


meetings Within the bank's premises, without | Managementa, permission 
constitute” Violation of the’ Bipartite Amen 


euo 9o Dod osvo 


MU. VUELO (SK. Chokrabortty)- in 
wo ae te OY Executive Regional Manager, 
Eastern Regions. 


P iis a a. maka ma fod sa v oan bns WIN 
[T 6 AN Branches : fa Don; pala ove i iM oat) Cu uad AI 


The Agents. are EE to, verify the factual. poaition,, in, ; their 
respective Branches relating | to the sut ject matter ot, the abaye note sent 
"t" Tee Map ger, Calcutta Branch. i So circumstances a are similar, 
"kindly " hi that t pros rata selaiy » will ha io. bs dedycted, wader, , advice 
WS u$ Without any exception. EX ^ conlon 30:2 

Kindly acknowledge receipt in in the € Gut. out’ ‘slip "given ‘below. a. 


(SÉ Gam. 


Ref a Date 


nha 
she Executive Regional Manager, Ino ofr vr orden nayi 201 
Eastern Region, GE nni n > REL mint SIC MI oj 0j aca 
I acknowledge receipt „Of youz, Circular, ref. ‘Re. SKC of 3rd July, 


1975 and confirm, that your. instructions. willjbe.gomplied with meticulously 
without any exception. ia gah aca te 
er o4hwig.l abl eet aa ies Ta Agent 
weve ub vint ^ 4.2 Branche i:o 
3. Itis notin dispute in the instant case that on the days mentio- 


ned in the notice or order dated the 25th of June, 1975 there was a mass 


‘1976 (2) CLJ) . Monoj Kanti Basu v. Bank of India E 433 
demonstration by certain members of the Award Staff of the Bank for 
ventilating what the employees considered to be their grievances. It 
may, however, be noted that though there isno dispute of the fact 
that there were mass demonstrations by the employees on the days 
mentioned, some disputes have been raised as to the hour and duration 
of the demonstration on some of the days mentioned in the said 
notice or order. Itis also not in dispute in the instant case that on 
the 30th of June, 1975, a section of the Award Staff did not attend 
-office on the ground that on the basis of the practice prevailing in the 
Bank, the employees who are not connected with the work of closing 
are not required to attend office and the days of half yearly and yearly 
-closing of accounts of the Bank are holidays for them. It is also not 
in dispute that on the Ist and 2nd of July 1975 there wasa mass de- 
monstration by the members of the Award Staff between 2 & 2-30 p.m. 


4. Mr. Somnath Chatterjee, the learned Counsel appearing on 
behalf of the petitioners, has raised the following prinoipal contentions: 
(1) In the absence of any specific provisions in the eontract of emp- 
loyment ` or in any statute, the Bank has no power or authority to deduct 
any part of thesalary of the Award Staff who are permanent employ- 
ees of the Bank on the basis of monthly salaries payable to them 
under the contract of employment ; (2) The monthly pay of an employee 
is his property and no employee can be deprived of his pay except in 
due process of law ; (3) Any diminution in the monthly pay of an em- 
ployee affects his rights and interests prejudicially and no order can bo 
passed by the Bank reducing the monthly-salary under the contract 
or deducting any part therefrom without giving the employee concer- 
ned a reasonable opportunity of making his representations ; (4) The 
orders in question are malafide ; (5) Ifthe Bank which isa statutory 
body passes any order in excess of its power or authority orin vio- 
lation of the principles of natural justice, such an order can be ques- 
tioned ina writ proceeding. 

5. In support of his first contention, namely, that in the absence 
‘of any specific provision in the contract or in any statute the Bank 
does not have any power or authority to deduct any part of the salary 
of the employee, Mr. Chatterjee has argued that these employees of 
‘the Bank are not piece-rated employees who earn their salary on the 
basis of any particular amount of work done by them and they are 
also not paid on any daily or hourly basis. Mr. Chattejee argues 
that they are permanent employees of' the Bank andon the basis of 
contrgct of employment they enjoy and they are entitled to enjoy, a fixed 
monthly salary. It is the argument of Mr. Chatterjee that the emplo- 
yees are not daily wage earners and they are salaried employees of 
the Bank and their salary is a fixed monthly amount. Mr. Chatterjee 


^ 
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in: this connection has relied on the following observations of the 
Allahabad High Court in the case of (1) GOG in-Chief, Central Gom- 
mand, Lucknow v. Purnilal, reported in 1970 Allahabad Law Journal 
161 at page 162; “Salary must be a fixed monthly allowance by way 
of pay or personal allowance". Mr. Chatterjee has referred to the 
provisions contained in the Award of the Nationa] Industrial Tribunal. 
(Bank Disputes), (popularly known as Desai Award), to the Award of All 
India Industrial Tribunal (Bank Disputes), (popularly known as the 
-Sastry Award), and also to the Bipartite Settlement on the Industrial Dis- 
putes between certain Banking Companies and their workmen (hereinafter 
referred to as the Settlement) and has submitted that there is no provision 
in any of these two Awards and also in the Settlement which may autho- 
rise or empower the Bank to make any deduction from the monthly salary 
payable.to the employees. Mr. Chatterjee has referred to Paras 13.7 and 
13-27 of the Settlement and has argued that only in cases of absence for 
the whole day the employee in certain cases may be:deprived of his pay 
and allowances and that only after the employee had an opportunity ‘of 
offering his explanation. Mr. Chatterjee has argued that there is no 
provision in the Desai award, and in the Settlement on the basis 
of which the Bank can make any pro-rata deduction of wages from 
the salary payable to the employees. Mr. Chatterjee’ has, argued that 
in the Payment of Wages Act there are specific provisions in sections 7 
“and 9 of the said Act authorising deduction from pay in case of any unau- 
thorised absence for a day or any particular part of a day on a pro-rata 
basis; but the said Act has no application to the Bank and its employees 
'Mr. Chatterjee has submitted that the Shops and Establishment Act 1963 
"which applies to the Bank does not contain any provisions similar to the 
provisions contained in sections 7 and 9 of the Payment of Wages Aet, 
although the Shops and Establishment Act adopts the definitiun of wages 
given in the Payment of Wages Act. Mr. Chatterjee has argued that nei- 
ther in common law nor under any statute the Bank enjoys the right of de- 
dueting any part of the salary of the employees payable to the employees 
:on the expiry of the month if the contract of employment is subsisting; 
It is the argument of Mr. Chatterjee that if an employee does not dis- 
charge his obligation under the contract of employment, the Bank may 
have a cause of action against the employee for breach of contraet and can 
claim damages, In support of this contention that in common law the right 
of the employer is only to claim damages against an employee for breach 
of contract of employment on the part of the employee, Mr. Chatterjee 
has referred to Halsbury's Laws of England (3rd Edition), Vol. 25 and 
has relied on Articles 897 and 987. He hasalso referred to Articles 
742, 743 and 751 in Chitty on Contracts, Vol. II (23rd Edition). He has 
 also- relied on Article 902. at page 606 in Mayne on Damages (13th 
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Edition). In this connection Mr. Chatterjee has also referred to the follo- 
wing decisions : 

(2) National Coal Board v. Galley, (1958) 1 All ER 91, 

(3) Hanley v. Pease and Partners Lid., (1915) 1 KB 698 

(4) Moriarty v. Regents Garage Company, (1921) 1 KB. 423. 


6. Mr. Chatterjee has argued that on a. true construction of the 
contract of employment on the basis of the two Awards and the Settlement 
the contract must be held to be one and an indivisible one and under 
the contract the members of the Award Staff who are monthly salaried 
employees must be held to be entitled to their salary on the expiry of the 
month, so long as the contract of employment subsists. ltis his argument 
that a monthly salaried employee does not earn his salary from hour to 
hour and on the basis of the contract of employment which is an indivisible 
one, the salary paid to the employees cannot be considered to accrue 
from second to second, hour to hour and day to day on the basis of the 
work done by the employees under the contract. Such a construction, ace- 
ording to Mr. Chatterjee, will lead to absurd results and can also give no 
sound or reasonable basis for computation. Mr. Chatterjee has submi- 
tted that in the facts aud circumstances of the instant case the concept 
of wage earning by an employte from second to second or minute to 
minute is opposed to basic postulates of the law of contract, as the cont- 
ract of employment is one and indivisible and the amount payable 
as salary under the contract isa fixed monthly sum. Referring to the 
provisions contained in Para 14.2 of the Settlement, Mr. Chatterjee . 
has argued that undoubtedly on the basis of the contract the 
employees are required to work for 1/2 hours every day on week 
days excluding Saturdays and for 4 hours on Saturdays and the time fixed 
for work of the employees is undoubtedly a term of the contract. Mr. 
Chatterjee has argued that if there has been any breach of the said term 
of employment by an employee, the Bank may have a cause of action 
against the employee for damages for breach of the said term of contract 
and may even initiate disciplinary proceeding in terms of the service con- 
ditions contained in the Settlement, but the Bank cannot arbitrarily assess 
the damages and deduct any amount from the salary of the employee by 
way of damages or otherwise. Mr. Chatterjee has argued that even if the 
hours of work fixed under the contract be considered to form the consider- 
ation of the contract, the Bank even then will not be entitled to deduct 
any part of the salary of the employees, as any breach in the said stipula- 
tion with regard to the number of working hours will only amount to a 
partial failure of the consideration in consequence whereof the. Bank in 
law may be entitled to claim compensation. Mr. Chatterjee has argued that 
‘the law on these questions is well settled. According to Mr. Chatterjee, 

-it is well settled that if there is a breach of any term of contract the party 
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aggrieved may treat the contract as subsisting and claim damages for the . 
breach ; and in case of any partial failure of the consideration, the coat-. 
ract may remain subsisting and a claim for corupensation arises. In sup- 

port of this contention Mr. Chatterjee has relied on the following obser- - 


vations in para 1694 at page 788 in Chitty. on Contracts (23rd Edition) 
Vol. I— 


“However, apart from these cases a claim for money ‘had and. 
received is not- maintainable if the contract has been partly performed 
“and the plaintiff has derived some of the benefit for which he bargained: 
This is based on the theory that the consideration is "whole aud indi- 
visible” and that the Courts will not divide or apportion ıt unless 
the parties have done so ; another reason is that the parties could not 
be restored to the situation in which they stood when the contract 

was made” 

Mr. Chatterjee has also relied on the following passage at pages 581, 582 
` in Anson's *Principles of the English Law of Contract (22nd Edition)’ : “It 
is necessary, however, for the failure of consideration to be total, and of 
. 4 kind which entitles the person. paying the money to threat the contract 
as at an erid. If the contract has been partly performed and the plaintiff 
has derived some benefit froni it, or if he has clected to treat the contraet 
as still continuing he cannot claim. to recover the money: which he has 
paid" T 


7. Mr. Chatterjee has next contended that the pay which the empl- 
oyces get is property and the employees cannot be deprived of their pay 
which is property except in due process of law. .In support of the conte- 
ntion that pay is property reliance has been placed by Mr. GhaHerjss. on 
the following decisions of the Supreme Court: | 

i (5) Deakinandan Prasad v. The State of Bihar & ors., AIR 1971 
SC 1409, `- - 
(6) Bombay Dyeing & ‘Manufacturing Co. Ltd Vv. The State of Bom- 
bay & ors., AIR 1958 SC 328. 


8. In support of his third contention - that any diminution in the 
monthly pay of an employee affects his rights and interests prejudicially 
and no order can bo passed -by the Bank reducing the monthly 
salary payable under the contract or deducting any part therefrom 
without giving the employee concerned a. reasonable opportunity 
of making his representations. Mr. Chatterjee has argued that . the 
effect of the orders making. pro-rata deductions from the salary of the 
employees clearly affects their. rights and interests prejudicially and no 
such order can be passed by the authorities without giving the employees 
concerned a reasonable opportunity of making their representations. It is 
the argument of Mr. Chatterjee that principles of natural justice are - 
‘clearly attracted -in the passing of any order by. the Management of the 
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Bank, if the order affects in any way. the interests of the employee. He 
argues that the Bank is a nationalised Bank and is a statutory body and 
even any executive order which affects the rights of the employees cannot 
be passed by the Bank without complying with the principles of natural 
justice. - He contends that the notices or orders in question clearly 
indicate that the Bank has passed the orders without affording any oppor- 
tunity to the employees concerned to make their representauons. In this 
connection Mr. Chatterjee has referred to the relevant provisions contained 
in sections 7 and 9 of the Payment of Wages Act which authorise pro-rata 
deduction of pay for any cessation of work on the part of the employees 
and on the basis of the provisions contained therein. Mr. Chatterjee 
has submitted that while making such provisions the Legislature has 
thought it fit to provide that an opportunity should be given to 
the employees to make their representations before any order 
deducting any part of the pay of the employees can be passed. It 
is the contention of Mr. Chatterjee that the’ said provision as to 
opportunity -has been made in conformity with the principles of natural 
justice which necessarily applies before any order affecting the interests of 
` the employees prejudicially can be passed. Mr. Chatterjee has argued that 
it is now well settled that the principles of natural justice apply to executive 
orders. In support of the contention that principles of natural justice are 
applicable, reference has been made to the following decisions :— 

(7) 4A. E. Kraipak & ors; v. Union of India & ors., AIR 1970 SC 150 
. (8) Daud Ahmad v. The District Magistrate, Allahabad & ors , AIR 
1972 SC 896 , 

(9) State ef Punjab v. K.R. Erry & Anr., AIR 1973 SC 834 . 

(10) The Government of Mysore & ors v. J. V. Bhat etc., ALR 1975 SC 
-596 < 

(11) Sukhdev Singh & ors. v. Bhagatram Sarder Singh Raghuvanshi & 
anr., AIR 1975 SC 1331 


(12) The Divisional Personnel Officer, Southern Railway & anr. v. T.R. 
Challappan, AIR 1975 SC 2216. : 
Mr. Chatterjee has placed particular reliance on the following observations 
of the Supreme Court in the case of Divisional Personnel Officer, Southern 
Railway and another v. T. R. Challappan AIR 1975 SC 2216 at page 2225 
“The statutory provision referred to above merely imports a rule of natural 
justice in enjoining that before taking final action in the matter the delin- 
quent employee should be heard and the circumstances of the case may be 
objectively considered. This isin keeping with the sense of justice and 
fair play”. 

9. Mr. Chatterjee has next submitted that the orders in question 
are malafide. He has argued that the very nature of the orders which 
‘have been passed without giving the employee concerned any opportunity 
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clearly go to indicate that the orders have been passed for curbing the 
legitimate trade union activities of the employees and for peáalising and 
victimising the employees for carrying on trade union activities, It is the 
argument of Mr. Chatterjee that employees are entitled to carry on their 
legitimate trade union activities for vindication of what they consider te 
be their legitimate grievances. Mr. Chatterjee ia this connection has ref- 
erred to the decision of the Supreme Court in the case of (13) Manage- 
ment of Churakulam Tea Estate (P) Ltd. v. Workmen & Anr., reported 
in AIR 1969 SC 998 and he has placed particular reliance on the observa- 
tions in paragraph 24 of the said decision to show that the order directing 
payment of wages even for the strike period had been upheld by the Sup- 
reme Court in this case. ` 


10. Mr. Chatterjee has finally submitted that this writ petition is 
perfectly competent. It is his argument that the Bank which is a national- 
ised Baok is a statutory body and the statutory body has to act within 
its jurisdiction and lawful authority. He has further argued that a statu- 
tory body in passing any such order against any employee affeoting the 
rights and interests of the employee must necessarily act in. conformity 
with the principles of natural justice. lt is the argument of Mr. Chatterjee 
that ifa statutory body acts in excess! of its jurisdiction or power or 
authority, or in violation of the principles of natural justice, a writ will 
undoubtedly lie against the statutory authority. In support of this conten- 
tion Mr, Chatterjee has relied on the decision of the Supreme Court in the 
ease of(11) Sukhdev Singh and others y. Bhagatram Sardarsingh Raghuban- 
shi and another,reported in AIR 1975 SC 1331. Mr. Chatterjee has further 
argued chat the service conditions of the employees incorporated in the 
two Awards and the Bipartite Settlement have statutory force and in any 
event, they provide the statutory authority with necessarily guide lines. It 
is the argument of Mr. Chatterjee that the statutory authority even admin- 
istratively cannot act arbitrarily and are bound to follow the said guide 
lines and: cannot be permitted to depart from the same arbitrarily and 
any arbitrary departure from the guide lines can be set right by this Court 
in this jurisdiction. In support of this contention Mr. Chatterjee has 
relied on the decision of the Supreme Court in (14) Union of India v. K. 
P. Joseph & ors., reported in AIR 1973 SC 303. . 

11. Mr. Subratà Roy Chowdhury, learned Counsel appearing on 
behalf of the Bank and the authorities of the Bank, respondents Nos. 1, 
2 and 3 herein, has submitted that both the orders passed by the Bank 
and sought to be challenged in this proceeding are perfectly lawful and 
valid. He has contended that the principal question involved in this 
proceeding is whether the Bank is under any liability to its employees to 
pay to them for a day or a part ofa day during which the employee 
concerned has not worked in terms of the contract of employment. It 
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is his contention that though in the notices the words ‘deduction’ and 
“pay cut’ have been used, the substance of the matter is payment by the 
Bank to the employees of the legitimate wages earned by them. He has 
argued that unless an employee works in terms of the contract he 
does not earn his wages. It is his argument that if an employee 
‘has not worked on any particular day or any part of a particular 
day he has not earned his wages for the period he has not worked 
and the. Bank is under no obligation to pay to him for the period 
the employee has not worked. Mr. Roy Chowdhury has argued tbat 
though the members of Award Staff get their salaries on a monthly 
basis, the salary paid to each of the employees is indeed nothing but 
the wages earned by them for the service rendered by them in course 
of the month on the basis of the terms of their employment. Mr. Roy 
Chowdhury submits that wages mean wages earned and not wages 
‘capable of being earned or potential wages. Relying on the definition 
of wages Mr. Roy Chowdhury has argued that the definition of wages 
necessarily implies that-(1) it is a remuneration ; (2) it is only payable 
if the terms of employment are fulfilled and not otherwise; and (3) 
it must be payable in respeet of the employment or work done by the 
employee. It is his argument that to be ‘remuneration’, there bas to 
be a quid pro quo and the guid “pro quo is indeed the work done or 
services rendered by the employee. Mr. Roy Chowdhury has further 
submitted that performance of the work by an employee in terms of the 
contract of employment is a condition precedent to his entitlement to 
his salary or wages, and according to Mr. Roy Chowdhury, this 
- proposition is supported by the definition itself. Mr. Roy Chowdhury 
in this connection hus also referred to the- dictionary meaning of the 
word ‘wages’ and ‘salary’ and he has referred to Shorter Oxford Dietion- 
ary, Vol. II, for ascertaining the dictionary meaning of the said two 
words. In support of this contention Mr. Roy Chowdhury has relied 
on the following decisions : 


(15) Divisional Engineer, GIP Railway v. Mahadeo Raghoo & anr. 
AIR 1955 SC 295 


(16) Bala Subrahamanya Rajaram v. B. C. Patil & ors, AIR 1958 
SC 518. 

(17) Arvind Mills Ltd. v. K. B. Gadgil, AIR 1941 Bombay 27 

(18) Cotton Mills * v. Employees’ State Insurance Corpn. AIR 
1956 Bombay 336. 

(19) Anusuya Vithal & ors. v. JH Mehta & anr AIR 1960 Bombay 
201. í | 


.(20) N. Venkatavaradan v. Sembiam Saw Mills, AIR 1955 Ma- 
dras 597. 
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12. Mr. Roy Chowdhury in this connection has relied on Article 
“915 at page 475 in Halsbury's Laws of England (3rd Edition), Vol. 25. 
Mr. Roy Chowdhury has commented that the authorities referred to 
by Mr. Chatterjee are not of any assistance to the petitioners and 
‘the said authorities do not lay down the proposition that the employees 
are entitled to get the remuneration without rendering the services in 
terms of the contract of employment. . Aceording to Mr. Roy Chowdh- 
ury the said authorities support the case of the Bank and the said 
authorities lay down thatthe employer in addition to not paying the 
employee the salary or wages which he has not earned by rendering 
services required of him under the contract of employment, may fur- 


-ther claim damages against the employee and take other action according 
to law. 


13. Mr. Roy Chowdhury has next contended that the principles 
of natural justice have no application to a case of refusal by the emp- 
loyer to pay to the employee any salary or wages for failure on the 
part of the employee to do the work or to render the service required 
of him under the contract of employment. It is the contention of 
Mr. Roy Chowdhury that in such a case the refusal to pay the salary 
or wages which the employee has not*earned because of his failure to 
render services in terms of the contract of employment does not amount 
to any penalty or punishment. Mr. Roy Chowdhury 'argues that in 
such a case the employer pays the employees the amount legitimately 
due to him and does not pay to the employee the sum which he has not 
earned. It is his argument that the payment of legitimate dues of the em- 
ployee on the basis of services rendered by him in terms of the eontract 
of employment and the refusal to pay the amount which he has not 
earned by not rendering services in terms of the- contract do not and 
cannot affect the right of the employee in any ‘way and as no right of 
the employee is affected prejudicially or otherwise, the question of app- 
lying the principles of natural justice does not arise, In this connection 
Mr. Roy Chowdhury has referred to section 14 of the West Bengal 
‘Shops and Establishments Act and he has submitted that the said scc- 
tion clearly indicates that there is no question of any notice or of any 
opportunity to the employee ina case where the employer refuses to 
pay the employee the salary for not doing the work in terms of the 
contract of employment. Mr. Roy Chowdhury in support of this sub- 
mission has also referred to the provisions contained in Chapter 13 of 
the Settlement and he has placed particular reliance on para 13.7 which 
provides that.any absence without leave will entail loss of pay and , 
allowance on the part of the employee. Mr. Roy Chowdhury has in this. 
connection also referred to Chapter 19 of the Settlement which deals 
with disciplinary action and punishment. Referring to. para 19.7 of 
the Settlement. Mr. Roy Chowdhury has argued that leave without 
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absence also constitutes a minor misconduct, Mr. Roy Chowdhury has 
‘pointed out that in para 1 .8 of the Settlement the punishment or 
penalty imposed for such misconduct provides for (a) Warning or 
; Censure, (b) an entry of adverse remark against the employee, or (c) 
a stoppage of increment for.a period not longer than six months. Mr. 
Roy Chowdhury: has submitted that no provision for non-payment of 
salary for the period of absence has been included in the said para and it 
is the submission of Mr. Roy Chowdhury that the lack of provision re- 
lating to non-payment of salary goes to indicate that non-payment of 
salary for absence without leave is'not considered to be a penalty. He 
has further submitted that no such provision with regard to non- -payment 
of salary has been deliberately included in the said para, as the said ques- 
tion does not arise inasmuch as the employee does not earn his salary 
during such period of absence without leave and is not entitled to receive 
ahy salary for the said p:riod. Mr. Roy Chowdhury has argued that 
determination of the amount pavable as wages to any employee is a man- 
agement function. It is his argument that the law imposes obligation on 
the: employer to pay wages and for du: discharge of the obligation, the 
employer has to determine the amount payable to the employee and the 
determination of the amount isa duty of the emp'oyer to enable the em- 
ployer to discharge his obligation under the law. The determination by the 
employer of the amount payable to the employee may be right or wrong 
argies Mr. Roy Chowdhury, but in-the matter of such determination 
there is no question of any application of the principles of natural justic». 
‘Mr. Roy Chowdhury argues that if an employee'is -dissatisfied with the 
determination of his salary or wages by the employer the employee can 
take necessary action under the law ; and ım the instant case, any emplo- 
yee who may feel aggrieved can take action under section 14 of the West 
Bengal Shops and Establishments . Act. Mr.-Roy Chowdhury bas cont- 
ended that the principles of natural justice may apply when the right of 
an employee is prejudicially affected by. any decision or order of the 
employer or-when the employer may choose to inflictany punishment or 
penalty on, the employee in any disciplinary proceeding, but the said 
principles can bave no ‘application’ when the employer pays tothe emp- 
loyee the legitimate amount of salary due to bim in the course of emplo- 
yment on the employer's determination of the amount payable to the 
employee. Mr. Roy Chowdhury'in ‘this connection has contrasted the 
provision contained in Rule 31 of the West Bengal Shops and, Establish- 
ments Rules with the provisions contained in Rule 20 thereof. 


14. Mr.. ‘Roy Chowdhury has also contended that in the facts and 
circumstances of this case the principles of natural justice, if the same can 
be said to have any application at all, have beea duly complied with and 

| reasonable opportunity was given to the employees to make their 
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representations, Mr. Roy Chowdhury has argued that on the 4 days menti- 
oned in the notice dated 25th of june, 1975 theré were admittedly mass 
demonstrations by the employees and as the employees had held demons- 
trations “daring ’ these hours they could not have possibly rendered 
any services in terms of the contract of ‘employment during those hours. 

Mr. Roy Chowdhury has submitted that such conduct on the part of 
the employees also constitutes misconduct for which the Bank “may be 
éntitled to take disciplinary proóéeding against them and the disciplinary 
action, if any, against the employes: must be in accordance with the pro- 
cedure laid down in the Settlement aüd also in accordance with the 
principles of natural justice. It is, however, his submission that itis not 
obligatory on the part of the Management to take disciplinary action. 

Mr. Roy Chowdhury argues that by, the said notice an opportunity was gi- 
ven to the employees to make their, representations to the Bank. He con- — 
tends that in case of any such mass: "demonstration by the employees a 
general notice to the employees is sufficient and it is not possible to serve 
individual notices on the employees. It is the contention of Mr. Roy 
Chowdhury that by the said general notice an opportunity was given to 
all the employees and Mr. Roy Chowdhury has submitted that after the 
issuing of the said notice a number of employees had made their repre- 
sentations and their cases had been considered by the Bank. In this con- 
nection Mr. Roy Chowdhury has relied on the following passage in Clause 
8 at page 169 in Judicial Review of Administrative Action, (Third Edi- 
tion) by S. A. De Smith. 


‘ “(8) Where appropriate substitutes for prior notice and opport: 
unity to be heard are available.” . 
15. In some administrative situations, remote from the typical 
settings of adjudication, the courts have held that failure to.give any for: 
mal opportunity to be: heard is immaterial if the person affected was in 
fact aware of what was proposed or knew or ought to have known that 
he could have made representations had he wished. This may occasionally 
be a common sense approach ; it will be appropriate, however; only in 
cases where there is no difficulty in making informal representations. Dou- 
btless there are also many cases where procedures involving inspection, 
testing.or examination can be regarded as adequate substitutes for hearing, 
for example, a decision to grant or refuse a test certificate in respect of a 
used motor vehicle js given after an examination, not a hearing. 


16. Can the absence of a hearing before a decision is iade be 
adequately compensated for by a hearing ex post facto ? A prior hearing 
may be better tban a subsequent hearing, but a subséquent hearing is 
better than no hearing at all; and in some cases the courts. have held 
that statutory provisions for an administrative appeal or even full "judicial 
rcview on the merits are sufficient to negative the existence of any implied 
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duty to hear before the original decision is made. This approach may 
be acceptable where the original decisions does not cause serious detriment 
to the person affected, or where there is also a paramount need for prompt 
action, or where itis impracticable to afford antecedent .heariugs :— 
Although it ought not to be adopted as a general rule, one must bear in 
mind (i) that many decisions by courts are taken on the basis of ex parte 
applications, subject to subsequent reconsideration if and when the matter 
is fully argued, and (ii) that some of the most familiar and important 
classes of decisions in the general field of administrative laws (e.g. tax 
assessments and decisions on planning applications, certain social security 
benefits and some licensing applications) are normally made without any 
“hearing” and on the strength of written submissions or applications— ` 
(occasionally , supplemented by an informal interview), subject to 
aright to be heard on appeal to a special tribunal. If of course, 
the initia] decision is only provisional in the sense that it does not 
take effect at all, until a prescribed period for lodging objections has 
expired, the opportunities thus afforded to a person aggrieved are in 
substance a right to an antecedent. hearing." 


17. Mr. Roy Chowdhury has next argued that the orders passed by the 
Managemenpare perfectly bonafide and have been made in the best inte- 
rests of the Bank. It is his argument that in the larger interest of the Bank 
it is the duty of the Management to enforce discipline and to see that the 
employees discharge their duties properly and do not act in a manner 
prejudicial to the interest of the Bank and the constituents of the Bank : 
He has commented that there are no proper averments of malafides in the 
petition, 


18. Mr. Roy Chowdhury has finally submitted that this writ petition 
is incompetent. It'is his submission that the terms and conditions of 
service of the award staff as embodied in the two Awards and the Settle- 
ment, are not statutory rules and regulations framed by the Bank relating 
fo conditions of service of the employees and they have no statutory , 
force. ;Mr. Roy Chowdhury argues that in this jurisdiction the Court 
interferes when there is any violation of any: statutory rule or regulation 
by a statutory body. It is his argument that in this jurisdiction the Court 
dees not interfere with an order which is not in violation of any statutory 
rule or regulation. . He has. submitted that the decisions of the Supreme 
Court do not lay down any contrary proposition and they do not lay 
down that any and every order passed by a statutory authority may be 
challenged ina writ proceeding. Mr. Roy Chowdhury has also argued 
that the petitioriers have an alternative remedy and if they are aggrieved, 
the.petitioners can make the necessary application before the appropriate ` 
authority under section 14 of the Shops and Establishments Act. 
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19. On behalf of the respondent, Union of India, -the arguments 
advanced by Mr. Roy Chowdhury have been „mainly ‘adopted ‘sind it bas . 
further’ been submitted that this writ petition is incompetent as the Bank 
for the purpose of Income Tax Act. is treated and ` considered to be a 
company. , .It has been argued as the Bank i is a Company Do writ against 
the Company will lie. 


. 20. The first question that falla for consideration is whether the emplo-'. © 


yees have been paid their legitimate salary in accordance: with the terms. and 
conditions, of their service or whether there has been any deduction from: the 
salary payable | to them under the contract of ‘employment, If the employees 
have been paid their: legitimate salary on the basis of the terms of emp!o- 


: yment tbey cannot have any real grievance. If, however, there has been any E 


deduction from the salary payable to tbe employees under. the  Gontract- 
_ of employment, different considerations. will arise. ; 
"21. The members of the Award. Staff are permanent: employees. ‘of 


on the Bank ` . Each of the “employees is entitled to a” monthly: šalary - on the: à 


basis of his scale of pay under. the terms and conditions of his employment., 
' The monthly salary payable.to each ofthe. employees i$ a fixed sum. 
Under the'contract of employment the’ employees are required to attend’ 


, to their work during fixed hours. Although the employees are required . 


. under the terms of employment to. work during fixed’hours, it cannot. 
be- said, lin" my opinion, that the employees’ are paid on the basis: 
of, number ‘of hours put in ‘by the. employees .. in. course: of: any^ 
month. The salary payable to. an .employee.is a fixedsum. The. 
number, of working hours, however, is not.a constant and ad num- 
"ber and the number of working hours may vary from month to month, 
Some ‘months consists of 31 days while some months consist of 30; 
“days and the month of February usually . consists of 28 days. Again, 
in a particular month there may be holidays and the number of -holidays. 
may “again vary from month to month. The emplayeés. are’ also -entitled- 
"o to- get leave with pay and such leave may be casual leave or earned leave. 
The nuinber of hours ‘of work put in by the employees must,- ‘therefore 
necessarily vary from month to month. Although the number of hours ` 
‘of work may vary from montli to month, the employees get- and are 
'. entitled to get the same ‘amount of salary to Which the employees- are * 
. entitled under” the ‘contract of employment every month. To my mind, ‘- 
'' it cannot, therefore, be.said that the employees earn -their salary in “any. 
- particular month.on the, basis of the number ‘of hours.of work put. in. 
` As.the employees do not earn their monthly salary dy putting in any fixed - 
‘number ofihours of work in course of the .month, :it cannot be ` said, 


in my opinion; that the employees ‘earn their salary from hour to bour. ~- 


- They become entitled to their salary ‘under the contract of employment 80 : 
long as tho: contract of employment subsists. The employees are ündoub- . 
tedly required | under the terms of employment of .work. during the fixed: 


: E976 (2) CLJ] ` Mono) Karti Basu v, Bank of India ` 445 
hours of work. An employer engages the sin layak for getting his 
services and an employer agrees to pay the salary or wages to the em- 
. ployee. for getting his services. The rights and obligations of the emple- 
. yer and' of the employee are generally governed by the contract of em- 
ployment between the parties, subject, however, to any statutory enact- 
ment which may have any. bearing on the question. The hours of work 
fixed for an employee under the Settlement constitute a term of the 
employment. If any employee commits any breach of the said term by 
not doing: the work in accordance therewith, the'employer may have 
a cause of action against the employee for breach of contract and may 
. Seek appropriate -relief for the breach. If, however, the contract of 
employment is kept alive and is.subsisting, the employer cannot refuse 
to7pay to the employee the salary payable to him under the contract and 
cannot claim to deduct any part of the salary payable to the employes 
unless the contract of employment.or any other law authorises the emp- 
foyer to doso; If the hours of work fixed, under. the Settlement be 
treated as the consideration for the engagement of the employee, any 
failure or refusal on the part of an employee, .to work during some 
part of the entire period of the Working hours will result in a partial fai- 
lure of the. 4 consideration. ,The employer for partial failure of the 
consideration by the refusal or failure on the part of the employee to do. 
the work for the fixed hours in their- entirety cannot deduct any por- 
tion of the salary payable to the employee under the -contract if the 
contract of employment is kept alive and subsisting, unless the contract 
' of employment is held to be a divisible contract and on the basis of the 
divisibility of the contract of employment recovery can be made on the 
basis of the partial failure of the. consideration. It .is well settled that in 
such a case the right of the employer i is to elaim compensation. 
` . 22.- In the instant case, the contract of employment is nota divi- 
. sible one. The consideration for payment of the salary to the employees 
may be services to be rendered by’ them. 'The consideration, however, 

is not. , related to any fixed period: of work for any month. The consi- 
. deration is one and indivisible and on the basis thereof, the monthly salary 
is- payable. As the consideration is - not divisible and is not entirely 
dependent on the partieular hours of work putin and the consideration 
is one, ' the failure or reftisal on the part of an. employee to do the 
fixed period of work on any particular day results in a partial failure 
of the consideration in consequence ‘ whereof an employer may claim 

compensation- against the employee; ‘but the employer cannot claim 
` theright to deduct’ any pert of ix salary on any p ‘Tata basis or 

aa 

23. The sontenn of Mr. Roy Chowdhury’ that an employee 

does not earn his salary or: wages for the number of. minutes, pours of 


a 
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days during which he has not done his work and cannot, therefore, 
necessarily have or,make any clava for salary or wages ‘for the said 
period, has been based mainly on the definition of wages. The, defini-, 
tion of wages as given in section 2(vi) of. the Paymerit of. Wages Act. 
1936 and adopted ` in section 2(15) - -of the West “Bengal Shops and Est 
ablishments Act, 1963 which is ‘applicable to ihe Bank reads: 

“Wages”. means all remuneration (whether by way of' salary, all- 
Owances or otherwise) expressed: in terms of money or capable of being 
50 expressed which would, if the terms of employment, express or im- 
plied, were fulfilled, be payable" to a person employed’ in respect of 
his employment or of work done in such employment; and, includes | 

'(a) any remuneration - payable under any award or settlement, 
between. the parties or order: of a Court; 

(b) any remuneration. to which the person employed is entitled 
in-respect of overtime work or holidays or any leave period ; 

(c) any additional remuneration -payable ‘under the’ terms of emp- 
leyment, (whether called a, bonus or by any other name); 

d) any sum which by reason of the termination ` of employment? 
of the person employed is payable under any law, contraet or instru- 
ment which provides for the paymenf of such. sum, whether with or 
withouti deductions, but does not E for the time within wh.ch . the" 
payment is to be. made; 

(e) any: sum to which the person. saoto edi is entitled under. any 
scheme framed under any law for (he time being in force ; 

, but does not include- — - ; ME 

(i) ány bonus (whether under a scheme of profit sharing. or other | 
wise) which does not form part of the remuneration: payable under the ' 
terms of employmént or which is not payable under the terms of emp- 
loyment or which is not payable, under any award or settlement between 
the parties or order, of a Court; s 

.(2) any value of any house-accommodation; Or of the supply of: 
light, water, medical attendance or other amenity or ef any service ex- ' 
cluded from the computation of: wages by a general OT special order . of- 
the State Government ; s 

. Q3) any contribution paid by the employer to any person or pro- 
vident .fund, and the interest. which may have accrued thereon ; - . 

: (4) any travelling allowance -or the value of any travelling conce- 
ssion ; Ad 

(5 any sum | paid to the enioloved person to defray special expense 
entitled: on him by the nature of his employment ; ; OF 

. (6 .any gratuity payable on the termination of giuployment in: 
eases other than those specified in sub-clause (d). T . 

24. A definition of any word i in any particular statute is: for proper 
understanding of the meaning and import of the word used in the statute ; ' 


^ 


bi 
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Tor the pyrpose of true construction of the statute in which the said 
word has been used by applying the definition of the word wherever the 


said word has been used in the statute. The definition of any word by 
_ Utself does not create any right or liability and it is only intended to 


give the true meaning of the word defined and used in the various sections 
of tlie statute. The rights and obligations under any statute arise not 
ander the definitipn:of any word in the statute but under the various 
provisions contained in the statute creating such rights and obligations. 
In construing the statute and its various provisions, the definition of the 
words given in any statute has to be generally applíed and considered 
whenever the said words are used in the statute. The definition of wages 
ds, therefore, of no help. The various decisions which were cited by Mr. 
Roy Chowdhury in this connection are also of no assistance. The said 
decisions were concerned with the intérpretation’ of the definition of 
the word “wages” in considering whether the claim in question could 
be said to constitute “wages” within the meaning of the definition of 


- the word in the particular statute which came up for consideration, and 


mainly, The Payment of Wages Act. Certain observations in the said 
decisions on which Mr. Roy Chowdhury placed particular reliance may 
appear to, give some support to his contention ; but the said observations 
have to be ungerstood in the context of the claims made or disputes 
raised in the facts and circumstances of the cases. Even the definition 
of wages which 1 have already noted does not go to indicate or estab- 
fish that an employee earns his salary or wages from minute to minute or 
hour to hour by virtue of his work done during the said petiod and no 
wages or salary become payable to an employee, if the employee fails or 
neglects to work fora few seconds, minutes or hours after coming te 
his place of work, for the said period for which he has failed or neglec- 


` ted to do his work in terms of the contract of employment, The 


definition itself contemplates payment to employees on holidays og for 
any leave period during which the employee does not put in any work. 
If the true intent and effect of definition of wages were that the employee 
did not.earn wages er salary for the period during which he had not 
worked after attending office, sections 7 and 9 of The Payment of Wages 
Act 1936 would be redundant and wholly unnecessary. Relevant pro- 
visions of the said sections may be set out : 
*'Section 7— 


Deductions which may be made from wages.—(1) Notwithstanding 
the provisions of sub-section (2) of Section 47 of the Indian Railways Act, 
1890 (Act, No. 1X ‘of 1890) the wages of an employed person shall be 
paid to him without deductions: of any kind except those authorised by 
or under this Act. 


tne one wee 
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E), Deductions from the wages of an employed person shall be 
made only in. accordance with the provisions of (bis Act, and may pt of 
the following kinds only, namely : . 


(a) fines ; : 

(b) deductions for abience from. duty ; Eu 
(6). o we eee PS 

“Section 9.— 


. Deduetion fer absence from duty.—(T) Deductions maybe made um- 
der clause (b) of sub-section (2) of section 7 only on account of the absence 
of an employed persons from the place or places where, by the terms of — 
his employment, he is required to work. such absence being for the whole 
or any part of the period during which he is so required to work. 

(2) The amount of such deductions shall in no case bear to the 
wages payable to the employed person in respect of the wage period for 
which. the deduction, is made, a. larger proportion then the period- for: 
which he was absent bears to the total period, within such wage period 
during which by the terms of ‘his emploment, he. was required to 
work ; ^ Á 

Proviđed, that rer to any yates inide in this behalf by the 
State Government, if ten- or more 'efhployed pezsons acting in concert 
absent: themselves without due notice (that is to say, without giving the 
notice which is required under the terms of. their contracts of employ- 
ment) and without reasonable cause, such "deduction from any such 
person may include such amount .not exceeding his wages for eight days- 
as may by any such terms be due to the employer in lieu of due notice. 

Explanation : : For the purposes of this section an employed person 
shall be deemed to be absent from the place where be is required to 
work, if, although present in such place, he Tefuses, in pursuance of æ 
stay-ia-strike .or for any other cane which js nob reasonable in the | 
circumstances, to carry out his wor 

25. If, under the definition of wages under the. Payment of Wages 

“Act, the employee had not earned any wages or salary for the period 
for which he has not worked, there could be no question of any deduc- 
tion from his wages for the said period and these provisions would be 
meaningless. The question’ of deduction from wages can only arise 
when wages are payable and there can be no. question of any deduction 
from wages which are not due and payable. Notwithstanding ‘the deft- 
nition of wages given in-The Payment of Wages, Act the Legislature has 
thought it fit and necessary to introduce the said Sections 7 and 9 in. the ` 
Act. The power or authority to make any “deduction from the wages of 
an employee is conferred under these sections and not by the definition 
" given in section 2 (6) of the Act. The Payment of Wages Act has no 
-application in the instant ease. The Shops and- Establishments Act which. 
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applies in the instant case contains no provisions similar to the provisions 
contained in'sections 7 and .9 of the Payment of Wages Act authorising 
` and empowering the employer to make any deduction from the wages 
of the employee for absence from duty. 


26. It has to be noted that the language used in sections 7 and 9 
of the Act speaks of deduction from wages. In the notices or orders in 
question the language used is also deduction ‘from salary. As it cannot 
be said that the employees have not earned their wages or salary for 
their refusal or failure to do the ‘work during the period they indulged 
in mass demonstration, the notices or orders in substance and in effect 
direct deductfon from salary payable to the employees. Unléss the emplo- 
yer is empowered or authorised by any Act or under the terms and con- 
ditions of the employment to ‘deduct any part of the salary from .tbe salary 
payable to the employees, any such deduction will be unauthorised and 
in excess of the power of the employer and will therefore be illegal. 
Under the conditions of service contained in the two Awards and the 
Settlement there is no provision authorising the Bank to deduct any part 
of the salary on a pro-rata: basis for failure or refusal on the part of the 

. employees to carry on their work during any part of the working hours 
after.the employees have attended office and joined their duties. The 
Settlement, to my mind, indicates that provision has been made for this 
kind of conduct on the part of the employees, should any occasion so 
arise. Under the Settlement this kind of conduct'on the part of the 
employees is considered to be misconduct and relevant provisions: have 
been made for dealing with acts of misconduct of the employees. The 
specific provisions in the Settlement relating to such conduct on the part 

` of the employees also go to show that the Bank cannot be said to enjoy 
the .power of such deduction by: any necessary implication. Para 19 5 of 
the Settlement which. defines gross Misconduct interalia provides-*19.5 

By the expression Gross. misconduct shal} be meant any of the following 
acts.and omissions on the part of'an employee : i 

(a) ee eve ; eee ? oes 
= (b) uU e za ; ss 
(e) sa ‘ 

(d). Wilful daka aé or attempt jo. cause damage to the property of 

the Bank or any-of-its customers ; 
(e) : Wilful insubordination or disobedience of any lawful and reaso- 

- nable order of the. management or» of a jRUDeHoE 5 l 

HAJ nous oxy we 
: (g) Wilful slowing down in NN of work ; ` 
(b PE US 

(i) < E NM - 

G) - Doing any dct prejudicial to the interest of the Bank or gross 


L 
ste 
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negligence or negligence involving or likely to involve the Bank in serious 
‘loss. i , | ' : 

(k) 
() Egi 

(m) š . 3, | : 

Para 19.7 which defines *minor misconduct' interalia provides-'*19.7- By 
the expression *Minor misconduct? shall be ineant any of the following 
acts and omissions on the part of an employee ; | 

(a) Absence without leave or’ overstaying sanctioned leave without 
sufficient grounds ; ` 3 

(b) Unpunctual or irregular attendance ; 

(c) Neglect of work, negligence in performiag duties ; 

(d) Breach of any rule of business of the Bank or instruction for the 
running of any department ; 


OM MEE ME E i 
O a ue > 
(g) es E ss $us 


`(h) Holding or attempting to, hold or attending any meeting on the 
premises of the Bank without the previous permission of the Management 
or except in accordance with the provisions of any Rule or.Law for the 
time being in force ; ] 

(i) 
Q . : 

. (k) ve da . 
Failure or refusal to carry on with the work during working hours may con- , 
stitute neglect of work and may also in appropriate cases constitute an act 
prejudicial to the interest of the Bank or gross negligence or negligence inv- 
olving or likely to involve the Bank in serious loss. Depending on the facts 
and circumstances, an act of refusal or failure on the part of employees to 
carry on with their work during working hours by .holding mass demonst- 
rations during working hours instead of engaging themselves in their work 
may constitute ‘gross’ or ‘minor’ misconduct and suitable disciplinary 
action may be taken against employees concerned im accordance with the 
provisions contained in the Settlement. Such an act on the part of 
the employee, though it may constitute misconduct and may be 
dealt with accordingly does not authorise or empower the Bank 
to-deduct any part of their salary. To enable. the Bank to make 
any deduction from the salary of the employees the Bank must have that 
power either on the basis of the terms of employment or under anyi law. 
By any neglect of work during working hours, whether by the failure or 
refusal to carry on with the work during the fixed hours it cannot be 
said that the employee does not earn his salary for the period during 
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E he lias not 80 worked. Asi in the instant: case viéltliee the contract 
of employment nor, any other law authorises the _Bank to deduct any part 
of the salary from the salary. payable to the employee on the ground of 
the employee’s failure or . refusal todo the work during the said period, 
the notices or orders directing deduction on a pro-rata basis from the 
salary payable to the: employees must be held to be without any lawful 
authority and in excess of the powers enjoyed by the Bank. 


27. Though the notices or orders directing deduction of pay on 
'à pro- -Tata- basis for failure or.refusal on the part. of the. employees to 
carry on with their work during some périod of the fiixed hours may 
not belawful being in excess of the Bank's power and authority, to 
my mind, the'notices or-orders directing deduction of a day's pay from 
the salary of the employees who absented themselves and did not 
report for duty on the 30th of June, the day of half yearly closing of 
the Bank; stands on'a different footing. ` On this day some of the emp- 
loyees did not attend ` office without obtaining any leave on the ground 
that on the basis of the practice prevailing in the Bank they were not 
required- to attend office as they were not connected with the work of 
‘the closing of accounts. This is, therefore, a case of absence for a whole 
day and this case is not concerned. with the question of any pro-rata 
deductiori from the salary for failure or refusal to carry on with the 
work during” sometiine of the-fixed hours of duty. ‘Unauthorised’ absence 
from office for a day necessarily amounts to leave without sanction Or 
authority.. To authorise or to enable the Bank to make any deduction 
from the salary for absence of the employees on the 30th of June, 1975, 
tlie-absence has to be “unauthorised and the Bank must have necessary 
authority under the conditions of service or any other statuteto make the 
necessary deduction. I have no- doubt in the facts and circumstances of 
“the instant case that the absence of the employees on the 30th of June on 
‘the pleg of the practice set up by them is Clearly unauthorised and without 
‘any justification. The case - -of the employees of the practice prevailing 
in the Bank requiting the employees connected with the closing of the 
work to attend and permitting other employees to enjoy a holiday is clea- 
‘rly untenable. ‘According to petitioners this practice has been prevailing 
"in the Bank for over 2 years. This practice must, therefore, have been 
in ‘vogue and force at the time when the Settlement was arrived at. 
Para 14.9 of the Settlement provides :- 
.: "Any days declared as holidays under the Negotiable Instruments 
. Act, 1881 for half yearly, and yearly closing of accounts, shall be 
deemed to be normal working days for all workmen employed in all 
Banks.” 


.28. : This GANG provision i in, the Settierhent. clearly idit 
-that 30th of June would be deemed to be a normal working day for all 


t 


b 


` 
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workmen employed’ in all Banks: As:employees in certain Banks must - 
have claimed that it Was not necessary for alt employées to attend on the .. 
half yearly and yearly closing days and might: have set up a kind of 
practice prevailing in any Bank and as-the Banks must have ‘insisted that all 
employees should attend on thése two dates this provision in the Settle- 
ment must havé been incorporated to put ah end to any kind of practice 
that might have prevailed. in- any particular, Bank with regard to -atten- 
“dance of all the employees of the Bank, on these. two days.. It has also ] 
to be noted that the Settlement itself contains special provisions for some . 
Banks in Chapter 2l'and in Para 21.6 of the Settlement some special 
provisions for Bank of India have been made ; but no special provision 
preserving or. maintaining such practice, if there was any of the Bank 
requiring only the: employees connectéd with the closing of accounts to. 
attend on these two days of closing of accounts and exempting the other 
employees from attending office on these two days has been made. The 
said Settlement is binding on the parties. In view of the specific provi- 
sion-made in Para 14.9 of the Seitlement expressly stating that any days 
declared as holidays under.the Negotiable Instrüment Act for balf yearly : 
and yearly closing of accounts shall be, deemed to be normal working 


daysfor all workmen employed in all Banks, no reliance can be placed- ` 


on the case of the employees who absented themselves’ on the 30th of 
June on the plea of such practice and the -said case must be rejected. It 
has to be further noted that before the 30th of June the Bank, had been 
issuing a notice every year to the effect that the said day would be con- 
sidered to be normal working day for all employees and all employees . 
would be required to attend. 1t does not appear that any protests were 
| made-with regard to the issuing. of .such notices, by the Bank by, raising 
the plea of the prevailing practice. The fact that. notwithstanding the 
previsions contained in the Settlement and the notices issued by the Bank 
some employees had not attended on these days of closing of accounts . 
and had been paid their salary in the past does not. either. establish the 
practice or justify the claim and conduct of the petitioners. In view of 
the specific provision in the Settlement which is binding on the petitioners 
the absence of the employees who absented themselves on the 30th of . 
June without any application for leave must necessarily be held to be 

unauthorised and unjustified. : j 


^' ' 99; The conditions of service; to my mind, postulate that in case 
of such unauthorised absence the Bank will be justified in deducting the 
salary of the employee for the day of such unauthorised absence. Chapter 
XII of the Settlement deals with various kinds of leave available to an 
employee of the Bank and makes provisions for necessary rules relating 
‘to such leave. Para 13.7 contained in the said Chapter, inter alia, pre- 
vides : “An employee who overstays his leave (except under circumstances 


i ` 
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ance baséd on pay; that . is, basic." pay, officiating and ‘special allowances 
if any, la$t' dtawn) for the period he overstays and bball further render 


` 
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absence on the 30th of June, the principles of natural justice hays 
been followed. 


32 Requirements of natural justice depend on the facts and 
circumstances of a particular case and must necessarily vary from case 
to case. The main purpose and object of applying the principles of 
natural justice is to give the person affected an opportunity of having 
his say in the matter before any decision or action js taken, Whether . 
such opportunity had been given or not will necessarily depend on the 
facts and circumstances of each particular case. Conditions of service 
require that for any absence from duty for. a day the employee has to 
apply for leave. The said conditions further require the employee to 
offer satisfactory explanation for such absence from duty in, certain cases, 
It is, therefore, for the employee, concerned to make the necessary appli- 
cation for leave or,to offer satisfactory explanation for his absence so 
that ihe absence may not be considered to be unauthorised. This oppor- 
tunity is contemplated and afforded by the conditions of service themse- 
Ives. Inthe absence of any application from any employee for leave 
and / or any satisfactory explanation for his absence, the absence becomes 
uaauthorised and the Bank ‘in consequence of such unauthorised absence 
„becomes empowered to deduct the pay If, the Bank fails to consider 
such application for leave Properly there will undoubtedly bea violation 
„Of the principles of natural justice. The words used in the notice or ordér 
dated the 3rd of July, 1975 in relation to deduction of salary for absence 
from duty on the 30th of June, the half-yearly closing, day of the Bank, 
may not be happy and may appear tọ lend some support to. the, contention 
of Mr. Chatterjee that there has been a violation of the principles of 
- natural justice in the matter of such deduction. If any employee had 
made an application for. leave whether before or after the 30th of June 
and the Bank had refused to consider such application on its merits and 
had proceeded to make the deduction of the day's pay, I would, have no 
-hesitation in coming to the conclusion that there had been a violation of 
the principles of natural justice. That. is, however not the position 
in the instant case. Inspite of the opportunity that the petitioners 
-enjoy under: the conditions of service for applying for leave . by 
-offering satisfactory explanation for -the absence on the 30th of 
June 1975, no application had been made by the petitioners and 
no explanation ‘had been offered for. their absence. The stand taken 
by the petitioners in this petition is that they are not required to 
attend on the 30th of June and 30th June is a holiday for them because of 
the ‘practice, which they allege, prevails in the Bank. I have already 
held that this stand of the petitioners is unjustified -and untenable. 
As under the conditions of service there was opportunity for the peti-. 
tioners to offer their explanation for thé unauthorised’ absence and as 


$ 
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it is undoubtedly their duty to —€—À for leave by aising. necessary 
explanation’ for the absence, I am‘of the opinion. that in ;the facts and 

circumstances of this case there has been ‘no. violation of the princi- 

ples'of natüral justice in directing or .ordering ‘deduction of. the pay 

"and allowance. for the 30th of June, 1975 from the pay and allowance 

payable, to the petitioners. The petitioners who bave not availed them- 

selves of the opportunity under the conditions of service of applying 

"for leavé and of offering satisfactory explanation: for the unauthorised 

“absence on the 30th of June cannot have. any legitimate. grievance 

about the violation of the principles of natural -justice particularly in 

"view of the'stand taken by them. On behalf of the Bank it was stated 

before me that notwithstanding the said order or notice, applications 

for leave even subsequent to the 30th of June forthe absence on the 

30th of June had been received -by the Bank: from some employees 

‘and had been considered by the Bank and had in fact many cases been 

"allowed by the Bank, judging each application ‘on its merits. I am 

therefore, of the opinion that there has been no violation of the prin- 

ciples of natural justice in passing the order for deduction from the 

salary of the petitioners for their unauthorised absence on, the 30th 

of June, 1975. The fact ‘that ‘the salary, for the month of June had 

been paid by the Bank without any, deduction, to my mind, does not 

make any difference ' and does vot debar thé Bank from deducting the 

said amount in the subsequent month. For administrative reasons it is 

not possible to make the deduction’ from the salary for the month of 
june in the month to June. If the rigat to deduct is established, there is 
mo bar to the exercise of that right in the subsequent month. There is no 

question of waiver of the right or of any destruction of the right. The judge- 
«nent of Sabyasachi Mukherjee, J. delivered on 13.11.75 in Matter No. 798 ` 

: of 1973 (Sukumar Bandopadhyaya & Ors, v. State of West , Bengal & 
- Ors.) to my mind, lends Support to this view. 


.33. The contention of Mr. Chiatterjee that the orders in question 
are malafide, does not impress me and iam unable to accept the same. 
.The facts and circumstances. of this „case clearly go to’ establish that the 
Bank passed the said orders bonafide i in seeking to preserve and maintain 
discipline in the larger interest of the Bank. The Bank does not employ its 

: employees for: : carrying. on trade union activities.: -Persons are normally 
employed for doing their duties under the contract of employment, though 
the employees may undoubtedly have the power to carry on legitimate trade 

. anion activities. In the view that I have. ‘taken it does not become 
,mecessary for me to decide the question whether the mass demonstra- 
, tions carried on by the ‘employees could be said to constitute legitimate 

, trade union activity on the part of the employees of the Bank. The 
fact that the orders passed by the Bank directing pro-rata deduction 
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Me 


. from their salary for the period of. demonstration were beyond the 


power and authority of the Bank does -not go, to show that the said 

orders’ are malafide and were passed “for curbing the trade. union .act- 

ivities of. the employces. ‘The employees have. to. bear in mind that 

they are employed essentially for tbe purpose of serving 'the Bank and 
not for earrying on trade union activities, though - they may be entit- 

led to carry on legitimate trade uhion activities for promoting the 

welfare of the employees. The submission of Mr. Roy: Chowdhury 

that unless the orders directing pro-rata deduction for mass demon- 
stration are held. to be valid and lawful and upheld by the Court, 

enforcement of discipline and proper functioning of the Bank will be 
in jeopardy, does not appeal to me. As Lhave earlier noted the Sett- 
lement clearly makes necessary provisions for . taking appropriate 
action against an employee. if any occasion arises, and empowers and 
authorises the Bank to take necessary ‘action- for proper enforcement 
of discipline and for smooth. functioning of the Bank, , But for “this 
purpose or for any other purpose the Bank cannot use and exercise: 
powers, which the Bank does not, possess. Any arbitrary. exercise of 
power not possessed by the Bank even for the bake ‘of painteining 
ciscipline, cannot: be held to be valid. 

34. “The only other question ‘that remains, to be "€ 
whether the writ petition is competent and the Court ‘can interfere with 
the said orders of the Bank in this jurisdiction. Though for the purpose 
of the Income-Tax Act and Income-Tax assessment the Bank may be 
considered to be a company, the Bank after nationalisation is clearly 
not a company to which a writ: will not be directed to issue. After nati- 
onalisation the Bank clearly becomes a national undertaking’ and a 
statutory body. The two Awards and the Settlement may or may, not 
have the force of statutory rules and regulations. A statutory. ' body, 
however, must act within the four corners of its authority. A statu- 
tory body cannot actin excess of its powers and if any- statutory body 
acts in excess of its powers, the statutory body will be exceeding its 
jurisdiction and will be acting without jurisdiction. Any act doné by any 
statutory authority beyond. its powers and authority and in excess of 
its jurisdiction or done in violation of the' principles of natural justice 
"where such principles are applicable. can be properly questioned in a. 


writ „proceeding. : To my mind, this proposition cannot be disputed. 


“35. In the instant case .the notices or orders directing deductión 
from salary on a pro-rata’ basis for absence from work on the dates 
mentioned in the said two notices or orders due to ' participation in mass 
demonstrations are not merely in contravention of the terms of: empl-. 
oyment but are clearly beyond the authority and competence of the 
Bank. In passing . the said orders the statutory body has acted without 


any authority and in “excess of its poner and meon: The said 
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orders are, therefore, liable. to, ‘be interfered with in this . Besan, 
so far as the order or ‘notice "directing deduction from salary for absence. 
on the 30th of June «the statutory authority, is empowered to pass the: 
said’ order of notice and ir the ‘issuing òf the said order there bas 
been nó violation of the principles: of natural justice. ‘ 
36. The petition, therefore, succeeds in part. The notice or order 
dated 25.6.75 directing pro- -räta deduction cannot be given any effect 
and the respondents - ‘are hereby directed to forbear from giving any 
‘effect to the said „order. Similaily, the order or direction contained, 
in the notice or ‘order dated 3rd July, 1975. directing pro-rata deduc- 
tion of salary: for absence from: work ‘due to mass demonstration. on 
Ist and. ‘2nd Jüly, 1975 is illegal and unauthorised and cannot be ope- 
rative; The Bank is hereby’. . directed .not^ to give any effect to that 
part, of the order contained in ithe’ notice Or order: dated 3rd July, 1975. 
Accordingly, appropriate writs are directed | to issue and the rule to this 
extent is made absolute.’ The ‘other part directing ‘deduction from sala-. 
ry ‘for absence’ on the.30th of June; 1975 contained in the said notice 
or order dated .3rd July, 1975 is valid and the Bank may proceed to. 
impleruent thé- same. and the rule to:that extent is discharged. Al- 
intérim - orders will “stand vacated. _ There a be no order as to costs. 
A. s. G. : dn, 
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State of West Bengal la wt Oe a> cade dh Appellant 
- Versus |. 
Prakash Chandra Dey & Anr. es 4. Respondents* 


: Code of Criminal Procedure (Act 5 of 18931, Sec. die Order of 
f acquittal passed in Sessions trial ini: Origiial Side, High Court.—Period of 
Limitation —Whether Article 117 in Limitation Act (1963) appllies—Section 
302/34, Acquittal— Whéther thereafter a person can be-conviced under Secs 
tion 302 — Estoppel — —Applicability— Whether the -second trial is‘a new trial 
as contemplated under section 408.. Crimisal Procedure Code. 
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Article 117 of the Schedule to the Limitation Act 1963 does not apply to the pre: 
sent case. No other Aiticle of the 1963 Limitation Act also applies. It may be that after 
the abolition of the sessions trial in High Court, the necessity for making any specific 
provision for acquittalin sessions cases of the Original Side of the High Court 
disappeared and consequently the Legislature might have overlooked the contengency 
of a limitted number of cases emerging on account of continuation of some trials for 
various reasons. Be that ag it may, the present appeal is not barred by limitation 
inasmuch as there is no, specific period of limitation in:the 1963 Act governing cases 
like the present one. . 2 

It is contended that inasmuch as sec. 34, unlike section 149 rc, does not consti- 
tute any substantive offence, acquittal from a charge under sec. ' 302/34 necessarily cx- 
Onetates a- persen from a charge under section 302. This plea in that form is not 
sustainable. Under section 34 the incriminating act must be in furtherance of common 
intention.. But sbaring the common intention is quite different from simultaneous 
existance of the same and identical intention in several persons. The said contention 
ean be nagatived by stating that not sharing the common intention to kill does not 
necessarily ` imply not having intention to kill.. Therefore, it will not be correct to 
contend that if a'charge under sec. 302 read with sec. 34 fails, a.person cannot be 
convicted: of section 302 I P.C. i 

It bas been further argued that an order under sec. 308 CPC! for 
a retrial on the charge of sec. 302 : was illegal because acquittal under section 
302/34 inyolved acquittal under sec 302. But the retrial is not a new trial as con- 
templated by sec: 403. An order of acquittal on “a charge of sec, 302/34 LP.C,, docs 
not give the accused any protection under section 403, namely, of not „peling liable to 
be retired for the offence ander sec. 302 or 326, I P.C. 

Having regard to the provisions of section, 305 and 308 I.P.C. when there has 
been a discharge of the jury by dint of the Judge disagreeing with the majority verdict 
and the accused are retried by. another jury in terms of sec. 308, the second trial in such 
a case is a continuation of the first trial and there is ao retrial within the meaning of 
section 403 of the Cr. P. Code. 

Estoppe! does not prevent the trial of any offence as does Antre Fois Acquit but 
only it precludes evidence being led to prove the fact-in-issue as regards which evidence 
has already been led and a specific finding at an earlier criminal, trial before a court 
of competent jurisdiction had been arrived at. 

In the instant case, the verdict of the jury cannot be said to be unreasonable 
and there is no compelling reason to interfere with the order complained of in appeal. 
The defence should be given the benefit of doubt. Accordingly the appea) fails. 
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J. N. Chowdhury and Satyen De . - E M eee for. the ‘State 
Narayan ‘Ranjan Mukherjee ... > ` is ...for the Accused No. 1. ` 
Biren Mitra and Biplab - Mitra... i i for the Accused No. 2. 


_ The judgment of the. Court was as follows : 


Basu, J.: This is an appeal under section 411 (A) of the Code : 
of Criminal Procedure filed by the State against an order of acquittal 
dated the 15th of January, 1973 ‘passed by -N.C. Mukherjee, J. in the . 
Sessions Trial of the Original Side of the High Court acquitting accused’ 
Prokash Chandra Dey ‘and Rabindra Nath Dey of the charges under 
sections 302 and 326 respectively of, the Indian Penal Code. > 


2. The prosecution case is that one Dipak | Sarkar since deceased 
was an active Congressman and along with others were members of a club 
known as.‘Taruner Ahaban' situated at 23, Bidhan, Sarani near the crossing 
of Kailash Bose Street and Bidhan Sarani and near the Srimani Market. 
Theré was a saloon named ‘Saloon de Style’- adjacent to the. club and 
within the said premises No. 23, Bidhan Sarani.. Dipak and others mem- ' 
bers of the club were active supporters of the local Congress candidates 
in the General Election held on the 19th February 1967. Accused Prokash 
and Rabi who are’ brothers, resided at 5, Kailash Bose Street and were 
supporters of Communist Party of India (Marxist) and worked fer can- 
didates set up by the left'parties for the said election. There was political 
rivalry between Dipak and other Congresites on the one hand and accused 
Prokash, Rabi and others on the other. In course of the General 
Election the Congress office at Kailash Bose Street was attacked and 
ransacked, by rival political parties on 19.2.67. When the election 
results were out on the 23rd. of February, 1967 it was found that promi- ' 
nent, Congress candidates like Sri Prafulla. Chandra, Sen and Atul Chandra. 
Ghose were defeated. The club 'Taruner. .Ahaban* was attacked with: . 
bombs and crakers and the same was closed, The keys of the club room 
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. were T kept with Dipak, - It is the edabi case that the club 
was to be re-opened on the 26th of © April, ‘1967. 
On the 26th of . February, 1967, Dipak came to the. "Saloon de 
Style" and had his shave where Arun Bhattacharya (PW.3) and Samir 
Roy (PW.4), two other members of the club also happened to be ‘present. 
-As Dipak came out of the saloon at about 9 A.M he was suddenly surro- 
unded, and assaulted" i in front of the club and the saloon by accused Prokash 
‘and Rabi along-with Monotosh Gupta, Ajit Das alias Bhoda and Babu 
Sriman | In course of the incident Prokash, stabbed Dipak with a dagger 
on his abdomen .and Rabi' stabbed on the back of his chest, On hearing 
a row Samir and Arun pushed the swing door of the saloon and saw the 
incident from a. distance about 8'to 10. feet. The prosecution case is 
. further that on being stabbed Dipak sat ‘down on the footpath with his 
hands. on the abdomen. Accused Prokash and Rabi along with 
others "immediately Jana long  Kailash.Bose Street, Samir and 
Arun gave them chase ard then returned and took Dipak ina taxi to 
Medical College Hospital where he was admitted’ at about 9-15 A.M. 


e Dipak was operated at the hospital -but. died at about 1-15 PM. on the 


' same.day. Apart from Samir and: 'Arun one Priya Rarjan Saha (PW.7), 
a local youth who was. passing: in a motor cycle also saw major part of 
the incidents. .Mitualal' Shaw, a local vendor of eggs and. potato who 
sold his ware in the, nearby footpath saw parts of the incident when he 
went'to the sweet-meat, shop of one Habu at the junction of Bidhan 
‘Sarani and Kailash Bose Street. “He found accused Prokash thrugting a 
knife into the abdomen of Dipak and he also saw aceused Rabi standing 
` behind the accused Prokash. After purchasing 'kocburi' and ‘Zilapi’ he 
came away. One.Kartick. Chandra Barui, (PW. 6), who was also a local 
vendor selling eggs near the- crossing of Tarak Paramanick Road and 
Bidhan Sarani also saw parts of the, incident. He also saw Prokash: pier- 
cing a dagger into. the abdomen „of; Dipak ,and Rabi striking with a 
dagger on the back of Dipak.. On receipt of news about disturbance 
Kanai Dutt, S.l, of Jorasanko P.S. and some officers from Amberst Street 
P.S. arrived at the place of occurrance and went to the. Medical College 
Hospital. The investigation was taken-up by S.I. Kani Dutt who 

` recorded- the statément of five eye witnesses and some ‘other persons. 
According. to the prosecution ‘the residence’ of the accused:was searched 
on the same day but. théy were found . absent. . Accused -Prokash was 
employed; as a Class: Four Staff in the Diocession Girls School and 
Rabi was an employee ina workshop, but both were found absent from 
their respective ‘place. of work. . Later on. Prokash was arrested on 
21.1067 at about 10-30 P.M. near.the Curzon. Park and accused Rabi 

was arrested on 24.10.67. at Siliguri ` i os 

E 3. It sppeare that. after ‘committal proceedings five persons 


y 
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namely, 'Prokasb Chandra Dey, Rabindranath Dey, Monotosh Gupta 
Ajit Das alas Bhoda and Babu Srimani were committed to Sessions’ 
of this Court and all of them were tried under charges under sect- 
ion 302/34 IPC for committing murder of Dipak Sarkar on the 26th 
February, 1967. After the trial the: jury, however returned umanimo- 
us verdict of not guilty in respect of the accused ob, the charge under 
section 3602/34 IPC wa also for lesser offences read with section’ 
34. K. J. Sen: Gupta,’ acquitted all ‘the accused persons of the 
charges ‘read’ with ae ,34 IPC. The Jury, however, returned 2 
. divided ^ verdict of 5 :4 -in respect of the accused Prokash under 
section 302 and ‘in respect of accused Rabi under section 326 IPC 
respectively. The’ léarned Judge then ordered retrial of accused Prokasb 
and Rabi under sections 302 ‘and 326 respectively and discharged the 
Jc y. i 

4. Thereafter, the said two accused persons Prokash' and Rabi 
were put on trial again with the help of a special Jury Ón. the 15th of 
January, 1973. 44 witnesses were examined „including five eye witne- 
sses. The Jury found Prokash not guilty on ana divided verdict of 
8: | under section 302 IPC and also unanimously found him not 
guilty under CD 304, Part I, Part Ii and 326 IPC. Bya divided: 
. Verdict. of 8 : “the Jury also. found ‘accused Rabi not* guilty under 
section ipd and unanimously found him not guilty under section 


324 IPC, Accepting the verdict of the Jury, Mukherjee; J. acquitted the. 


accused and released: them forthwith.’ The present appeal is directed 


against the said order. ts 


5.. Before entering into the merits it is necessary to dispose’ ‘of 


some ‘points of law which were raised on behalf of the respondents and 
which, according tó the respondents, go to the root of the matter. 

6. The first of such points relates to limitation. It is urged that 
the petitions of appeal: and for leave to appeal were filed on the 14th 
of May, 1973. That was ‘more than three months after the order was 
passed by N.C. Mukherjee, J.' on the 15th of January, 1973, ‘acquitting 
the accused. On 17.1.73 application was made for a certified copy and 
requisition was given on 3.1 73. Stamps, however, were furnished on. 
16.2.73 and the copy was ready for delivery on 5.3.73. ‘It was -actually 
taken delivery on 63.73. In the circumstances Mr. Mitra urged that 
the appéal ‘was barred by limitation. He admitted that there was no 
specific article ‘in the: new Limitation Act of 1963 governing the case 
of an appeal from the judgment passed by the High -Court Sessions 
in the Original’ Side. According to him, Article 117 which provides 
thirty days from the date of the decree and order for an appeal from 
a decree and order from any High Court to the same Court would 
govern this: case. It may be noted that Article 157 of the. Old Code 
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Limitation Act governed | ‘the cases of appeal fon acquittal, including 
cases like the present one, the period .of limitation being 90 days. 
‘According . to Mr. Mitra, no residuary aiticle was necessary in view ‘of 
the specific provisions made in Article 117. He submitted that this 
article which replaces the old article 151 is applicable to the case, 

He ‘thought that like Article 151 Article 117 was’ comprehensive and. 
applied to all appeals to High Court, both civil and criminal. . Acco- 

ding to him Articles 114 and 115 covered all criminal mafters from 
“subordinate courts. Article 116 dealt with appeals in civil cases ' but 
Article 117 applied to both civil and criminal matters as did Article 
151 although .the same is not.an.exact reproduction of Article 151. Ín 
his view insertion of a special clause (c) to Article 116 would be more 
appropriate if the provisions of Article 117 were intended ‘to apply 
only | to civil matters. Mr. Mitra cited a ‘case (1) Rabimdranath 
Chakraborty ‘vy. The Union of India, reported in 1976 (1) CLJ 667 
wherein an appeal under clause. 15 of the Letters Patent it was 
, held that ‘as rules were "framed .by the High Court under Clause 
‘37 of the Letters Patent the same will apply to Article 117 of the 
Limitation | Act but that decision flowed from Section 29(2) of the 
Limitation ‘Act, 1963, according” to which, where special law prescribe 
any period . of limitation in an appeal the. same shall, apply to the 
‘exclusion of. the : period of limitation. prescribed by the , Limitation 
Act. Admittedly there are no rules framed. by the High Court governing 
the present case. Mr, Mitra also pleaded that the word ‘decree and order’ 

should be interpreted to include ‘judgment and orders’ passed in criminal 
cases as well. He cautioned that itis not permissible in interpretting a 
statute to ‘travel beyond the same’ and-go to other acts’ for the purpose. 

He cited the , case of (2) Jay ‘Narain Ram "Kisen v. Motiram Gangaram, 

reported in AIR 1949 Nagpur 34 in-this connection. He also referred to 
(3) Duraivelu v. Corporation of Madras, reported in AIR. 1935 Madras 
‘603 which points out that it is fallacious to take. a word bearing a 
peculiar meaning in: a particular. act to clothe that word with the same 
meaning that was found in a different’ context -in a different act. By 
referring to the case of (4) State of Bombay v. The United Motors Limi- 
ted, reported in AIR 1953 SC-252 Mr. Mitra urged that when: two inter- 
pretations are possible that which fits in with the description which the 
legislature has chosen to apply to: it should-be adopted. Mr. Mitra also 
'-submittéd that the. rule of harmonious construction should be adopted 
and the Court should adopt that-interpretation which will ensure . working 
of the statute and discard that which will stultify it. He referred to the 
case of (5) Daoti v. U. P. Mullick; reported in AIR 1958 Patna 240 in this 
connection. Anticipating an argument on behalf of the appellant Mr. 
Mitra further submitted that even if it is assumed that there isa gap 
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in the Act, -it is Hot the function of the court to fill up the same. The 
function of the Court is to interpret and not to legislate’ and the Court 
cannot fill up the gap under the guise of interpretation. He referred to 
the case of (6) I. T, Commissioner v. Saujchar Saha, reported in | AIR 1955 
Patna 103 in this connection. . - 

7. To appreciate the’ ‘ scope” of, the Geant and to view 
the “matter in proper perspective it is necessary to note that when 
Article 151 of the Act of 1908 came into existence there was no . 
provision for appeal from the High Court Session. Therefore, Article . 
151 of the Limitation Act; 1908 did not and could not cover such a case. 
At that time there was no appeal from ` conviction of the High Court 
exercising original „criminal jurisdiction. In clauses 25 and 26 of the 
Letters Patent there. could only bea restricted review provided a certi- 
ficate was granted by the Advocate General on a point of law. Section 
411(A) was introduced in the. Criminal Procedure Code by Act 26 
of 1943. The existing Limitation Act was also amended correspondingly by 
incorporating the word ‘order’ by a High Court in.the exercise of its ` 
original criminal jurisdiction by section 8 of Act 26 of 43. Article 157 which 
,was the residuary article providing for three months from the dàte of the 
order appealed. from an order of acquittal in the Code of ‘Criminal 
Procedure 1898 was not amended as it covered ‘all contigencies including 
one contemplated by S. 411A except death sentences. Under the new. 
Criminal Procedure Code the ordinary original criminal jurisdiction. ‘of 
the High Court has been abolished thus obviating the necessity for any 
' provision in the Limitation Act regarding acquittal from the judgment 
passed by the Original Side of the High Court asin the present case. 
Section 374 combines some of the provisions of Sections 408, 411 aud 
411(c). It makes provision for direct appeal to the Supreme Court from 
conviction on trial held by a High Court within the extraordinary origi- 
nal criminal jurisdiction. It appears that the legislature apparently 
failed to take note of a very- limited number of cases like the present one 
which arise for miscellaneous reasons asa hang over of previous trials 
by way, of continuation. . 

$. Mr. Chowdhury appearing on behalf of the State argued that 
‘Article 117 in the second division of the present Limitation Act of .1963 
cannot apply to Criminal Procedure Code. Articles 114 and 115, he 
points out, only deal ‘with appeals, connected. with criminal : matters. 
(Article 116 and 117 then follow and they apparently relate to civil matters.) 
There is no specific mention in Article 117 to any section of the Criminal 
Procedure Code of the Code itself. Moreover even Article 151 .which 
‘has been replaced ‘by Article; 117 did not apply to Criminal Procedure 
Code. Article 151 also refers to decree or order. Article 117 .also 
does so. ‘There is no apparent Za in language in that respect 
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and therefore when 151. never applied to criminal matters there is no, 
Teason to suppose that Article 117 ‘could do 80. 


£9. It may be noted that in, the. earlier Act the schedules on the 
Limitation -Act were more or less on . the basis of time such a8, 20 days, 
30 days and so on but. the scheme ‘of the new schedules seem to be based 
on suits, ‘appeals and applications. contained in the Ist, 2nd and 3rd. 
Divisions respectively. So far as suits are concerned Article 113 is the 
residuary one which applies to any suit for which no period ‘of limitation 
15 ‘provided elsewhere in the schedule. Similarly in the 3rd division 
there is: Article 137 which is the residuary article applying to any appli- 
cation for which no ` period of limitation | is provided elsewhere in that 
division, “But there 18° no such residuaiy article to be found in the 
‘second division’ which. relate to- appeals, There is also nothing like the 
“old ártiolé 157: In the absencé of Gompe!ling reasons the Court, there- 


fóre, is not inclined ito infer that article ie may be applied ina a residuary 
sense. : : : 


10. Although the . statements of objects and reasons have to be 
excluded | from: consideration in “construing an Act of the legislature, as 
unlike preamble’, pleadings they form no part of the ‘Act itself [See (7) 
“Central Bank of India v. The “Warkman reported i in AIR 1960 SC 12). 
But. the same.could be referred to for the limited’ ‘purpose of ascertain- 
„ing, the, conditions prevailing at the time which ' actuated _the ;sponsors 
of the bill to introduce the same. See (8) ‘State of West Bengal’ v. Subodh 
Gopal, reported i in AIR 1954 SC 104; (9) M. K Banganathan v. Govern- 
. ment of Madras, reported in 1955 SC 604 ; (10) Commissioner of Income 
Tax v. S. Debi reported | in AIR 1957 SC 832) It would seem from the 
objects | and reasons they need, not be- quoted with regard to Article 151, 
., What weighed with the sponsors, of the bill was to replace the same by 
Article 117 and similarly | to replace. 157 by. 114 with some additions. 


- 11. Again it appears the phrase ‘decree. or order’. have never been 
used together in criminal cases: In the case of (ll) Mahabir Singh v. 
`: Emperor, reported in 48 CWN :1M, a Full Bench of the Calcutta High 
Court on considering the meaning of the word ‘Order’ (along with ‘finding’ 

_and'‘sentence’) held that it is clearly a.command or direction by a court 
that something shall be done, discontinued -or suif:red. Conviction and 
acquittal. e are something treated as orders but strictly speaking conviction 
and-acquittal are really findings. Therefore, even if ‘order’ 18 read diiju- 
-..uctively | from decree. and order, a8. noted, above, it 18 not the same thing as 
conviction or acquittal which are really findings. To the old Limitation 

* Act the expressions ‘decree or order’ ‘have been used together as in Articles 
M6, 152 and 156. The scheme of replacement i seem to suggest that Article 
ji is to cover ‘appeals , under Letters Patent appeals from Original Side 
to > Appellate Side i in Civil matters. Therefore, Articles 16 and l7 of the 
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new Code seem to replace Articles 151, 152 and 156. In these circumsta- 
nces there is no reason why Article 117 should be read to cover other cases 
including orders of acquittal. Moreover, when acquittal is thought of it 
is usually spoken of as orders of acquittal’. Even Article ll4 uses the 
said expression. Article 117 which is in close proximity of 114 and 1I5,. 
therefore, does not ordinarily lend itself to interpretation that the order 
used therein should mean order of acquittal. 


12. Further, the expression ‘decree or order’ also, reminds the 
Court of the well known principles laying stress on context, namely, the 
rule of Noscitur a Sociis. Where two or more words which are suspectible 
of analogous meanings are coupled together they are to beused in their 
cognate sense. [See (12) M.K. Ranganathan v. The Government of Madras 
reported in 1955 (2) SCR 374 ; 386] Tbe other well known rule of Ejusdem 
Generis, which similarly follows from the former, enjoins ‘that the general 
word which follows particular and specific words of the same nature itself 
takes its meaning from them and is presumed to be restricted to the same 
genus as these words’ (See Maxwell 12th Edition 297). The phrase is 
quoted from (13) R. v. Clenorth, reported in (1864) 4 B & S 1927; in 
other words, the general expression is to ebe read as comprehending only 
things of the same kind as that designated by the preceding expression, 
that is, the word ‘order’ should be of the same kind as designated by the 
expression *decree'. It is not necessary to refer to numerous cases to 
some of which our attention was drawn by Mr. Chowdhury, learned 
Counsel on behalf of the State. Even to go by the definition given in the 
Civil Procedure Code ‘order’ is a formal expression ofa decision of a 
Civil Court which is not a decree, Individually decree itself is a formal 
expression of adjudication in civil suit that conclusively determines the 
rights of the parties with regard to all or any of the matters in controversy ` 
in the suit, Decree therefore, may be looked upon as a special’ form of 
order which seems to be of more general import. As has been noted by 
a Full Bench decision of the Madhya Pradesh (14) [Hazari v. The State 
reported in AIR 1976 MP 82]. Ordinarily the meaning of a word is not 
to be taken in abstract but regard must be had to the setting in which tbe 
word occurs as also to the 'subject matter and object of the enactment. 
Wherein, 14th edition states at page 697 ‘when there is a string of words 
in the act of Parliament and the meaning of one of them is doubtful that 
meaning is giyen to it which it shares with the other, l 


e 13. In the case‘of (15) Soukatava v. Md. Ibrahim (48 CWN 492) 

it was held by a Division Bench of this Court that Article 173 of the ~Li- 
mitation Act does not apply to the case of any application for review of 
an order made by Appellate Officer appointed under the Bengal Agricul- 
tural Debtors Act. It was further held that there being no period of 
limitation prescribed it is left to the discretion of the Appellate Officer 
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himself to, decide whether he would hear the application atthe time it is 
presented: It was specifically held that the term ‘decree or order’ refer to 
decrees’ or orders made under the provisions of Civil Procedure Code. It 
also notes that under certain circumstances absence of a pertod of limita- 
tion may be contemplated. The Court: contemplated that the Advocate Ge- 
neral iu granting certiflcate for review may consider the inordinate delay 
when he is called upon to grant the certificate. In the Special Bench decision 
of (16) Padam Prosad Upadhyay, v. King Emperor, (1929) 33 CWN 1121 the 
contention that Article 162 of the first schedule to the Limitation Act 1908 
applied to. proceeding under clause 26 of the Letters Patent was negatived, 
This was also another case in which this High Court contemplated 
-absence of provisions as.to limitation. In the case of (17) Wazir Chand v. 
The Union of India, reported in 1967 SC 990 it was noticed that Article 
:181.0f the. old-Act of Limitation, was in general terms but that Article 
.was included in the group of articles which fall under the head ‘third 
idivision applications’. As originally enacted all applications contempl- 
ated to be made under Articles 158 to 180' were applications made 
under.the Code of Civil Procedure and there was catena of authorities 
holding that under Article 181 the expression *under the Code of Civil 
"Procedure must be deemed to ke necessarily implicit’, We recognise the 
force of Mr. Chowdhury's contention that inspite of the expressions in 
"Article 181 béing in general-terms they were given.a restricted meaning by 
-reading them in. the context. In the .case of (18) Athani Municipality `v. 
.Labour Court, Hooghly, the Supreme Court held that Article137 of the 
schedule to the Limitation Act 1963 -does not apply to applications under 
section 33C(2) ‘of the Industrial Disputes Act so that no limitation is 
_ prescribed for. such applications. | The Supreme Court noted that the 
preamble which exist in the old Limitation Act of 1908 was omitted in the 
new Act of:1963 but. the omission, does not indicate that there was any 
-intention of the legislature to change the purpose for which the Limitation 
Act has been imposed. Me 


14 The Consideration noted above make it plain that there is no 
escape from the conclusion that Article 117 does not apply to the present 
“case. No other article in the new Limitation Act applies to the same. As 
we have noted earlier after the abolition of the sessions trial the necessity 
for-making any specific provision for acquittal in sessions cases of the Ori- 
ginal Side of the High Court disappeared and consequently the legislature 
might have overlooked the contingency of a limited number of cases 
emerging ori account of continuation of some trials for various reasons, 
We are, therefore, unable to hold that the present appeal is barred by ` 
limitation. . 


*15. Mr. Chowdhury of course suggested that if there was no specific 
Article applicable to the present case the court might think of fixing a 
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reasonable period of limitation. The old period of three months was 
also suggested. We however, consider thé same to be not only unnece- 
ssary but’ also encroaching on the domain of the legislature. The rules 
Of limitation have been regarded by high authorities as foreign to the 
administration of criminal justice: It is only by specific legislation that 
period of limitation can be rendered applicable to criminal proceedings. l 
In this connection we may note similar observations by Mahmood, J.` in 
the case of (19) Queen Empress v. Ajudhin Singh reported ‘in ILR 10 
Allahabad 350 ; (20) The Queen v. Amscroddecn 15 Sutherland Weekly 
Reporter (Criminal) Pages 25. Similarly in the case of (21) Kitiyu and 
others reported in ILR 11 Madras 332 it was observed thata plea of. 
limitation i$ available only in civil suits and cannot be taken to bar 
punishment for an offence. “The case before us is perhaps one not for- 
seen and provided for by the legislature but we may construe a penal 
euactment as it stands". It must of course be noted that the said deci- 
sions were before the Limitation Act of 1908 came into being. In a recent 
‘ease, reported in (22) AIR 1965 . Rajasthan 180, Municipal Council Y. 
Rawatram it was noted that grant of special leave was a condition pre- 
cedent to the presentation of appeal under séction 417(3). The application 
for leave to appeal could be presented within sixty days of the date of 
order of acquittal. It could not be presumed that such application 
would be disposéd of within a period of three ‘months from the date of 
the order of acquittal or within a period of one month from the date 
for presenting application. It was held that the legislature did not think 
it proper to prescribe any separate period of limitation for appeals to 
be presented in. pursuance of the orders of grant of leavé to appeal. 
Legislature might have contemplated that in appeal would be presented 
‘within a reasonable périod from the date of the order. We hold, there- 
fore, there’ is no specific period of limitation in the Limitation Act 1963 
governing the present case and we reject the objection raised by Mr. 
Mitra that the present appeal is barred by limitation. 

16. In view of the aforesaid finding it is not necessary to sepa- 
rately, deal with the petition for condonation , of delay which was filed 
on behalf of the State towards the end of.hearing of the appeal., 

17. Other preliminary objections raised by Mr. Mitra are (i) 
under section 273 Cr. P.C. Gi) Section 403 Cr. P.C. and (iit) on the princi- 
ple of issue estoppel 

18. So far as section 273, Cr. P.C. is concerned the same enables 
the High Court when it appears to it at any.time before the commence- 
Ment of the trial that any charge or any portion thereof is clearly un- 
sustainable to make an entry to that effect. That entry will have the 
effect of staying Proceedings upon, the charge or the portion of the 
charge | asthe casé may be. Mr. Mitra’s argument in substance Was 
that since a charge under. section 302/34 ended in acquittal a charge 
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unde: . section 302 simpliciter ince: ‘on. was clearly unsustainable. Mr. 
Mitra had raised , such an objection before the trial Judge who rejec- 
ted the same. Mr. Mitra’s contention in substance is that inasmuch 
as Section 34, unlike section 149 IPC, does Dot constitute any substa- 
tive, offence, acquittal from a charge of section 302/34 necessary exon- 
erates a person from a charge “under section 302. In our viéw, the plea 
in that form is not sustainable. ` Under section 34 the incriminating act 
must be in furtherance of the common intention. But sharing the com- 
mon intention 18 quite different from simultaneous existence of the same 
and. identical intentions in several persons. Seyerál persons, as the Sup- 
“reme Court held in the case of (23) ` Patidurang Thukis v. The State of 
Hyderabed, reported in ` AIR. 1955 SC 216, can simultaneously attack 
OO& màn. and each can individually... inflicta separate fetal below but each 
- would „only ‘be individually lidble for ‘the injury he caused. None 
would be vicariously convicted in the act of, any others. Mr. Mitra’s 
gonténiion can be negatived ‘shortly by stating that not sharing 
the common intention to kill does ` not necessarily imply not 
taving an intention to kill. The decision such as (24) W. Slaney 
Y. ‘State of ` M. P; reported án AIR 1956 SC 116 establish that 
a ,conyiction ünder section 302 read with section 34 could be altered 
to one | unde; - section. 302.  Théréfore, it will not be correct to con- 
tend that if a charge under secticn 302 fead with section 34 fail' 
person cannot be convicted of section 302 IPC. But, of course, ıt may 
bè conceded in fairness to Mr. Mitra’s cohtention that in the trial be- 
fore, KJ. Sengupta; -J there was an ‘acquittal, under section 302/34 when 
Sengupta, J. discharged the jury and ordered a trial under section 302. 
As will appear, later, the second. trial bas been held by us not to be a 
. wew trial but a continuation of the old one. The said order was not 
; appaled againit and we are not called upon to decide the propriety of 

the sanie in this case. We are, therefore, unable to uphold Mr. 
` Mitra contention, 


(ii) It is well koown “that section 403, Cr. P.C. embodies ín statu- 
tory, from, the English rule of "Autre Fois Acquit. The principle of 
issue estoppel, of course, is different from . the principle of double jeo- 
pardy or Autre Fois Acquit which: will be considered later on. Accor- 
ding .to section 403; Cr:.P.C. a person once tried of an offence after trial 
bya competent court is not liable to be tried again (i) for the same 
offence, , or (ii). on same facts for. any other offence. Mr. Mitra in this 
- eonnection. rightly’ submitted that the “other offence” would include 
minor offences and findings for which a different charge from the one 
made against the accused actually . might have been made under section 
236 or for which he might have been convicted under section 237. In 
- ‘he case of (25) "Goverrment of Bombay v.` Abdullah Wahab, reported in 


| 
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AIR 1946 Bombay 38 it was held by a Fall Bench of the Bombay High 
Court that seetion 238, Cr. P.C. enabled the court to convict the accu- 
' Sed of minor offences if be was charged with the major offences 
although no specific charge -in regard to the former was framed against 
him. ' 


19. But Mr. Mitra’s contention cannot succeed inasmuch as the 
basis of his arguments is thata retrial under section.308 Cr. P.C. ab 
has happened in the present case, ts to be deemed to bea geparate trial. 

According to him, an order under section 308 Cr.P .C. for a retrial on 
the charge of 302 IPC by KJ. Sengupta, J. was illegal because acqu- 
ittal under a charge u/s. 302/34 involved acquittal unders. 302. We, 
bave already negatived that contention. We do not further agree witb 
Mr. Mitra^ when he contends, that a retrial resulting from the disagree- - 
ment by the Judge ‘with the jury under section 305, and as provided 
by section 308, was a new trial as contemplated by section 403. In 
our view, an order of acquittal on a charge of section 302/34 IPC did 
not give the accused any protection under section 403, namely, of not 
being liable to be retried for the offences under section 302 or 326 
IPC. In the Bombay case also the jury unanimously gave a verdict of 
' not guilty on the charge , of murder and calpable homicide not amount- 
ing io murder but in a verdict of 6:3 they found the accused not guilty 
of grievous hurt. Although the accused was acquitted of the first two 
charges the Judge disagreed with the jury as to grievous hurt, The Judge 
however, instead of discharging the jury under section- 305(3) acquit- 
ted the accused under the impression that a retrial of the accused, under A 
section 308 would be .barred by section 403. Ft was contended, 

jnteralia, as in this case, that an acquittal on the charge of murder 
operated asa bar under section 403 against retrial of minor offences 
which were included in the major offences of murder. It was held 

that ' the Judge having disagreed with the jury under section 308 there 

must be a retrial of the accused of the offences of grievous hurt. It- 
. may bẹ noted that the said Full Bench decision relied on a case of our 

. court (26) Emperor v. Nirmal Kanti Roy, reported in ILR 41 Calcutta 1072. 

It also disagreed with 1 Madras case reported In (27) In-re: Armungham 

“AIR 1943 Madras 737 in which King, J. upheld the objection under section 

403 similar to the objection raited by Mr. Mitra in this case. Having regard 
to the provisions of sections 305 and 308 Cr. P.C. when there has been 

a discharge ofthe jury by dint of the Judge disagreeing with the: majo- 

rity verdict and the accused are retried by another jury in terms 

of section 308 we hold that the second trial in this case is- a continu- 

ation of the first tria] and there is no retrial within the meaning of 

section 403 of the Cr, P.C. 


(iii) The principle of issue estoppel, however, arises, Ramaswami, J. 
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put itin the case of (28) Piara Singh v. The State of Punjab, repor- 
ted in. 1969 SC 961, where an issue of fact has been tried bya comp- 
etent court and finding has been reached in favour of the accused, 
such a finding would constitute an estoppel or resjudicata against the 
prosecution not as a bar to the trial and conviction of the. accused 
fora different or distinct offence but as precluding the reception of 
evidence to disturb the finding of fact. when the accused is tried 
subsequently even for a different offence which might be permitted 
by the trial under section 403 (2) €r. P.C. 


20. In India the principle of issue estoppel was recognised by 
the Supreme Court for the first time, as far as we are aware, in (29) 
Pritam Singh v. The State of Punjab, reported i in AIR 1956 SCA 15 follow- 
:ing'the decision of the Privy Council in (30), Sambasivam v. Public Pro- 
uid (1950 AG 458). It quoted, the observation of Lord Macdermott, 

. “the effect of a verdict of acquittal pronounced by a competent 
T on lawful charge and after a lawful trial is not completely stated 
by saying that the person acquitted cannot be tried again for the same 
offenees. To that it must be added that the verdict is binding and con- 
_ clusive in all subsequent proceedings between ‘the parties to the adjudica- 
tion”. The, principle was reiterated thereafter in numerous other 
decisions which may be noted in this connection. (31) Manipur Adminis- 
-. tration v. T. Bira Singh reported in AIR 1965 SC 87; Piara Singh v. 
The State of Punjab reported in AIR 1969 SC: 961; (32) Lalta v. The 
State of U. S. reported in AIR 1970 SC 1381; (33) Masud Khan v. 
‘Whe State of .U. P..reported in AIR 1974 SC 28 ; (34) Bhoor Singh v. 
Yhe State of Punjab reported in AIR 1974 SC 1256 ; (35) Ravinder 
Singh v. The State of Hariyana reported in AIR 1975 SC 856. Itis to 
be found that issue estoppel does not prevent the trial of any offence 
as does Autre Fois Acquit but only precludes’ evidence being led to 
prove the fact in issue as regards which evidence has’ already been 
fed and a specific finding at an earlier criminal trial before a court 
of competent jurisdiction Lord Macdermott" 8 ‘observation in Sambasivam 
case was, however, notthe first occasion when this rule as to issue 
of estoppel was formulated. or piven, effected. The observation of 
Wright, j.in (36) Queen v. Olli’s reported. in 1900(2) 0. B. 758 (768- 
. 769) and the observation of Dixon, J. in .(37) King v. Wilkes reported 
in 77 CLR. 51 also may be noted in this connection. In the case of 
(38) Marz v. The Queen reported in 96 CLR .62 (68-69) the High 
Court of Australia endorsed the principle. . The principle concerned 
.the validity of a conviction in rape after the accused had been 
acquitted on the charge of murdering the woman during the com- 
mission ofthe act. It was held "the crown is as much precluded 
by estoppel by a judgment in criminal proceedings as is of subject io 
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Civil Procesdings." Ayyanegar, J. in the case of Manipur Administration 


noted that even before the decisions of the Supreme Court, the rule was 
applied by some of the Hugh Courts and reference was made to & 
decision of this court 1n. (39) Manik Chand Agarwalla v. The eee 
reported in AIR 1952 Calcutta 730. 

21. tis not necessary for the purpose of this case ‘to enter more 
deeply inte the diverse aspects of this principle. We may note 
briefly that in the case of Ravinder Singh v. The State of Hariyana the 
Supreme Court held that in order to invoke ‘the rule of issue estopped 
the parties in the two trials must be the same. That fact in issue proved 
‘or not in the earlier one also must be identical with what is sought to 
\ be reagitated in’the subsequent trial. We have to note that the accused 
‘in the firét trial with regard to section 302/34 were five in number but 
“there are only two accused in the subsequent trial ' with the new jury 
which bas been appealed against. Moreover, as we have held that by 
virtue of the provisions of section 308 ‘the retrial’ is to 'bo regarded as 
a continuation of the old one, the question of issue estoppel does not 
arise at all.. We are, therefore, constrained to negative this part of the 
submission of Mr. Mitra as well. ù 


22. So far as the merit is concerned the prosecution story, in 'brief, 
has already been noted at the outset. There is no doubt in this case 
that Dipak died as the result of injuries inflicted | by one or more, persons. 
It is also not ‘disputed that he was taken into: the Medical College Hos- 
pital, The dispute is mainly as to who caused death and how. Five 
cye-witnesses have been examined in this case. Two of the cye- -witnesses, 
Samir Roy and Arun Bhattacharyya who were members of the club ‘Tar- 
, uner Ahaban’ more or less corroborate each other. According to their 
evidence, on the day : of occurrence, Arun came from his residence at 
Park. (After dealing with the priscum and defence, cases his Lordship pro- 
ceeded as follows) : — 

23, Asto the assessment ‘of evidence Mr. Chowdhury on behalf of 
the prosecution relied strongly on the case of (40) Thiagraja v. King Empe- 
ror, reported in 74 Indian Appeal 132 for the proposition that leave once 
having been granted in an appeal against , acquittal under aection 
4ll(A) the matter is at large and the Court of appeal must dispose of 
the appeal on the merits” paying. due regard to the principle on, which 
the Court of appeal always acts in such a case. In this regard the pri: - 
ciples in the case of (41) Sheo Swarup v, King Emperor, reported in 61 
Indian Appeal page 398 was endorsed namely, in exercising the power 
conferred by the Code and before reaching its conclusions upon fact the 
High Court should, and will, always give proper weight and consideration 
to such matters as (i) the views of the trial Judge as to the creditability 
of the witnesses, (ii) the presumption of innocence in favour of the 


1976 (2) CLI} State of W. B, v..Prakash Chandra Dey 473 


accused, a presumption, certainly npt weekened by the fact that he 
any doubt and (iv). the slowness ef an Appellate “Court in disturbing a 
finding of faet arrived at by a Judge who had the advantage of : seeing the 
witnesses. . In Jhiaganja case their Lordships only added that in an appeal 
against the verdict of a jury the court of Appeal does not know ‘what 
View the j jury took of the evidence of any particular witness but it knows 
the view which the jury took’ of. the evidence 4 asa whole. In attaching 
due weight to those matters the Court hearing an appeal on facts under S. 
4llA comes to conclusion “that the verdict of the jury’ was wrong it is bound 
to allow the appeal and reverse the verdict. di has no right to uphold 
the verdict merely on the ground that it ‘is not perverse or unreagonable. 
So to do would be to deprive the appellant of the right of appeal “which the 
statute gives. io him. M Chowdhary in "this, .Iéspect said about none 
of the Supreme Court a yan enunciating, “the pringiples in case of 
appeal against acquittal involved an appeal under’ section All (A). He : 
urged that the observation of the Priyy Council in Thiagaraja case must 
be taken note of to’ make a ‘departure in the caso of appeals under 
section 4ll(A). i “Merely to, hold that the vendit was not reasonable 
vill not be enough. 


D 


2A, | Jt e would, however, appear that Thiagraja’ S.case itself was an 
appeal against conviction. The High Court, of course, allowed: deave to 
appeal on- matters of equity as well as of law uuder section. 4ll(A) sub; 
, clause 1 (B) of.Cr. P.C. It may however be pointed out at once that the 
. decision. in AIR 1946. Bombay 4l» which was a Full Bench decision and 
‘which was delivered by such an eminent Judge as Chagla, J. and which 
also involved an appeal under section 4ll(A) also held that ‘the Court 
must always be reluctant to interfere with'a verdict of the jury specially 
when it is an unanimous verdict. The Court must be satisfied that it is a 
perverse verdict, and the line of demarcation between the perverse verdict 
and erroneous appreciation of evidence .must' be clearly and sharply 
drawn. The Court must be satisfied that no reasonable body of men 
would have arrived at the verdict which the jury .arrived. Itis not suffi- : 
cient that: we reading the evidence might have..come to a conclusion diffe- 
rent from.the one tbat the jury arrived at.- We must be satisfied that 
the only:possible view on the evidence was the view that the accused was 
guilty and that the jury were manifestly perverse in the decision.at which 
they. arrived". The-principles laid: down: in the said case do not seem to 
support Mr. (Chowdhury but it, is fo. he conceded that the said, Full Bench 
decision was decided earlier than the Privy., ‘Council case det the latter. 
also does not take'notice of the Bombay. case. 


25. Mr. Chowdhury also drew the "llenos of the Court. to the case 
of (42) Sivaji y. State of Maharastra, reported in AIR 1973 SC 55 for some 
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of the observations made by K, Iyer, J. therein viz. that, while it is noted 
that in law theré are no fetters on the plenary, power of the appellate 
court,to review the whole evidence on which the order of acquittal is. 
founded and, indeed it is its duty to.scratinise probative materials denovo 


f ^ and that an acquittal ‘constrains the higher court not to upset the holding: 


without very concinving reason and comprehensive consideration, K. 
` Iyer, J. quoting Viscount Simon that the miscarriage of justice may „arise 
from the acquittal of. the guilty no less than from the conviction of the 
innocent warned that our jurisprudential enthusiasm must be moderated 
by the pragmatic need to make criminal justice potent and realistic. The 
Supreme Court reiterated the principles in Sheo Swarup’s case already 
` . referred to which was approved by, several other decisions of the Supreme 
. Court such as, (43) Sannath Singh v. The State of Rajasthan, reported in 
AIR 1961 SC 715 ; (44) Harbans Singh v. The State of Punjab, reported in 
AIR 1962 SC 439. .In the last case Dasgupta, J. ` commented on the 
phrase that the High Court Should not interfere except on "compelling 
and substantial reasons’ which embarrassed some High Courts in "exerci- 
‘sing their.jurisdiction in appeal against acquittal, In later years though 
the Supreme Court sometimes commented upon the phrase’ ‘compelling 
reasons’ nevertheless adhered to the view that before interfering in appeal 
-` against acquittal the Court should examine all questions of law and fact ` 
and should interfere only: if satisfied after such examination’ that the - 
_finding of the lower court is arcana bis, i pis 


x 26. Mr. Chowdhury particularly dieu our attention to: the ‘evidence : 
of the father of the deceased. (45) In Angnoo and others v. The State of 
Uttar Pradesh, reported in AIR 1971 SC 296 referring to the- brother. of the 
deceased: who was:a witness, the Supreme Court stated that. circumstances 

.added to the value of his evidence because he would be interested in. 
ensuring that real culprits ‘responsible for the murder are punished and 
not innocent person. ,Mr, Chowdhury, also submitted that this court 
should not discard the evidence.of eye-witnesses beoause they were found ., 

; unrealiable in part in the first trial or if some parts of their evidence in the 
second trial were also not produced before the Court. The maxim Fall- 
sus in Uno Fallsus i in Omnibus. is not.of general application in India, The. 
fact that evidence of eye-witnesses has not been ‘believed by the lower 
courts as regards: some accused does not ‘mean that their evidence.as , 
regards other accused must be rejected [See (46) Jagdip . Singh v. State of. 
Hariyana, reported in AIR 1974 SC 1978]. In-the case of (47) Amir Hossain^ 
v. State of Uttar Pradesh (reported in AIR 1975 SC 2211) ten-of the ‘accused 
persons were acquitted by the Sessions Court and two mbre were acquitted 
on appeal by High Court by being given benefit of court. Only one 
accused was convicted and sentenced to death. The Supreme Court 
held ‘that the conviction : was not had in law. E 
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Adhering to the dados ‘torte to above this * Cour holds that 
the verdict of the jury cannot be said to be unreasonable and this Court 
finds no compelling. reason to interfere: with the same. We have looked 
into the facts and ‘circumstances of. the | “case. «.We have closely ‘noted the 
evidence of the different eye-witnesses and. others. Even on the principle 
'urged*by. Mr. Chowdhury we, cannot be sure that the prosecution has 
, been able to prove the guilt of the accused beyond reasonable doubt. We 
have indicated the infirmities of the prosecution case in detail. The 
unsatisfactory State of some of the entries in the general diary , of the Police 
Station and the earliest ‘records at the Medical College along with other 
relevant circumstances make the defence case plausible viz. that the time 
of Occurrence’ might havé been much. earlier than: 9-00 ‘a. m. when „it 
Would nót be possible for the “two main eye-witnesses to be present at tho 
scene of. occurrence. , The nature of the other, three witnesses have also 
been: analysed earlier. They do. ‘not. inspire confidence. We have also 
noted how one of the. three major ‘injuries viz. the injury. on the buttock 
. Wag not noticed either by the Doctors .at the Medical College nor by 
the éye-witnesses. ‘It may be that the prosecution case is true but as 
was, stated in the case of, (48) Sarowam Singh v. The’ State, reported 
in AIR 1957 SC 637. “Between may, be true and must be true there is 
‘inevitably a ‘long distance ' fo travel and the whole of this. distance 
‘must ber. eovered by’ the prosecution by legal, reliable and unim- 
peachable evidence before the accused can. be convicted.” ` We are 
anable to : ‘hold’ that the same “has been done in this case. In our 
view : the defence must be given the | benefit . of doubt. The appeal, 
4 therefore, is dismissed.. The Judgment and. Order of the lower Court 
acquitting the respondants is upheld. ' Let the accused persons ‘be released 
of their bail bond. dis ME 
= Chanda, J[: I agree. |< 
ac oe ee CREMA 
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Before. Mr. Justice Sachindra Kumar Bhattacharya and 
_ Mr. Justice Arun Kumar Janah 
Decision :. August; 23, 1976 
| Trídibesh Bose 5 gia ss : like: GN ...Petitioner 
07 i i Versus " 
- Balader Basu & AB [rx de v iN iud ... Opposite parties* 
'. Limitation Act (36 of 1963), See. 5. ‘— Extension of prescribed period 
ef limitation—Prosecution of review application, whether a a sufficient cause 
: “Civil Revision No. (2377 of 1975, 
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: Good faith and reasonable grounds. NT UN ES 
 Interest— When, ;payable sums due— Award of interest by court. à y 
' In this Rule, three orders of different dates have been’ challenged. Ole of the im: , 
' bugadi Or ders- was made‘ on 12.8.74 Obviously thé said order is being challengéd long 
Beyond the presctibed period of liaiitahén. To'ovércomé thé bar of limitation, the 
petitioner’ has filed an application’ for condonation of the delay in oballengingithe order 
complained of. ; 
A suit for partition and accounts was pending i in the trial court. ‘To that nit, 
tiie’ origidal defendant fo. i filed’ aD application in 1963" for’ a ditection u 
the plajatiff td pay’ a specified sum, ‘of money dué in his “share ‘which! bi i 
pot on ‘the’ déatl of defendant no:’ 2 (mother) and which: is payable by. tho 
"plaibtiff on- the basis of a consent: order ‘passed in 1954 in the aforesaid suit. 
Objections | were. filed by the plaintiff to that application of defendant no 1. On . 
contest, the trial court allowed .the suid ‘application and the plaintiff was directed to 
pay the said sum. That Order had not been ctiallongéd by, the” plaintiff and as such 
the ‘ordér‘ becdine | final and binding’ upon 'the plaintiff. Thereáftér; defendant no: 1 
filéd ah applications: for payment of interest by way of amendmeit of hia application 
for payment of the sum: already, directed to: be paid:by the court. , No, order was made 
on the said application for amendment. , Subsequently, after the death of defendant. 
wno. 1, “the executor to the estate of defendant ` no. 1 filed an application in Jane , 
1974 for a direction upon the plaintiff! to pay the said Sui as already directed to be paid 
by j thé court together with lüterests oü thé said sum.’ This’ ápolication ‘Was’ allowed Y. 
by tho” trial coürt oà' 12.874; Although thé said order’ was-‘not initially: chaliénged 
by the’ plaintiff inv revision: and although the plaintiff was unsuccessful in bis applica-. . 
-tiom for review of. the said- 'order, the plaintiff in the present revision application 
before: the High Court bas prayed for. condonation of the delay in ‘moving his -revisio- > 
ial application before High Court against the sald- order of the 12th August 1974, 
HELD: Interest on any_sum due’ is not payable unless it: ds Provided 
for by any Statute ör by contract "between the parties. That apart, there’ are 
also, other. Teasóns, (ndicated’ in thé. judginent) as to: why the order for 
payment’ of interest as made in the impugned order, cànüot be sustaitied. 
So far as the present case 1s concerned, there was no such’ contact bétWeen . - 
the parties nor is there any statutory provision urider which thè “eduh can 
allow interests. NES : 
It is ‘however contended that the mere filing. of a ‘review application. 
is not enough to entitle a'pariy to get the benefit of section 5 of the Limi- ; 
tation Act. In support of that. Proposition, reliance was placed on the ` 
Asanulla's case: (15 Gal.242). ` But thé decision should not be taken as an ' 
authority for thè absolute: Proposition that thé prosecution of a Téview appli- 
cation can never be'taKen i to bea sufficient’ causé for extending the period 
of limitation under section 5 of the' Limitation Act. So far as the - present 
case is concerned, the review application was s filed in: the ‘trial’ ‘court .on 
9.9.74 against the order dated 12.8.74, ` The said review application was 
rejected on 19. 3.75. The present. revisional application was made-within time. 
That being so, if the petitioner be found. to be prosecuting the review appli-. . 
cation in .good faith and on, reasonable. grounds, then the, ‘petitioner would 
be entitled to pray for exclusion of. the period . - during Which the. review 
mother was being ‘prosecuted before the trial court. So far as ihe present 
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. base is concérned, ine petitioner had reasonable grounds for filing 
the application for review and he had been prosecuting the review proceed- 
ding bonafide dhi the court below. Delay condoriéd. 

: Caes referred’ to : 

(1) Parámanand y. Jagafnarain, iLR 31 All 525 

QQ Náféndra' Krishna Chakraborty, $. Ashutosh Bhattacharjee; 35 CWN 
170 ` 

(jj Béngat Nagpur Railway v. Ratanjee Ramjee LR 65 IA 66 

Sulaman v. Abdul Latif, LR 57 LA 245 

(5) Tháwardas Pherumal v Union of India, AIR 1955 SC 468 | 

(8) 'Shórab Merwanji , Módi v. Mánshata Film Distributy, AIR 1957 

Cai 727 

€) Sashi Mohan Saha y. Hari Nath Saha, AIR 1928 Cal 459 

(8) Afásulla v. Collector of Dacca, ( 1888) ILR 15 Cal 242 


Sakti Nath Mukherji, Partka Pratim Mukherjee, and 
: Tarun Chatterjee as WE cas for the petitioner 
Yarak Nath Roy and Sankar Lal si sss .. for the opposite parties 


The judgment of the Court was as follows :. 


i ' Janah, J: This rule i is directed against. 3 orders E by the 
E Subordinate Judge, 6th Court; Alipore in Title Suit No. 71 of 1930. The 
ordérs complained: of are orders nos. 1342,1401 and 1422 dated respec- 
tively August -12, 1974 ; March. 19,.1975 and May 24, 1975. As one 
of. the aforesaid orders, namely order No. 1342 dated August 12, 1974. 
. was not. moved against within the period of limitation the "petitioner has 
prayed for condonation of delay in moving the present application in 
so far as the said order is concerned uader section 5 of the Limitation 
Act, 1963. = 

2. The facts which are not in ` dispute. between the parties are as 
i follows, : 

The p plaintif petitioner who is the younger son of the renowned 
mathematician, late K.P. Basu filed the aforesaid suit against his elder 
brother Jitendra and his mother Meghamala for partition and accounts 
Copy-rights: in respect of certain works of late K.P. Basu formed One of 
the subject matters of partition. The copy-rights’. in „question were sold 
iù, auction under the orders of the court, The: plaintiff petitioner auction- 
purchased the same for a sum of Rs. 2,50, 000/-. After deducting the sum 
of Rs. 83, 335-5 as-4 pies being the 1/3rd share of the plaintiff-petitioner hi 
he deposited the balance sum of. Rs. 1,66,666-10-as-8p. in court. The 
original defendant Ro. t withdrew his share of Rs. 83,333. Sas-4p out of 
the aforesaid sum deposited by the plaintiff-petitioner in court, In so 
far as the share of Meghamala, the defendant no. va in the sale proceeds ` 
was concerned, the Parties entered into a ‘compromise on the basis of 
‘which an order was pássed on September 24, 1954. In terms of the’ said 
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compromise the defendant no. 2 withdrew ihe sum of Rs. 20 ,000/- being 
a part of her share in, the - sale procesds and the balance amount of Rs. . 


63, 333 and odd was ‘invested in the, business of the ` phaintif-petitioner, - ; 


with a/condition that the plaintiff petitioner. would pay interests on the 
said sum of Rs. 63, 333 and odd to. Meghamala, the defendant no. 2 at the 
rate of 9% per annum. Tt. was. further provided that after. the death of 
the defendant mo. 2 half of the aforesaid sum of Rs, 63, 333and odd 
will bs payable to. the defendant no., 1 Jitendra. Meghamala, the defen- 
dant no. 2 died on 19th June, 1961 and the ‘defendant no. 1 claimed 
that on her-death half of the money amounting to Rs. 31, 666 and, odd 
became payable to him by.the plaintiff. The defendant no. .] filed a 
pefition on 18th February, 1963 praying for a direction upon tho plaintiff- , 
petitioner to pay the said sum of,. money to. the defendant no, t In this 
petition there was no prayer for payment, of any interest by the plaintiff- 
Subsequently on or about 13th August, 1967 the defendant no. 1 filed 
another petition. in which a' prayer was made for a direction upon the 
plaintiff to pay interest at the rate of 9% pet annum on the àforesaid 
amount of Rs 31,000/- and odd. The prayér of the defendant ne. l 
for payment of Rs. 31,000/- and odd was allowed by the court by order 
no. 1311 dated August 6, 1969 but no éirection' for payment ‘of interest , 
was passed. Against the said order a’ grandson of ' the deceased 'defen-- 
dant no. 2 by her daughter moved this court: and obtained Civil Rule 
3520 of 1996, which was ultimately discharged by this court on 2nd ‘March, 
1970 and the order ‘passed by the trial court was confirmed. > Thereafter 
the defendant no.. 1 died on 3rd May, 1971 leaving a Will. The: said 
Will was duly probated’ in favour of the opposite parties and they were 
brought on record in place of. the, deceased defendant no. 1. On June 26, 
1974 the opposite parties filed an application before the trial court for a 
direction upon the petitioner to pay to the opposite party no. l, one 
of the executors to the estate of the deceased defendant no. | the aforesaid ' 
“sum of Rs — 31,000/- and odd with interest at the rate of 9% per annum 
from the 19th June, 1961 till the date of payment. The petitioner. filed 
an objection to the said application. The trial court by its order no. 1342 
dated 12th August, 1974 allowed: the application filled by the opposite » par- 
ties‘ and directed’ the plaintiff | to pay the aforesaid sum of Rs. 31,666. 66p. 
together with interest thereon at the rate of 9%, per annum from 19th 
June, 1961 till the date of payment. The opposite parties levied execution of 
the said sum in Title Execution Case No. 7, 1975 praying for attachment 
and sale of the residential house of the petitioner. On September. 9, 1974, 
the petitioner applied for review of the order under Order 47, tule 1 of the 
Code of Civil Procedure. The review application was however dismissed 
-by the trial court by order’ no. 1401, dated March 19, 1975. The peti- 
tioner. thereafter filed an application under section 151 ef the Code on 


dore o cL - ms ^ ` Tridibešh Bose * Baliley Basu 479 


? and May, 1975 puyiug for Scu “order no. "1342 dated August 12, 
1974 after; reconsideration of : the; application on which the said order 
was passed, This application was also’ rejected by the trial court by order 
no. .1422 dated May 24, 1975... Against the. aforesaid 3 orders the peti- 
` éioner'has: ‘obtained the presént rule. . 


4 


3. | Saktinath Mukherjee, learned E N appearing in 
support of hal rule. has contended before us that the instant suit was one 
for partition and accounts. He, contended that.in a suit for accounts 
there i is an implied undertaking: by the plaintiff that’ if ultimately any- 
thing is found due to the defendant from the plaintiff a decree in favour 
of “the defendant wil, be passed, . That being: the position, he’ contended 
that the order for payment of the sum of Rs. 31,000/-and odd to the de- 
fendant, by: the. plaintiff before the ' accounts between the parties is finally 
settled, is not : warranted ' by . law. “In support of this  , proposi- 
tion be ‘relied upon the decision in (1) ` Paramanand and another v. 
Jagatnarain, ILR 31 Allahabad 525. That was a suit brought by the prin- 
cipal against an agent for rendition of accounts. The agent expressed 
his willingness to render accounts . but- alleged | that on such accou- 
"nt. being ‘taken: money’ would ebé found” ‘due to him; he did not 


" however. specifically - pray fora decree for the sum alleged to be due 


to him. The court . ultimately granted. a decree -to the agent upon 
the finding that money was due to. him. It was held that the decree was 
justified - with reference to the provisions of. ‘sections 215A and 216 of 
-the Code of Civil Procedure, 1882, which correspond to Order 20, rule 
16 and Order 20; rule 19 of the Code of 1908: Reliance was also placed 
‘by Mr. Mukherjee’ in support-of this proposition on the decision in (2) 
Narendra- Krishna Chakraborty w.: Ashutosh Bhattacharyya and others, 
35 CWN.17. .On behalf of the petitioner Mr: Mukherjee did not dispute 
the liability of his client to pay. the sum of Rs. 31, 000/-and odd which 
was payable to the defendant No. 1 on the death of the. defendant no. 2, 
but what ‘was objected to is the enforcement of the immediate payment 
of the said amount at this stage of the suit. It was contended that 
there was nothing in the compromise which was arrived: at between 
` ‘the parties and which.was ‘recorded by Order No. 997 dated 24th 
September, . 1954 to show that the money would have to be paid 
immediately ; on the other hand, contended Mr. Mukherjee, there 
are sufficient indications in the consent order to show that the 
amount would : become payable only after the -accounts are finally 
settled. | For this ` purpose Mr. Mukherji relied upon several clauses men- 
tioned in the aforesaid consent order dated 24th September, 1954. The 
relevant "clauses of the said-consent order are as follows ;— 


(6) Out of her share of the sale proceeds namely Ra. .83,333- 5-4 


N " 
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. the defendant no. 2 will be entitled to withdrew - the sum of. Rs. 20 - 
0005, “which sum she will get “absolutely. The, balance viz., Fs. ] 


63,333.5-4 will ‘be invested in the plaintiff’s business, K, P. Basu D 


Publishing Co. and K.P. Basu Printing Works. The plaintiff wil 
pay to the defendant no. 2 during er lifetime the interest on the 
said” sum of Rs. 63,333- 54. at the rate of icd peri annum. 


D ` 
ree: tee’ owe nee owe jt eee 


- 4f) ‘The ` plaintiff and ‘the defendant no. ! undertake not to 
deal with or dispose of their respective. “shares ` in the residentia) 
house aH Mahendra Gosain. Lane, Caléütta) or ‘the Dehrion- Sone - 


property or the Imperial Bank shares till the accounts between Ü 


them are finally adjusted and the dues and ' ‘obligation as between 
E thein fully satisfied. ' 

"(g) One half of the sum .of Rs. 63, 333-5. 4 mentioned . in clause 

(c) above will ‘be Payable to defendant no. 1 after the death of the 

defendant no. 2 | 

ka E = 


... ` eee d vee owe eee . 


From these provisions it was ‘contended oo behalf of the “petitioner - 
„that the agreement, ‘contemplated that although the ‘amount of Rs. 
"ái ,000/- and odd in the share of ‘the defer dant no. Y was payable by the". 
plaintiff to thé defendant the said payment, must ‘await tho final adjust, i 
ment of accounts between the parties m the suit. . 


dy Mr. Tarak’ Nath Roy- appearing -on behalf of the Sapos: 
parties on the other hand contended 'that the payment. of the afore- 
said. amount of Rs. 31 ,000/- and-.odd was ‘never intended to be’ madé 
the subject-matter of accounting. between the parties. He drew our . 
attention .to-.clause (f) of . the" consent order: referréd to” above, 
and argued that amongst other things the: sale of  Copy-right had. 
not been mentioned in the said clause: He also: drew our attention ` 
to order: No. 1311 dated- 6th August, 1969 .wherein, the ‘plaintiff's 
plea of adjustment of the aforesaid amount with:-the;dues ‘of the. plai: 
ntiff from the defendant was negatived, Mr. Rey also referred us to | 
Annexure A to the ‘affidavit:in- opposition which isa copy of order no. ` 
984' dated 19.7.54 püssed in the suit. wherein the. plaintiff's plea of 
adjustment of bis dues from -the «defendant | no. : 1 was also megatiyed 
and the- court allowed : an. ‘adhoc ^ allotment to the defendant to the 
extent: -of Rs. 20,000/- from out of ‘the joint funds,’ Mr. ‘Roy, also 
drew: our. attention:to order, No. 1067 dated 21at August, 1957 which 


is:also.a part of Annexure. A -to the affidavit-in.opposition. By the. '' 


said order the court considered the question. of. the liability of «the - ` 
< parties to render accounts in respect.of different transactions -and different 
business and a similar ‘contention which was raised by the, plaintiff 
was négatived. From these orders Mr. Roy contended that. the plaintiff 


z 
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cannot now contend that the liability of the ‘plaintiff to pay the afore 
esaid amount will arise only after the accounts are fully and finally 
settled between. the parties at the final disposal of the suit. 

5. Learned Advocates’ for the respective parties addressed 
us at length on this aspect of the case. But having regard to the view 
which we have taken itis not necessary for us to. consider in detail 
the merits of the afguments advanced on behalf of the petitioner. The 
original defendant no.l Jitendra filed an application on February 
18, 1963, for an order directing the plaintiff to pay the amount of Rs. 
31 ,000/- and odd due in his share on the ‘death of the defendant no. 
2, and payable by the plainuff ın terms of the consent order no. 997 
dated 24th September, 1954. The plaintiff filed objection to the afor- 
. esaid petition. : There was-a contested hearing,-and the court by order 
no.1311 dated August 6, 1969 allowed the prayer of the defendant 
no. 1 and directed the plaintiff. to pay- to. the’ defendant no. 1.a 
sum of Rs. 31, 666.66 p. being one half share of the defendant no. 
'l- in the ‘money -of -Meghmala,. the defendant. no. 2, .invested in 
the business of the plaintiff. - -This order- was ` not ‘challenged by 
the plaintiff. One of: the daughter's-son of Meghmala came up in 
- revision 'to" this- Court against the aforesaid order. The rule: was 
however ultimately discharged? Therefore inso faras the plaintiff is 
concerned that order became- final and binding upon him. The original 
defendant no.- l, Jitendra also filed an application -for payment of 
interest by way of amendment of his application for payment of the 
aforesaid..sum of Rs. 31,000/- and odd. | No. order was however passed 
on the:said application for payment of interest. ' Subsequently, after 
the death of the' defendant no. 1 the present opposite party filed an 
„application on the-26th June, 1974- for'a direction upon the plaintiff 
to pay the aforesaid sum of Rs. 31,666.66p. with interest at the rate of 9% 
-per annum from 19th June;1961 till:the date of payment. This application 
was allowed by the learned. Judge. by order No. 1342 dated 12th 
.August, 1974, " Although this order. was not initially challenged by the 
plaintiff by way of revision- to this Court he has however come upto 
this Court now, after being unsuccessful in having a review of the 
Order and also in an application under section 151 filed by him before 
the ‘trial. court. As has already been stated, the plaintiff. has prayed 
for condonation of delay in moving this application against order 
no. .1342 dated 12th August, 1974. In our view even if. the plaintiff 
succeeds ' in his: challenge--in-so far as payment of interest as has been 
.directed' by order no. ..1342 is concerned, he cannot be permitted. to 
challenge the other part of the order, namely, the payment of Rs. 
31,000/.*and odd, to the defendant no. 1 or to the present opposite party, 
inasmuch as the' earlier order no. 1341 dated August 6, 1969 by 
which a similar direction was given :upon the plaintiff still stands. 


+ 
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Moreover,- order no. ti dated 6.8.69 passed by the trial court ‘has 
‘merged in the’ order passed by this Court on 2nd March, 1970 in Civil. 
Rule No. 3520 of 1969 to which the present petitioner was a party. -. 
-By challenging “order no; .. 1342 dated 12th August, 1974 in so far as 
‘it . directs payment of the amount - of Rs, 31,000/- and odd .the plai-- 
‘ntiff cannot get rid of the order ‘which was passed in the aforesaid - 
‘Civil Rule in which the order, of the trial court has merged.: There- 
‘fore, in so- far the. order passed: by the trial court directing the ‘plaintiff 
to . pay the sum of Rs. 31,666.66 p. to the defendant no. 1 is concerned 
the. same cannot be' ' questioned” by the petitioner in the present ' rule. 


(0 @ This takes us to the next question which is to be considered in 
this rule, namely, the direction with regard to payment of ‘interest oa the ` 

. aforesaid sum of Rs..31,666.66.p. ‘at the! rate of 9% per annum from June” 

.19, 1961. till. such payment is: made. In this connection it has to bs re- ` 
membered that-the trial court by order. No. 1311 dated. August 6, 1969 
directed the plaintiff to: pay the: aforesaid | sum to the.defendant no. 1 
being the half .share, of the defendant no. ‘1 in. the money belonging to . 
Meghamala. and which was invested | in the business’ of the plain-^ 
tiff. | the death of the defendant mo? 2 the defendant no. 1 made an 
application. to the court on F. 18, 1963, for a directjon. upon the ix 

. plaintiff to pay the aforesaid sum in. terms of the consent order dated : 
September 24, 1954: In this pplication there was no prayer for pay- 
ment of any interest. Subsequ sas the defendant .no. 1 filed another . 
application an er, about 13th’ t 1967 praying for au order that the . 
plaintiff may be directed to pay neret on the aforesaid sum at the rate 
ef 9%, per annum. The prayer' r payment of interest was however not E 
allowed by the trial court. : Subsequently on the death of the defendant no. - 
1 his executors-who have been substituted in place of the deceased defen- 
dant no. 1 made an application for a di upon the plaintiff to pay the © 
aforesaid sum of Rs. 31,666:66p. with linterest to one of the executors: 
In dealing with this. application the trial court by order mo. 1342 dated 
August. 12, 1974 direeted the plaintiff td pay the said sum with interest 
'at the ‘rate of 9%, - per annum from date of death of the defendant 
no. 2. Interest on a sum: due is not payable unless it is provided for 
“by, any statute or. by contract between the parties. On behalf of the 
petitioner Telianco was placed upon the decision in - (3) - Bengal Nagpur 
Railway €o.. Ltd. v. Ratanji Ramji and | others, 65-IA 66.. In that case it 
“was held by. their Lordships of the Privy; Council that section 73- of the 
Contract Act is merely. declaratory of the common.-law_as-to damages 
and that interest -cannot be allowed - at Common - law by way of damages 
for wrongful detention: of debt. It was further held that illustration 
-(n) of section-73 of the Contract Actdoes not confer upon à creditor a 
right to recover ‘interest upon a debt which: is due to him, when he is not 


` 
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entitled to such interest under any provision of law. Nor ean an illus- 
tration have the effect of modifying the language of the section which 
alone forms the enactment. On behalf of the petitioner Mr. Mukherjee 
also relied upon the case of (4) Suleman and another v. Abdul Latif and 
others, 571A 245 where it was held that interest io a suit for accounts 
should only be allowed from the date of finel decree. In (5) Thawardas 
Pherumal amd another v. Union of India, AIR 1955 SC 468 it has been 
held that before interest can be allowed under the Interest Act, 1939 
the following conditions must be fulfilled: (a) There must be a debt 
or a sum certain, (b) it must be payable at a certain time or othervise, 
(c) these debts or sums must be psyable by virtue of written contract at a 
: certain time, and (d) there must have been a demand in writing stating 
. that interest will be demanded from the date of demand. Unless these 
conditions are fulfilled interest cannot be allowed merely because im 
the opinion of the court it is reasonable to allow interest on the cum 
due. On the basis of these decisions it must therefore be becid that 
the trial court was not justified in directing the plaintiff to pay interest 
on the aforesaid sum of Rs. 31,000/and odd. : 

7. There are also other reasons why the order for payment of in- 
terest cannot be sustained. The consent order that was originally passed 
on the 24th September, 1954 does not provide for payment of any interest 
to the defendant na 1 after the death of the defendant mo. 2. As has 
been noticed enslicr in this judgment clause (c) of the aforesaid order 
specifically mentions that the plaintiff will pay interest to the defendant 
‘no. 2 during ker lifetime. But ia clause (g) of the said order which 
provides that on the death of the defendant no. 2 balf the amount of 
the money belonging to her will be payable to the defendant no. 1, thero 
is no mention about payment of interest to the defendant re. 1. Secondly, 
the petition which was filed by the defendant no. 1 on the 18th, Febraazy 
1963, soon after the death of the defeadant no. 2. docs pot include ony 
claim for iterest eed no such claim was made till the 12th August, 1967 
whea the defendant no. 1 filed another petkion claiming interest. By 
order mo. 131! dated Gh August, 1969 the court granted the prayer of 
the defendant no. 1. with regard to paymeat of the priscipal amount bat 
made mo onder with regard to payment of interest. The prayer for pey- 
iment of interest must, therefore, be deemed to have been refused (vide) 
(© Shereb Merwanfi Mod! sed axotker v. Masasta Films Distriixxiors 
ant another, ALR 1957 Cal 727. Thirdy, the defendant No. | accepted 
the said order passed'on Angust, 1969, and did rot make any grievance 
for isterest noc having been allowed. He, tkerefors, acquicaced m the 
said onder. Lastly, the satd order of the trial cowst merged im the order 
of this Coust passed im Civil Rule No. 3520 of. 1969. It was not, therc- 
fore, agen to the tial court to pass sn order foc paynent o£ kapengen en 
the subsequent nagan NGA py ee eee: 
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8 Mr. Roy appearing on behalf! of the one parties sonténded * 
that as:there is no default clause in the consent--order dated 24th 
September, 1954 his clients ‘will be- “without any remedy if: the petitioner 
does not: “pay, the sum of Rs. 31 ,000/- ‘dnd odd which had become payable 

“to the “defendant no. 1 and is now payable to his clients as executors to 
.the estate of the defendant no. 1. This. apprehension on the part of the. 
opposite “party has'no, foundation, - If the petitioner -who is-liable to- pay 2 
the said sum to the opposite’ party does not: pay the same, the opposite 
party may levy execution for - realising the same. Mr. Roy further sub- 
mitted that the entire money has been- invested in the plaintiff's business. 
and the plaintiff i is deriving benefit therefrom ànd 80 it is only- reasonable 
and: proper that his clients should ‘get interest `- on the amount‘ due! to 
them. But as has been noticed earlier interest cannot be allowed unless 
it is specifically provided for i ia any statute or by a contract between ihe ' 
parties. In the present case there was no such contract ‘between the” 
parties nor is there any statutory provision under: which the court can” 
allow interest. “Mr. Roy further contended that although theré-was no 
direction for. payment of any interest injthe order. dated 6th: August, 1969 
, the court is not precluded from 'considéring the” ‘question of payment of: 
interest afresh inasmuch as since: that! question- was’ not dealt with by 
the court it remains open for consideration i in future. In -support of this 
contention he relied upon the decisioh: ad (7) Sashi Mohan Saha. v. Hari- ` 
- path Saha, AIR 1928 Calcutta 459. Theifacts of ‘that case were however 
completely different. That was a'suit for partition of those: portions of ` 
the ‘homestead which ' were kept joint! in an earlier suit for -partition. 
The question which arose: for decision before this - court- was- further re: 
' gard to payment of interest. The prayer for payment of interest must, 
therefore, be deemed: to have been refüsed (vide) (6). Shorab ‘Merwanji | 
Modi and another v. Manasta Films Distributors’ and another, AIR 1957 
Cal. 727. ‘Thirdly the defendant no. “1. accepted the said order:passed ` on 
"August 6,1969 . and‘did not‘make any -grievance for- interest not ‘having . 
been allowed. He, therefore, 'acquired- the said : order. : Lastly, the “said 
order of the trial court merged i in'thé order of this: Court passed in ‘Civil . 
Rule No. 3520 of 1969. It was: not therefore - open to the trial court to 
pass 'an erder _ for payment of interest on the Suse quent application = 

filed by the executors. ; 


wot 9. Mr. Roy dpptariug on | behalf. of. the opposite parties dn asd. that * 


~ -as there is no. default.clause in'the consent order dated. 24th: September, 


` 1954 his clients will-be without any remedy if; the.petitioner does not pay 
the sum of Rs. 31,009/- .and .odd : which . had:.become :payable to the 
defendant no.. L and is now: payable to his . clients - as executors: to the ` 
. estate of the defendant.no.. 1.. This apprehensión:: on the: part of the. 
. opposite party has no foundation. If the petitioner who is liable to pay ` 
s E. 
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party; may levy. ;execntion for realising the same. Mr. Roy further sub- 
mitted that the entire money has been invested. in the plaintiff’s business 
and the plaintiff is deriving benefit therefrom and so it is only reasonable 
and proper that his clients should get interest on the amount due to them. 
Bat as has been noticed earlier. interest cannot be allowed unless it is 
Specifically provided forin any statute or by.a contract between the 
‘parties, In the present case there was no. such contract between the 
parties nor is there any statutory. provision under which the court can 
allow „interest. Mr. Roy further contended that, although there was no 
direction for payment of any’ interest in-the order dated 6th August, 
1969 the court.is net precluded from considering the qusetion of payment 
of interest afresh, inasmuch as since that.question was not dealt with by 
the coart it remains open for consideration in future, In support of this 
contention he relied upon the decision in (7) Sashi, Mohan Saha v. Hari- 
nath,Saha AIR 1928 Calcutta 459.. The facts.of that case were however 
< completely, different That was a suit for partition of those portions of 
the, homestead. which were kept joint. in an earlier suit for partition. The 
. question which „arose for deoeision before this court was whether the 
‘property forming the subject-matter of the subsequent partition suit 
were kept., joint by consent of parties or whether those , were . kept. joint 
by the decision of the court for the beneficial enjoyment of those portions 
which were. partitioned in the earlier suit. | This court held that if the 
properties were kept, joint by the decision of the court in the earlier "suit 
then the subsequent suit would. fail in:so far as such properties 
were concerned. Butif the parties by consent amicably left some pro- 
perty, joint then those properties. could form the subject, matter of a 
subsequent suit for partition. . In.the present, case there is no material 
on record to bold that the parties .amicably left the question of payment 
of interest open, to be decided at a subsequent stage. On the other 
hand it appears that the matter was keenly contested before the trial court 
and the order was made on contest. 
10. Tbe next point urged by Mr. Roy is that the petitioner is not 
entitled to move against order No.. 1342 dated August 12, 1974, in this 
“application because the petitioner has not been able to explain the delay 
in moving against the said order. He has contended that mere filing an 
application for review is not sufficient to entitle a party to get the benefit 
ander section 5 of the Limitation Act. In support of his contention Mr. 
_ Roy has relied upon the decision in (8) Asanulla v. Collector of Dacca and 
others, (1888) ILR 15 Calcutta 242: The decision in the said case is to the 
effect that-the mere presentation of an application for review, where it is 
not shown that the grounds therefor are reasonable and proper, is not a 
‘sufficient reason for admitting an appeal after the period of limitation is 
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exe. The said case cannot, therefore, be pakem as Gm asthodkty 
fos the absolute proposition: that the prosecution. af m review apptication 
cam never be takem to he a‘sufficient cause for extending penod of limita- 
tiom under section $ of the Limitation Act. Im the present cese the review 
application was filed! om the Gu. September, 19M. against the anter datedi 
h2th August, 1974. The review application was dismissed om the IS 
March, [97S by order No. KAE, ‘Fhe presem) petition is within time 
from the date of dismissal of the review application.  Ehemefoge, if the 
petitioner had beem prosecuting the review appheation im good faith: and 
en ressenetie grounds them the petitionen would be entitled to pray for | 
exclusion of the period during which the ' review applicatiam was pending 
before the triat const. This view is supported by the decisiom ne Brijder 
singja m Eat Ransliirane andi ethers, 44 RA 21% From the application for 
review which was filed by the petitioner befose the trill count which is ano- , 
exure E, to the petition and the order passed thereon, being order Now 4t 
dated Pts March, 1975, it appears to ws thet the petitioner bad ressona- 
ble grounds. for filing am appheatian for; review andi thet ke wes persuing 
the said application bonafide before the trial court. Im these ciscumstan- 
ces, we condone the delay under section $ of the Limintion Act im moving 
the present application im so fae as. tievoeder No. IMR dae Auge 
12, 1974 is conce sed. 
| 20. Fox the reasons: mentioned abowe, the orders passed by the 
‘trial caurt cannot be sustained im is entisety. This rele ie accordingly 
meade absolute im pant. Thre judgment and order of the trial cout im so 
far asi directs payment of imteresh typ the petitioner om the suna of Rs. 
3h, hk Gép fron June 1%, ISSF till the ‘date of payment to the apporte 
pactes is set aside. Fhe other part af, the arden, nansely, the dictom 
upon the petitioner to pay, the: principali amount eff Rx 3h, E Gip te tbe 
opposite parties ia affirmed. Im the ciccunmtances of tie case these wiki c 
be no order as to costs. tera an coh doma MIN: 
' Bhattecherye, E: Lagxee: : 
ER. 
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: [FULL BENCH | 
| di fore Ar. Santor Prosad dima, Chef faxis, Mv. Justice 
Sell Kumor Deita ond. Mr. Jastioe Soll Kamar Reychenclimry 
hi . Deuem: September 3, 1976 ‘ 
| Kamel Kriben BhiWacksrya & Ors. |. (0 Appelisnts 


Versus 
‘The State ed West Bengal & Ons. ~._Respondents* 
b . And . 
-Nirmal Mazamier & Ors.. S ud -Agppellants 
Versus ` ; i 
The State of West Beapsl & Ors. aie Respondents" 


Bengal Muricipal Act, S. 67A S. 552 and S. 553 Whether all thb 
powers ef the Chainuan and Commphsloners of a Municipality can be con- 
ferred on an Executive Officer under 67A(3)—1f exercise of the powers 
under S. 67A by the State Government is subject to compliance with 
the grinciptes of natural justice. 

Tee State Goverment being of the opinion Tat the affars of the conterned 
Municipality wero not cima propcily managed nod convidering thet it was desm- 
abis in public interest thet aa Executive officer should be appeinted for tho Miua- 
Wipality, madea declaration io that cHect amd appointed an Executivo Officer for 
the Mualctipality for a specified period and vested ia krim all the powers of the Comm 
ssiomers under S. 67A of the Bengal Manicipsl Act. The order was challenged on 
the greged thatandcr S.67A the Govermaeat could only confer on the Executive 
Officer sho of tho powers of the Commissioners bot not aki. dt wes contended 
that ooefermoent of all the powers of the Commiscioncts -on the Executive Officer 
would amouat to dissolving the body of Comminstoners or superseding the Tom 

ry which omid only be doseunder S. 552 0r 8.553 of the Act. 

In view EM M one ene 
matter was r to the Fall Bench. 1 


HELD: An Executive Officer appointed by the Government under 
'S61A of the Act may be vested with all the powers of the Chairmm 
and Commissioners. The objects of $.574 and 5.552 and 553 of the Act ove 
different. The objects of 5.552 and S553 are to dissolte the body of 
Comndssioners or to supersede that body altogether. The object ef S. 
G74 is less drastic. 5.674 gives to the State Government en emergency 
power for exercise in special cirommstances for a specified period. S. 
674 does not contemplate the taking away of the office of the Chairimm 
or the Commissioners; thay are only deprived of the right of exercising 
thelr powers which are conferred on the Executive Officer for the peri- 
od specified in the order. 

*Full Beach Reference No. 2 of 1974 in Civil Rule No. 7247 (w) of 
1972 4 
*Full Bench Reference No. 1 of 1914 in Civil Rule No. 6098 (w) of 
1972. i 
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.. The Full Bench refused to go into! the issue as to whether the exe- 
rcise of power by the State Government, under 'S. 614 was subject to the . 
„principles of natural justice’ as there" was" no confflét. on this issue in the 
previous decisions‘ of the Court: The ‘ previous- decisions: had both held 
- that it was not required that notice: Should: be'givéri to the Ghairman or 
‘Commissioners by the State Government before: exercising ‘their "powers 
-under S. 614. "ag ` 
' Cases referred to : i 


(1) State of West Bengal v. Surendranath Mondal & Ors., 78 CWN 988 
(2y Sailendra Nath Bhowmik & Ors: v- State of ‘West’ Bengal & Ors. 
78-CWN 686 — EX 
(3) Radeshyam Khare and Anr. v. State of Madhya Pradesh & Ors, 
AIRIS a, BN on esu Oa Su 
A. P. Chatterjee, ‘Rabilal Maitra, Santosh Chatterjee, .. for petitioners 
i y T $e P xd Ms T : dn both - Refs. 
P. K..Sengupta and S. P. Roychowdhury ... for Respondents in Ref. notl . 
P. K. Sengupta and S, P. Bakshi necis or Respondents in Réf. ‘no. 2 
The judgment of the Court was as follows : vee ork 
‘Mitra, J. : This is a Reference madè by a Division Bench consisting 
‘of my learned brother Mr. Justice Salil K. Roychowdpury qnd myself on 
. “the 2nd July. 1974 under Rule 7, Chapter VII; Part II of tlie High Court 
Appellate Side Rules. . The reference is restricted ‘to the “meaning of the 
word ‘such’ in section 67A of the Bengal Municipal Act, 1932 ‘(hereinafter ` 
referred to as ‘the Act’). No other question can be gone into or deci- 
-ded' by'this-Bench. « o BE a | z o EON ee 
2. Onthe meaning of the word ‘such’ -there has been a difference 
of opinion between two Division Bénches of this Court. THe relevant deci; 
sions have been reported in 78 CWN page 988 (1) (State of West Bengal v. 
“Surendranath Mandal & ors.) and 78 CWN pagé:686:(2) Sailendra Nath Bho- 
wmik & ors v. State of West Bengal & ors.). The first judgment is a jud- 
gmeht of the Division Bench consisting ‘of Mr, Justice-A.N. Sen and Mr. 
Justice' S.K. Hazra delivered on. February 4, 1973. The: second judgment 
- is of a Division Bench consisting of Mr. Justice. A.C.-Gupta‘and Mr. Justice 
S.C. Deb delivered on ‘September ‘25; 1973: It'appears that the first 'jud- - 
gment was not Cited before the-second Division Bench. | . ni se 


A 


3; Before we proceed any further jt' would ‘be relevant to quot 
‘section 67A and sections 552 and 553'of theAct: © so 9778 c7 v 
Secionó7A"redd$ i^ ^". 7 0 7 
* Appointment, etc. of Executivé Officer by the State Government 
(1) Notwithstanding anything cóntàinéd in section 66 or section 67, . - 
if in the opinion of the State Government the affairs of a municipality — 
(a) are not properly managed; or |: : Y^ gor S 
| : j 
1 
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ie y  Saintrot, for failare-of a general election. or for any other reason, 


minoren be managed in accordance With law. 6003 3v nt " 


and Fiais opinion’ f vis desirable :in the public interest so to do, 
àt, may, by notification, ^ ‘declare.that. the, municipality’ shall: have’ an 
Picea Oficer, for, b fne as may be specified in the notifi- 


B "roi üded afi ihe x. Kost Ta) tni By no 
cation, extend pu acia time to time. . 
(Qv 2 er +. sate Lt Ne ' — 


u XB) The “Executive Officer ofa "renicipality, appointed under this 

: Section, shall, ‘subject t to such directions as the State (Government may issue 
- From. ‘time, to, time, exercise ‘gach powers of the Chairman or of the Comm- 
" dssioner whether.at a meeting, oF ‘otherwise 26 ‘may be, conferred. on 
: him by notiication by | the. State Government: and «n ;such notification 
^ sach powers shail Tease fb be iexemigable ‘by: ithe: Chairman or by the 
t Seren as the Casé, miiy be.” 08 NICE 


we. 
aye 7 


i re Aow- come tto section 552.. "This "séctibn sin fhese terms ; 
UB) Powerto dissolve body ‘oF Commissióners Tf; : in ihe 
opinion of tthe State Government, tthe Commissioners ‘have shown ‘their 
“iintonipêteney ito perform | “or: ito ‘have pèrsistentlý made default in. the 
"performance of tthe duties, , imposed on. ‘them “by or under ‘this Act or 
v Iby any other law, : ‚or have exceeded or Xibused their powers, ithe, ‘State 
| Governinent, may à by an order published, “with the reasons.for making 
“jit iin tthe Oficial Gazette,: direct that’ :a fresh, general idlection.:shall ibe 
Iheld immedidtdly of persons tto "the Commissioners ; : and from the.date 
ten: which the results of such: new | dlectien: and <appairttment :of Comm- 
itssioners under:section 26 Gy anny). are “published int :accordance with the 
' 4provisions. «OL: section, 50° the former’ (Comiiissioners” Shall,-:uriless they 
On ‘aye: gan Te appiini, fat pe alee OF: section. tbe wacate 

^! their offices 5 


Seg Ugo E à 
a: Provided hát ‘the ‘tenure er voice “ruhe "Chairman : E the wut- 
"* moimgibedy-of Commissioners :shall continue iuntil ‘that .office.is vacated 
iin ‘the.manner provided Iby section 59.” | 
"Themext section 558. runs fhus : ae ee ae 


r E 


USN heb Zibowertto ssuperséde- Commissioners jin «case «of "imcompe- 
.tency, ‘default or abused powers. (1j). if, in tthe «apinion ofthe. State 
' G@bvernment;:the Commissioners. ‘have ‘shown their iincompétency tto 
perform, <or has .perisisterítly .matle default iin ithe jperformance-dfthe 
"ee duties imposed ion them: Tbyior ;:untler tthis Actor byang, wéher law, or 
ae Jhave oxceedetl cor.abused. their ;powers, t the State Government may, by 
lan'order published with ‘the : reasons, Tor. making it, iif tthe Official Gaz- 
cette, declare such Commissioners tobe” ‘incompetetit, orin default, ar 


o Le QE 
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to have exceeded or abused their powers, as the case may be, and 

'. supersede them for a period to be specified in the order: . ` ` 
Provided that except in tase of misapproiation of municipal funds 
or persistent default in the performance of duties by the Commissioners 
the State Government shall not ordinarily exercise power under this 

section until action has been taken under section 552. 

(2) The State Government may, 1f it considers it necessary so to 
do, by order extend or modify the period of supersession.” 

* cA. Both the two Division Benches referred to above are of opinion 
that sections 67A, 552:and 553 may operate in the same field. We are, 
therefore, unable to reopen this question although an attempt ‘was made 
to doso by the learned *Government pleader appearing for the State 
Government. The difference between the two Division Benches is that in 
the case of (1) State of West Bengal v. ‘Surendranath Mondal & others, it 
has been held that all the powers of the/Chairman and the Commissioners 
of a municipality may be conferred upon an Executive Officer under 
section 67A(3). In other words, ‘such powers’ in section 67A may mean. 
all powers. In the case of (2) Sailendra Nath Bhowmik & others v. State of 
West Bengal & others, the other Division Bench is -of the view that 
under section 67A(3). Only, certain ! powers of, the chairman and the 
commissioners of the municipality as may be specified can be conferred 
upon the executive officer appointed under this section, that is to say, 
that all the powers of the chairman and the commissioners cannot be 
conferred upon such executive officer. ; 

5. It is this difference of opiniod between the two Division. Bencong 
which we have been called upon to resolve i in this reference. 

Mr. Arun Prakash Chatterjee appearing for the appellants has relied 
on the dictionary meaning of the Word ‘such’ in Webster's International 
Dictionary, Volume III, page 2283. He has drawn our attention. to the 
following meanings. 

“(1) of a kind or character about to be indicated, suggested or 

exemplified.” | 

*(2) . Having a quality to a degree to be indicated.” 

“(3) Having. a, quality already or just specified-used to avoid 

répetition of descriptive term.” |. . f 

: “A Of the same 6 class, type; or sort, inthe same _ category: í 
similar" ` ; 

6. Relying on the meanings Dt Mr. Chatterjee, contends 
that the words ‘such powers’ in séction 67A(3) mean powers of the 
character or quality indicated. The | word 'such', says Mr. Chatterjee, 
cannot mean ‘all’ inasmuch as it will render nugatory sections 53, 68 
(1) and 68(2) of the Act. The relevant provisions of these sections may 


do 


^ be quoted at this stage. They are as follows. 


T 
: 
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53, Delegation of powers by the Executive Officer.—The Execu 

. tive Officer may with the approval ofthe Commissioners a meeting 

` delegate all or any of his powers to the - holder of. any office unde! 
_the “Commissioners.’ 

. "68 Power of the ‘Executive Officer. “wy The Executive officer shal 

l be the principal executive Officer of the-Commissioners and all other 

' officers. and servants of the ‘Commissioners shall’ be subordinate tc 

"him. He'shall have the same right ` -of being “present at a meeting ol 

- the Commissioners or of any standing. or special committee, and o! 


"< taking part. in the discussions thereát' as if he were a Commissione: 


.. or/a member of such committee and with the consent of the Chair- 
| manor: the president of the. meeting, as-the case may be, he may 


‘+a at any time. make a. statement, or'explanation of facts, but he shall not 


. vote upon or make, ‘any Proposition at such meeting. 
(2) ‘Subject to the provisions of. sub-section (2) of section 51 


"and sub-section. 3 of section 67A Executive Officer shall act in re- 


- spect Of all other matters under the directions of the Chairman through 
: "whom ‘he shall be responsible: to the Commissioners." 


E. A ^ Mr. Chatterjee has urged that if'all the powers of the Chairman 
- and.the: Commissioners are -vested in an Executive Officer appointed 


i » "under section 67A(3), tkt other séctions, he“ has referred to, would 


'éease: ta be operative. According to learned Counsél Section 67A ass 
“umes. the existence of the Chairman ‘and the Commissioners and it car 
- pot. be construed tọ cover cases when ' the tenure of the Chairmar 
. or-the Commissioners is atan end under section 56. and section 56A 
-of theAct. Section, 56 puts an end-to the-tenure, of the ofice of th: 
. Chairman, : Vice-chairman ‘and Commissioners. ' Section 56A provide: 
forthe appointment of a Committee in the case of delay i in forming nev 
l : body of Commissioners ed reason of an order of Court or for othe 
` -. Te380n8.' 


8. To “strengthen. this argument learned Counsel has referred & 


“the relevant provisions -of' section 554 "which prescribe the consequen 
' ces of supersession - of- the body. of Commissioners or of failure t 
. assume office or of setting aside of election. The sum and substance o 
"the contention. on behalf. of the appellants has been that when the Ac 
i intends to make “the Chairman or the Commissioners altogether - ineffec 
` tive- the Act has made ‘separate - provisions “but when they do not ceas 


‘to function -alfogether and some powers are ‘still ‘exercisable by then 
the Act provides in different circumstances for the appointment of ai 
Executive Officer. Section: 67A(3) provides one of the methods of app 


 ointing, an'executive Officer keeping alive the functions of the Chai 
man and the Commissioners to the. extent they had. not been take 
away by the notification or notifications under the section. In the: 


tox ME 


E 


I 
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premises, it is not open iof State Ga nini by an order: d 
under" section 67:t6 take away all the powers of the Chain and Co- 
"Ummissioner$ “< (7... 
'9,--It'seems to us that to ascertion the true scape: and meaning 
" of ‘the word ‘such’ jin section 67&(3), it is necessary “to‘take into consi- 
` deration 'the:object of that, section’ ‘and the Objects ‘of sections:.552 and 
$53°-The object of sections. 552. atid! 553 is to dissolve the. body of 
E c or to supersede that body altogether: The object: of sec- 
tiom 67A is: to:keep the Chairman. and the Commissioners: in office, to 
“be re-installed: if thought necessary with’ ‘their full powers. ‘Section 67A 
"gives to the -State Goyernment an “eritergency” power: for \-exercise in 
special circumstances for specified period.’ “It does not take away the 
ce Office ofthe. Chairman or the Commissioners: They-would remain in 
"office. - They. have been only deptived ; of exercising “the ' powers given 
to them under the Act which are ` specified: in‘ notifications. under Sec- 
‘tiot 67A. This. power of thi State Goverment cari‘ be used when in its 
'opinion.either the affairs ‘of a hiuriicipality» are: not properly managed 
“e or the affairs of. "a municipality cannot} for failure. of-a general. election 
-or forany other _Teason, whatsoever, be managed in accordance with law 
ànd if.the State. Government is of ‘opinion, that. it is desirable in the 
- “public interest to, exercise the power.” ce Baa we Ms 


' 710. In our opinion, an Executive; Officer i ua under section 
' 67A! may be armed.either with some of the powers of the chairman.and the 
‘Commissioners ` whether ata meeting or otherwise ' or ali- powers.of the , 
Chairman' and .the ‚Commissioners. Wher -all powers are "conferred the 
Chairman - and . -the ‘Commissioners rémain in “suspénded: . animation 
for periods specified in the notification or notifications "under the:sections. ^ 
On the expiry of such period or periods the Chairman or the Commissio- 
“ners may assume the , powers, thay’ „are deprived’. of and the municipality it 
= allowed to function ; in. the nórmal^ way throügh: them. iien, 
0. 14. The view: we have taken would be supported to.some extent 
. by the judgment of the Supreme Court in: .(3) Radeshyam Khare qnd anoth- 
er v. The State of Madhya Pradesh-and others, reported in AIR, 1959 SC 
' 107. dn. this case the Supreme | Court was considering the provisions 
_of settions .53A and 57 of the CH, and Berar Municipalities Act 
: Q of. 1922)... It would be eub setout the provisions, of these two 
'. sections; They run’ ‘thus ~ ame 
A "53A. (1). ‘Ifa ‘committee is! not pee to - doen the 
^ duties imposed on it or undertaken by it by or.under this Act or any 
"' other enactment for the time being in forcé and the State Govern- 
ment considers that à general ' ‘improvement in: the administration 
of the municipality is likely to be secured by the appointment of a 
servant of the Government as the executive officer of the committee, 


p 
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I 
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„the State Goverment may, by an. order Stating | the reagong therefor 


“published in the. Gazette, appoint such servant as the ‘executive offi- `. 


., eer, of the committee for such period not exoceditig iii methods 
as. may | be specified in . such order, | . 
^ Q) Any'exeoutive; officer -appolhted under sub-section (1) shall 
' -be'-deemed. to. be an. officer lent to the committer’ by eae 
"under ‘gub-sectlon (3) of sectian 25. 
(3) When under sub-section (I) an exeeutlve for d appoin: 
‘ted. for any committee, the State Goyeroment-“shal} determine from 


'". time to time which powers, duties: and fungtions of the committee, 


: Puede vice-president, or segretary under this Act or any rule or by- 
elaw made thereunder SHall be exergised and performed by such 


C. officer, in addition to, ot to: the’ exclusion ‘of, their exergise and per- 


ES LN 


PT 


Hi 


= 


Je 


: formance by the said committee, President, Tee Viole OF secres 
“tary, 

' (4). The secretary ‘of the: committee shall be subojdinate to the 
, executive Officer, ` 

s) The executive “offices shall haye.the right fe attend all me- 
“etings -of the committee and” any joint committee or sub-committeg 


: .. and fo,take parf in the discussion so as. to make ah explanation | 


: i dne regard to the subject under!" discussion, . put shall not moye, second 
or vote or any resolution ‘or other motion, 

. 57, (1) Ifa committee is not competent, te perform, er persi- 

; stenily - ‘makes ‘default’ jn ‘the performange of, the, duties imposed 


DS genit, or ‘Undertaken by- -jt ynder this Act or any . other enactment for 


the time. being iù force, ‘or exceeds. or abuses dts. powers: to a 

„graye extent, the State Government may, by..an order stating the 

_Teasons | therefor, published-in the official Gazette, dissolyed' such ço- 
mimittee and may ordet a fresh election to take place. ^ 

[^y If after fresh eleetjori the. new. committee continues te -bs 

; ingompetent” to ‘petfom; or fo taake-defaylt:jn, the performence of, such 

duties or exceeds. or abuses ifs powers-to a graye-extent,the State Goy- 

; ernment .may, “by an order -stating-:the reasons. therefor published in 


v 6 the, Official Gazette, ‘declare : the -eommitteei£o be ingompetent or in 


a deal, of to “have. 'exceeded- or abused its powers, as the case may 
te and supersede. ‘it for & ‘period | to bg specified in the order. 

(3) Iacommittse’ js so’ ‘Aissolyed- eris supena. the following 
“congogicness shall ensue ;— ` 

{a | all ‘members of the” "committee shall, as, from the date of 
“the ode qwagate , their offices ' as” ‘sueh amembers 5 

- (b). all powers. and duties of the sommittee : may, unt the comm- 
-ttes in ‘reconstituted, ube exercised and’ performed by such person or 
persons as the State Government may appointin-that: behalf ; 
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(c) all property vested in it shall until the committee is reconsti- 
tuted vest in the State Government. : 
(4) On the expiration of the period’ of supersession specified in 
the order, the committee shall be reconstituted, and the person who 
vacated their offices under sub-section . (3) CI. (a), -shall not, by reason 
- solely of such supersession be deemed disqualified for being members. 
(5) No order under sub-section (l) or sub-section (2) shall be 
passed until reasonable opportunity has been given to the committee 
to furnish an explanation. 
(6) Any person or persons appointed by the State Government 
. tO exercise and perform the powers and duties of a dissolved ‘or super- 
seded committee may receive payment, if the State Government so 
‘directs, for his or their services from the municipal fund.” 
^. In construing the provisions of these two sections the Supreme 
Court at page 113 of the Report in paragraph 7, inter alia, observes : 


“The effect of an order made under section 57 is, therefore ex- 
tremely drastic and puts an end to the very existence of the committee: ^ 
itself and, in view of the grave nature of the consequences that will, 
ensue, the legislature presumably thought that some protection should 
be given to the committee before such a drastic action was taken and 
accordingly it. provided, by sub-section (5) *of. that section, that no 

' order, should be passed until reasonable opportunity had been given 
- to the committee to furnish an explanation a provision which | clearly 
indicates that action under section 57 can only be taken after hearing 
and considering all the explanation furnished by or on behalf of the 
‘committee. The legislature did not think fit to provide a “similar 
' safeguard in section 53A presumably. because the order under the last 
mentioned section was of a temporary duration, was not very drastic 
_ and did not threaten the very existence of the committee. A cursory 
reading of the two sections will also indicate that the conditions prece- 
dent to the exercise of the powers under both sections overlap to some 
extent, namely, that action can be taken under both if the committee” 
is not competent to perform the .duties imposed on it............... ” To 
the extent that the requirements of the two sections overlap the State 
Government has the option of taking step under one section or the 
other according to its own assessment of the exigencies of the’ situa- 
tion. The position, therefore, is that if a committee is not. competen! 
to perform the duties imposed on it the State Government has to make 
up its mind as to whether it should take any action atalland, if i 
thinks that action should be taken, then it has further to decide fo 
itself as to which of the two sections it would act under. If -the Stat 
Government considers that the incompetency does not run to a grav 
extent and the exigencies of the situation may be. adequately met t 


Lan 
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` 


. appointing an ' Executive Officer for a short "uro not ‘exceding 18 
- months with’ certain powers to be exercised by him; either in addition 
- toor in exclusion of their exercise by thé committee the president; , vice- 
` president or the secretary, | the State. Government may properly take 
, action under section 53A. On the other harid if ‘the State Government 
. considers, having regard: to all the circumstances of the case, that the 
_incompetency is much too grave “the permit the committee, its president, 
vice-president or the secretary ‘to function at all, it may take action 
under: section '57 and dissolve ithe committee and direct fresh election 
to take place. In other words incompetency on the part of the 
committee gives to the State Government on option to apply one of two 
` remedies- under’ the Act, if, that j is ‘to say it considers it necessary to 
di stake action at all. jeg in 59 


E 


4 


AQ Iti is true that the worda of thè two sections the ‘caine 
‘Court was considering are not the same ‘as. “the wordings of- the: three sec- 
tions 67A, 552 and 553 of the Act which- we’ „are  considéring. But 


~ there appears to be no: doubt that section 67A: is less drastic than sections 


$52 or 553. ` That is why. when power ‘is’ exerciséd under section 552 or 553 
it. is expressly stated that the State Government has to give its reasons for 
doing so but when power is exercised . under section 67A no such reason 
“need be stated.- - This shows ‘that power under section 67A can be exercised 


. in an emergency for temporary, periods only. and when the emergency 
. comes to. an end and the municipality can be put. back on its feet the 
'-Chairman and -the Commissioners would resume their normal function. 


In meeting an. emergency the State Government may take away only some 
of the powers of the Chairman and the Commissioners. That would 


: depend on "the nature and circumstances of each case depending on public 


interest. to' restore the. municipality . to its normal position. In these 
‘circumstances’ we are of opinion:that the word ‘such’ in section 67A) 
ought not to be. “given a restricted" meaning. | 


13- Mr. Chatterjee also’ wanted.to argue before: us that section 67A 
is violative of .the principles of natural- justice, inasmuch ‘as ‘the power ` 


. under that” section can be exercised: without giving an opportunity to the 


Chairman and the Commissioners of being | heard., On this point, 
Mr. Justice Gupta and. Mr: Justice Deb i in. (2) Sailendra ‘Nath Bhowmik and 


, others v.-State of West Bengal and others Teported.i in 78 CWN 686 at 


page 694, paragraph 15, have observed. : 

-` “Tt was further. ‘contended on behalf of” the appellants that the 
Commissioners of the municipality. were entitled to a notice before 
steps were taken under section 67A. This- it was argued, was a 
‘requirement of the principle of natural justice. On a reading” of the 
provisions of section 67A it appears that the State Government has 
been given the power to act under this'section once it has . formed an 
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Opinida that-citcumistances exist for the appointment of an executive 
officer. This ig an Opinion which does not have to be justified. by 
tating teagons. It seems therefore that ‘the section by ~ necessary 
‘imipli¢ation excluded the rule of natural justice requiring notice to be 


` "given tà the persons. affected.” 


14. "This point: was also taken before-the Division Bench of Mr. 


Tustige AN. Senang Mz. Justice S. K. Hazra in (1) Stare of. West Bengal 


.V. Satendranarh Mondal and others. (08 CWN 988) Mr. Justice Sen in 


, Paragraph 32 at page 1004 has refused to go into the question of violation 


"of the principle of natural justice in the absence of propet materials. 


But Mr. Justice Hazia in paragraph 56 at page 1011 is clearly ‘of ‘opinion. 


that’ there is Wo -Violation of he principles of natural” justice "When the 
statute does hot fequire any reasons to be given or. any opinron to be 


- formed. The dequifemient of the principles of natutal justice, according 


tò Mir, Justice Hazra, must. depend, inter alia, upon circumstances of the 


"Cage, and also-on the fuless under which the Tribunal à acting. Mf. 
| Justiób Haza ways that section 67A subsection (3) of the Act does not 
-provide that notice Should bè, given to the Chairman or the: Commis- 


‘sidaters before eonferting powers oa the ‘Executive Officer ees the 
' notification. 


- 45. Tt appears. therefore that there is no ‘difference ‘of ak oñ 
‘thé question Of ‘applicability of the prinviples of natutal justice ‘between 


*. the two Division Benches. And this Bench is mot competent t© determine 


the Srüestion ih ‘these ‘citcumstandes. 
"We ‘therefore express the view that ‘the words ‘such powers’ in Section 


d l [7 (@) of ‘the Act may include ‘all powers’ 'ef the Chairman. or the 


Commissionets. In view of this finding the application is dismissed and 


the Rule i discharged. . There, will be mo order as to costs. ' 


^ M6, . The.tinterim orders, if any, are wabated. - 
Full Benth Reforente No. 2iof 1374 in Old Rule No. TARY Cw) 
of 1972 : 


JT. Ta View of the jüdgment delivered by us in Tivil Rule No. 6033 


oN (v) of 1973 Kamal 'Krishna- Bhattacharya ‘and ‘other ^v. The State of 


West Bengdl and others above, ‘this application is dismissed. The ms 1B 
sdistharged. There will 'be no 'otder as to costs. 

‘The fnttetim ordéts, if any, afe watated. 

s. K Datta, J.: Y'gree. 

SK Roychowdbury, d.: lapree. 


| SPM. ' a fL Tun ur XX. ; 
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*. [CONSTITUTIONAL WRIT JURISDICTION ] 
' — "Before Mr. Justice Chittatosh Mookerjee 
."^ Decision > November 5, uid 

Dhirendra Kumar Saha... ^: T ae Oe ... Petitioner 
" 4 Versus ^0 | 

“The State of West Bengal aud ors. ... 0... .. .Respondents* 

Police Regulations Bengal 1943 (Vol D), Regulations 880(a) & 858(2)— 
Suspension — —Requlrements under clause (a) of R. 880—Nen-compliance 
thereof — Effect — Reg. :858(2)-—Suspension under—Existence of conditions 
precedent to making order of suspension, under —Suspension as punishment. 

~, The petitioner is a Sub-Inspector of Police in the West Bengal Police Service, 
At the relevant time he was attached to the Canning Police Station, 24 Parganas 
On 1:4,75 he was suspended by an order’ made by the Superintendent of Police, 24 
Parganas. Subsequently on 7.5.75,- the (petitioner was served with a charge sheet, the 
allegation being that he was guilty of gross dereliction of duty and negligent inves- 
tigation unbecoming of a Police Enspector. 

The petitioner's case was that the impugned order of suspension was not made 
in compliance with clause (a) of Regulation 880 of the Police Regulations Bengal 
1943 (vol. I). 

:. HELD : The impugned order of. lido on the face of it stated 
that..the. petitioner was being placed under suspension by way of punish- 
mant for. his allegedemisconduct and negligences. Plainly, this is not permi- 
ssible in law. Admittedly there was no enquiry against the petitioner 
prior to the passing of the suspension order and imposition of suspension by 
way. 0f penalty upon the petitioner was illegal: and the order was made in 
flagrant violation of the principles of natural justice. i 

Regulation 858(2) of the Police Regulations Bengal 1943 has no 
application so far as the instant case is-concerned. The said Regulation 
authorises stispension pending inguiry and not suspension by way of- puni- 
shment on the ground of misconduct ‘and negligent investigation. 

--That being the position, the impugned suspension order being illegal 
and. without lawful: authority should-be quashed. 

Charu Chandra Ganguly, Miss: Nirmala Kumari Chaturvedi and Mrs. 
Hem Kumari Chaturvedi... - aas e. 05 0 aes for the petitioner 
Paritosh Mookerjee... Wc dar the Respondents 

The Judgment of the Cuan’ was as follows :— 

-. The petitioner is'a Sub-Inspector of Police in the West Bengal Police 
Service. ` At the relevant time he was attached to Canning Police Station, 
within the 24-Parganas. . : ‘On April 1, 1975, the Superintendent of Police, 

24 Parganas passed, the following order placing the petitioner under 
_suspension, Vide Annexure 'F':— 
| “S,.1., Dhirendra Kumar Saha, of Gaining: P.S. is ked fides 
suspension with effect from 1.4.75. AM for his misconduct and negligent 


*C. R.-mo. 651 (w) of 1973 - - 
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investigation of Canning P.S.. Case No 36. dt. 26.2.75 u/s. 364/302/ 
201 LP.C and for not starting a case u/s. 436 I.P.C. up to 31.3.75. 

„He will draw $ of his pay as S.A. plus usual allowances during 
suspension périod and will un io H. Qrs. at once ane will deposit 
his kits,” i 


Suediei on ‘May 7 7, 1975, he Was served with à charge- sheet which 
alleged that hé was guilty of gross deréliction of duty and ‘egligent inves- 
tigation unbecoming ofa Policé Inspector. It i is not necessary forme. io 
set'out particulars of the chargés against the' petitioner inasmuch as the 
said disciplinary proceeding in Tespect of: the’ said ‘charge is pending and 
the sanie i is’ ‘not the subject matter’ of tHe preséht. Rule. ; 


2; In my view, the order òf suspensiofi' dated April I, 1675 Arine- 
xure ‘F’, impugned’ in the preserit Rule should: be qüäskëd às illegal and 
Without jurisdiction. The , petitioner's case is that the said, , suspension 
order, Annexure ‘F, was not in compliance with Rule 880;. Clause (a) of. ' 
the Police Regulations Bengal 1943, Volume L In the first place, the 
respondents did not produce any material before me io show that on 
the date the petitioner-was placed under suspension, there is either a disci- 
plinary proceeding was pending against him or it waseeven contemplated: 
Secondly, neither the order of suspension, Annexure: ‘F’ nor any othér 
materials on record indicate that the Superintendent of. Police, 24-Parga- 
nas, had formed any opinion. that continuance in office by the petitioner 
pending enquiry against his conduct would be prejudicial to public interest. 
I have already set out the suspension order, Annexure ‘F’ to the writ peti- 
tion.. The same categorically stated that the petitioner has been placed 
"under: suspension with effect from April 1, 1975". for his misconduct and 
negligent investigation. of Canning „P.S. Case No. 36 dated 26th February, 
1975 under Section 364/302/201 IPC and for not starting a case under 
Section 436 IPC upto 31st March, 19757. Thus, the suspension order on 
the face of it stated that the petitioner was being. placed under suspension 
by ‘way of punishment for his alleged misconduct and negligerice. Plainly, 
this was not permissible in law. Admittedly, there was no enquiry against 
the petitioner prior to the passing of the suspension order and imposition 
of suspension by way of ‘penalty upon the petitioner was illegal and in 
flagrant violation of principles of natural justice. i 


8. Further, in the instant case, on perüsal of the affidavit-in-opposition, 
affirmed by Amal Kumar Dutt; Superintendent of Police, 24-Parganas, if app- 
ears that it did not state that the deponent had satisfied himself that continu- 

ance in office by tlie petitioner pending enquiry into his conduct would be 
prejudicial to public interest. The records have not been produced before 
me to establish that the same contained any endorsement contemporaneou- 
sly made by the suspending authority who suspended the petitioner that 
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continuance in office by the petitioner pending emmig agairst him would 
be prejudicial to public interest; pur 
0774 ^ Mr Mukherji, for the ‘State’ 1elied upon Regulation 858 (2) of 


de the P Regulations v which inter. P lays dowii- 


ane 3 ma 


A Superintendent may. suspend aiy wies. sübordinate to him, 


hal v 
5 pending enquiry into his'conduct... 
The said Rale 85802) ‘algo : authorises’ suspension pending enquiry and not 
‘suspension by way o of: ‘punishment on the ground of misconduct dnd negli- 
gent investigation. "Therefore, ihe ‘Regulation 358 (2) of the Police Regul: 
ations is also of no assistance ‘to the respondents. 
Bins the above view, "the. suspension order passed apainst the 
petitioner being" ilegal and without lawful authority : should be quashed. 
m accordingly fake this Rule “absolutes ^ à 
^ 71'6. “Let a Writ of Certiorari ‘issue’ ‘commanding | the respondents to 
forbear frora giving effect to and/or fürther . effect to’ the said ` suspension 
order, Annexure E ‘and the rédiogram "message Amnexure ‘E’ I, however, 
miaké it clear that it would’ be “opeh to the ‘respondents to proceed further 
in the-matter in ‘accordance with “law. I “also make’ it clear that order 
passed in this Rule will not affect the disciplinary proceedings now stated 
to be pending against the petitioner., Liberty is also given to the petitioner 
to gontest the said disciplinary: proceeding and to, challenge - the same 
hereafter, if mecessary, in accordance with JAN 
There will.be no orderas., to costs: . : 
PR. - a EUM E 


Y 
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ET APPELLATE - NGATEN 
es Mr. Justice Sankar Prasad Mitra, Chief Justice. ' 
- ^." sand Mr. Justice Saji Kumar Datie. 
n , Decision ; September 15, 1976. 
Ys husada. Kunkri "S oo 7 5 Appellant 
oe Veras WE aa EA : 
| Dini Controligr, Food & Supply & others . - ilg 
e And C sv i: 
xd Chandra Kanta Saha nA ee y ma E Appellant 


: j State, of West ‘Bengal ‘aud. others” si kangeni 
5. A ef. Rice Militng © Industry eeu Act, 1958 as inserted 
by Rie— Miting Industry (Regulation) (West Bengal Second Amendment) 
^. > Appeal from Original Order: Tender No. 1847.0f 1976 and 
Bacci Quer Order deg Ae. MH of 1976; 
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Act, 1974—Whether valid—'Pith and substance’ of the Amending Act— 
Constitution of India—Articles 245, 246 and 254 (2) and Item 52 of 
List I and Item 33(a) in List IIl of Seventh Schedule, Constitution. 


In. Prabhudayal Agarwalla & Ors. v. Union of India & Ors, reported in 1975 
(1) C,L.J. 122, it was held that the Rice-Milling Industry (Regulation) (West Bengal 
Second Amendment) Act,:1974 constituted an encroachment on the legislative field 
covered' by the Central Act, viz Rice-Milling Industries (Regulation) Act, 1958' and 
was therefore ultra vires and void. The issue as to the vires of the said Amending 
Act was raised afresh in this case and was decided by the trial judge against the 
State ‘Government. The State Government appealed. 


HELD: The appeal should be allowed. The ‘pith 25d substance’ 
of the amending Act related to “the ' production, supply and distribution 
of rice which is a product of the rice-milling industry" As — rice-mllling 
was a controlled industry, the amending legislation was covered by -clause 
(a) of Item 33 in List III of the Seventh Schedule to the Constitution. 
Any inconsistency between, Sec. 6A as introduced by the Amending Act 
and the Central Act stood validated as a result. of the assent given by 
the President under Article 254 of the Constitution, Sec. 6A is therefore 
intres vires and valid. 


Cases referred to : he -ga 
(1) -@rabhudayal ae re Ors: v. Union of Indja & Qrs. .1975(1) 
CLJ 122 


(2 Ram Krishna Dalmia & Oa y. Justice S. B. Tendolkar & Ors., 
AIR? 1958 SC 538 

(3) Kerala State Electricity Board v. The Indian Aluminium Co. Lia, 
AIR 1976 SC 1031 


S. C) Bose, R. P. Roy and Miss Sunanda Roy, sas for Appellants | 
P.K, Sangupta, and Miss Jolly Seth, Qoo. c» V for Respondents 
The Judgment of the Court was as follows : — 


Mitra, C. J. :—This is an appeal from the judgment of Mr. Justice 
Amiya Kumar Mookerji delivered on the 18th June, 1976 in an application 
under Article 226 of the Constitution. The appellant prayed for a’ Writ 
in the nature of Mandamus commanding the Licensing Authority to 
consider and dispose of his application for a licence under the Rice-Milling 
Industry (Regulation) Act, 1958 for carrying on rice-milling operation. 

: 2. ‘The parent Act in question is an Act of the Central Legislature. 
It was amended by the West Bengal Act LIII of 1974. By this amending 
Act, a new section was inserted. This new section is Section 6A which is 
as follows :— 

“6A. Licence for husking mill :—(1) Noccirtsadiug a anything 
to the contrary contained elsewhere. in this Act, every owner of a hus- 
king mill, whether he holds a licence under this Act or not, shall, within 
thirty days from the date of coming into force of the Rice-Milling 
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sd (Regulation) (West Bengal Second Anann Ordinance, 

1974; (West Bengal Ord. XIV of 1974) or in.. the case of an owner of 

‘a new husking mill, before he starts actual milling operation, make an 

, application to the licensing‘ officer for the.grant of a fresh licence. for 
- carrying on rice-milling operation in that husking mill : 

Provided that the licensing officer may for good or sufficient 
reason being shown, extend the time for making such application for 
a further period of thirty days. 

(2) Every application under sub-section (1) shall be made in such 

` form, be accompanied by such fee „ànd shall contain such particulars 
as may be Specie by the State Government by notification in this 
behalf. 

(3) . A licence granted by the licensing officer on application made 
under this section shall be subject to the following condition, namely :. 
(a) , that the licensee shall recover from every customer not less than 
sixty per cent of the charges for milling rice, in kind, that is, in rice, 
(b) that the licensee shall deliver to the State Government seven tonnes, 

- jn the case of a husking mill which is fitted with a No. 2 type huller 
and i in any othet case five tonaes, ‘of rice of fair average quality, wit- 
hin the thirtieth day of April every year, atsuch price as may be fixed 
by the State Government under ` any law for the time being in force, 
and (c) such other conditions, if any, as the State Government may, 
by notification, specify. 

6 Mattėrs which do "not ben provided For in this section, 
but which are provided elsewhere in this Act or in the rules framed 
thereunder shall mutatis mutandis apply to a licence granted under 
this section. 

Explanátion.—A "husking. nil" is a rice : mill which undertakes 

tice-milling. operation on customer's account only.” 

3. Inthe Statement of Objects and Reasons for insertion of the 

above section 6A it is stated as follows :— 


SA major impediment to the State Goverinent’s Tice procurement 
programme i in recent years has been the operation of a large number of 
hullers (paddy-husking mills), both licénsed ‘and unlicensed. The 
owners of these hullers are reported to be clandestinely carrying on, in 
‘the name of custom milling, a regular rice trade and helping big pro- 
‘ducers to dispose of their stocks in the form of rice. Large quantities 
of paddy and rice, which wovuld.otherwise have become available to the 
State Government's pones fiue are thus sold in the open: 

, marketat high rates.” 

It has, therefore, become Tes necessary to bring all paddy- 

husking mills, both licensed ànd unlicensed, under the discipline of 
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levy. 1t is considered desirable to impose levy at a flat rate per annum 
to be delivered within a specified date every year and, for this purpose, 
to attend the Rice-Milling Industry (Regtldtiony Act, 1958, in its 
application to West Bengal, so as to provide for (i), ‘recovery of a 
major portion of the milling charges in kind, that is, in rice and (fi) 
requiring all owners of existing husking milis to take out fresh lice- 
nces within d. specified date, grant of such licences being subject to 
their agreeing to the condition of delivery = the fixed quantum of 
levy, 
In order to bring -about the desired changes simultaneously. witk 
„ihe start of the new kharif year an Ordinance called the Rice-Milling 
Industry (Regulation) (West Bengal Second Antendment) Ordinance, 
1974 (West Bengal Ordinance No. XIV of 1974), was promulgated 
on the 31st October, 1974 and published in the “Calcutta Gazette 
 Extra-ordinary,” on the same date, 
~ -The RiceMilling Industry (Regulation) (West Bengal : Sond 
Amiendntent) Bill 1974, seeks to replace the Ordinance.” 
4. itis obvious that the objects and purposes of the legislation were . 
tò énsure that the State Government's. food procurement programmes 
became successful to meet the demands 1 in times of scarcity and in areas 
of scarcity." The Wést Bengal “Act LIM of 1974'by which gection 6A ‘was 
Inserted Was published i in the Calcutta Gazette, 'Extra-ordinary, part I, 
No. 659 on the {2th December, 1974 with the assent of the President, 
Thereupon, the District Controller of Food and Supplies of different 
districts in West Bengal issued a general and eyclostyled order to the 
existing husking mill owners to know whether they held a licence under 
. Act 21 ‘of 1958 or shall make an application in the prescribed proforma 
iu terms of the said section 6A for the grant of a fresh licence for carry- 
ing On rice milling -operation. It was stated that in the ' event of the 
husking ‘mill owners making defaults their current licences would lapse. 
The vires of section 6A was then challenged in this Court. In the case of 
(1) Prubhuduyal Agarwalla and others v. Union.of India and others, reported 
in 1975 (1) CLJ at page 122, the challenge was on the ground that the' 
Rice Milling Industry (Regulation) -Act, 1958 having been passed by 
Parliament under Item 52 of. List 1 in the Seventh Schedule to the Cons- 
titution (that is, Industries, the control of which by the Union is declared 
by Parliam-nt by law to be expedient in the public interest), the State 
Legislature was not competent to pass the amending Act. The amending 
Act therefore invaded the legislative realm of Parliament and was ultra 
vires the State Legislature and void. The' State Government contended 
that the amending Act related to Entry 33 of List IIT of the Seventh 
Schedule and its validity was not affected by Entry 52, List I and was 
thus intra vires the State Legislature, Entry 33 runs thus: | 


t 
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, "33. Trade, and Commerce in and the: production, supply and 
Salittibulton o£ es iv 
4a). the products, oe any: “industry: wre the gontrol of such 
industry by the Union is declared by Parliament by law to be expedient 
7 in the public:-interest, and imported goods of hp ator Kind ag such 
ped T 
D). foodstuffs, including wiible oilseeds and ilice 
*i KWE further sentended: before Mr. Justis Mookerji on behalf 
of Me ‘State “Government that sub-section (3) (a). and (b) of section 6A. 
which provided for receipt by. husking mill owners of payment in kind. 
and-payment by; them. of a i levy’ "was severable fram nr Test of section 6A 
and was valid. ee etn 
- 6° Mt Justice Mockerji held that the, Sa A was va His 
Lordship's: view was that the true character of the'amending Act was to 
regulate the miling. operation'of ‘the, rice mêling industry and to’ abrogate 
the provisions of. séctióni 5, 6, 7 and 12 of the Céntral Act; The Amend- 
ing Act, according to the’ Jearned . “Judge; encroached upon the field 
covered by the. Central Aet "which Jeláted.to àntry S2in ListL The 
amending..Act "was, therefore; beyond the competence. ot. the State 
i Legislature His Lordship "was further-of the view that the provisions of 
| sub-section 43) (2). and (3) (b) of section 6A could not be severed from 
_ the test of section 6A; the scheme of “which was intended to be operated 
as a whole: “These three sub-sections were also void. 


($3. The State Government preferred an appeal against the decision 
of Mr. Jistice Mookerji. “When the appeal camé up for hearing before 
aus the Jearned Government pleader ` submitted that the State Government 
did not ‘want tó proceed with ilie appeal.” Accordingly, the appeal was 
dismissed for nen-prosécution. During these periods, numerous applica- 
tions were filed for granting of- licences to ‘husking mills under the amen- 
ded provisions of section 6A. Due iô- the unsettled legal position the Lice- 

` msing Authorities did hot dispose of these applications. After the State 
Government withdrew the appeal; the position changed and the present 
appellant’s application under Article 226 of the Constitution came up for 
hearing: before Mr. Justice Mookerji- ‘Mr. Jüsticé Mookerji directed the 
Licensing Anithorities: £0 -dispo8e.of the said applications in accordance 
with daw. “Mr. Justice, Mogkerji also: directed that unta the Licensing 
Authority’s decision was, given, the - respondents.to the application before 
him must net seize, seal or in. any "way disposs.of. the appellant's husking 
machine., The Rule was thus PP Jof tyes Justice Mookerj. No 
order was passed for costs. 


8. Itis against this ene that the ws appcal has bcen pre- 
ferred. ; ; 
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Article 245 of the Constitution is as follows :— 
. "245. (1) Subject to the provisions of this Constitution Parlia- - 
nrent may make laws for the whole or any part of the territory of India; 
and the Legislature of a State may make laws for the whole or any 
part of the State. 

(2) No law made by Parliament shall be deemed to be invalid on. 

the ground that it would have extra-territorial operation.” 
The Article lays down the extent of laws maik by Parliament and 
by the Legislatures of States. 
The next Article, that is, Article 246, deals with the subject matter 
of laws made by Parliament and by the Legislature of States. Itis im 
these terms :. 
i “246. -(1) —ÁÁ— anything in clauses (2) and (3), Parli- 
ament has exclusive power to make laws with respect to any of the 
matters enumerated in List I in the Seventh Schedule (in this Constit- 
ution referred to as the “Union List"). i 

(2) Notwithstanding anything in clause (3), Parliament and, 
subject to clause (1), the Legislature of any State also, have power to 
make laws with respect to any of the mnattets enumerated in List HI in 
the Seventh Schedule (in this Constitution a to asthe “Concu- 
rrent List”). , 

(3) Subject : to clauses (1) and (2), the E of any State 
has exclusive power to -make laws for such State or any part thereof 
with respect to any of the matters enumerated’ in List I in the Seve- 
nth Schedule (in this Constitution referred to as the "State List"). 

The next provision of the Constitution to be noted by us is Sub- 
Article (2) of Article 254. It prescribes : 

“Where a law made by the Legislature of a State with respect to 
one of the matters enumerated in the Concurrent List contains any 
provision repugnant to the provisions of an earlier law made by parli- 
ament or an existing law with respect to that matter, then, the law 
so made by the Legislature of such State shall, if it has been reserved 
for the consideration of the President and has received his assent,” 
prevail in that State." 

This Article therefore has to be looked into in cases of inconsistency 
between laws made by Parliament and laws made by Legislatures of States. 


9. Applying the principles enumerated in the aforesaid Articles of 
the Constitution we have to test the validity of section 6A of the Rice 
Milling Industry (Regulation) Act, 1958. In these matters, some well 
known principles have to be borne in mind, namely :- 

(1) That there is always a presumption in favour of the constitution- 
ality of an enactment and the burden is upon him who attacks it to show 


D 
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that here has been a clear transgrésseion. of the constitatidiial principles 
(Vide (2) Ram | Krishna Dalmia and others.v. Jusiice S. B. Teridolkár ánd 
others, AIR. 1938 SC 538 at page 547),- 


0). The items included in the three Lists in the Seventh Sctieduie 
may in different instances overlap. In cases of such overlappings, thè 
Courts. have evolved the theory of “pith and substance.” In pith and sub- 
“Stance ifa legislation falls within one List or the other but some portion 
of the. subject-matter. of that legislation incidentally trenches upon and 
might come to fall under another List, the Act as a whole would be valid 
notwithstanding such incidental trenching (vide (3) Tae Kerala State Ele- 
ctricity Beard v. The Indian Aluminium Co. Lid., , AIR 1976 SC. 1031). 


_ 10. In the light of the above principles we have to determine the 
‘pith dnd substance’ Of section 6A which was inserted by the West Bengal 
Act LIII of 1974. To us, the ‘pith ' ånd substance’ of the legislation 
appears to be about the production, ‘supply and distribution of rice which 
is a product of the rice-milling industry. The Control of this industry 
was declared to bein public interest ' and was taken- over by the Union 
by enacting.the Rice-Milling Industry (Regulation) Act, 1958., referred to 
. above. Entry 33 in List III in clause (a) expressly provided for legislation 
in respect of the trade- and commerce, and the production supply and 

. distrubition of the products of such controlled industry. So far as this 


^^ entry is concerned, both Parliament and State Legislatures can make laws. 


By the. amending Act the próvisioiis ‘of the parent Act was amended in its 
‘application to West Bengal. And if thé State Legislature makes any 
law inconsistent with the: laws: made ‘by Parliament all that is required for 
validation of the said” laws is the assent of thé Président. In the present 
case, the assent, to the amending Act wds:obtained on the 12th December, 
‘1974: Th this view of the matter, we are of opinion that section 6A is 
‘intra Vires and Valid, 


di. Mr. jJustiéa  Méoketji was of thé opinion that by i insérting süb- 
“section 5 of section 6À in thé Céntral Act bY the amending Act which 
provides that all licéfises granted utidér tiie: Cérittal Act were to lapsé on 
| ‘conditions méntionéd i in the said sub-séction. tlie ariénding Act concerned 
itself with fégulating the ricé milling iündustty. This, it was held, was 
beyond the powers. conferred by item 33 of the concurrent list of Scliédule 
VIL to the Constitution, Which confiried concurrent legislation only to trade 
and commerce in, and. the production, ‘supply and distribution of the produ- 
cts of the industry. and not to regulating or controlling and licensing of the 
Industry. In-our opinion; the: grant of license i$ also concerned with the 
production, supply ánd distributión of the . ptòdücts of the rice milling 
industry naineély ricé produééd by thie husking mills and trade and com: 
‘merce therein. -At the same time the provisions | of the Central Act régat- 
ome regulation. of the industry Was Rd süstáinéd and présérved by 
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insertion of the requisite provision in Section 3 ofthe Amending Act 
whereby the impugned section as section 6A was incorporated in the 
Central Act, This provision as sub-section (6) of section 6A became a 
part of the Central Act in its application to West Bengal. There is accor- 
dingly no ttansgression of powers by the State Heg in respect of 
the Doer legislation. 
- , 12. In the result, the appeal is allowed.- The judgment and valid. 
of the trial Court are set aside. We direct the Licensing Authority to 

consider and dispose of the appellant’s application under Section 6A of. 
the Rice Milling Industry (Regulation) Act, 1958 according to law. 

There will be no order as costs. l l 

Let appropriate Writs be issued. . - 

-Appeal from Original Order Tender- No. 2434 of 1976. : 

13. In view of our judgment delivered in Appeal from Original 
Order Tender No. '1847 of 1976 (Bishnupada Kunkri v. District Controller, 
Food and Supply and others) above, this appeal is also allowed. 

There will be no order as to costs. 

' Let appropriate Writs be issued. 

"Datta, J.: I agree. : 

N.C.S. a , . 





(CONSTITUTIONAL WRIT JURISDICTION] : 
Before. Mr. Justice Anil Kumar Sen.aud. Mr. Justice Manash Nath Roy 
Decision : oe 21, 1976 
Income Tax Officer & ors. i | Applicants* 
` Versus : 
Mahadeo Lal Tulsiani &. ors. ibe .. Respondents 
‘Notice under Section 148 of the Income Tax Aet, 1961— Hnndi loans 
disclosed by the assessee accepted by the Income Tax Officer as genuine— 
Subsequent finding that such loans were not genulne— Whether notice is 
valid— Whether cyclostyled recorded reasons invalidate the notice— Whether 
the endorsement by the Commissioner “yes, I. am satifled" is sufficient 
compliance with the provisions of Section 151 10) of the Income Tax Act, 
1961, 

: Calcutta Hardware Store, a firm was assessed to income tax for the 
assessment year 1961-62 on a total income of Ra, 87, 227/- by the Income Tax 
Officer, I-Ward, Hundi Circle, At the time of the said assessment the assessee-firm 
filed; inter alia, loans accounts. Such. loans included a number of bund: loans and 
the asacssee-firm also claimed credit for the interest. alleged to have been paid on such 
loans. The Income Tax Officer making the sald assessment accepted the loans to be 
genuine and allowed deduction for the interest alleged to have been ‘paid on such 
loans, On March 30, 1970 the successor-in-office of the Income Tax Officer, I- Ward, 


.* Appeal from original Order No. 1086 of 1974. 
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Hundi Circle issued the impugned aotices under Section 148 of the said Act proposing 
to reassess the income for the said year on the ground that in course of the assess- 
mont proceedings for the subsequent -years it was found that tho assessee introduocd 
cash credits in the form of hundi loans which were not genuine. 

A.K. Mookherjee-J. wes of the view that in aa much as at the time of the 
original assessment the bundi loans were accepted to be genuine, there was no 
omission on the part of the assesses to disclose truly or fully the material facts and 
the Income Tax Officer merely acted on the basis of a change of his opinion, The Lear- 
ned Judge also held that the recorded reasons boing cyclostyled the Income, Tax Officer 
never applied his mind and did not arrive at any bonafide bellef on sach findings. Tho 
Learned Judge allowed the writ petition and made the Rule absolute. Being aggrieved 
‘the Revenue preferred an appeal under Clause 15 of the Letters Patent, The appeal was 
allowed and the judgment and order of the Trial Judge were set ins Tue Rule was 


discharged. | 
.HELD :—(a) If the assessee. hay ules his obligation and has 
submitted a return and has also made a full and true disclosure of all mater- 
lal facts, but even then if there had been any escapement of -assessment due 
to any error or omission or failure on the part of the Income Tax Officer 
`- making the assessment, such escapement of assessment could be no ground , 
for initiation of proceedings under: Section 141 (a) of the Income Tax Act, 
4961. Any change of opinion by a successor Income Tax Officer taking 
a different view of the law or making a different inference from facts disclo- 


sed, would nog furnish any ground for initiation of a MIN under 
Section 147 (a) of the said Act. 


(b) The assessee, however, is required not only to make full disclo- 
sure of all facts relevant to the assessment, but also a true disclosure thereof. 
Where the assessee originally represented a number of cash credits as loans 
and.what were really income passed off as loans and” as such income 
escapping assessment, it is wholly immaterial to consider whether the Income 
Tax Officer making the original assessment could or could not have found 
the said: loans to be faked or not. s 

(c) When the successor Income Tax Officer arrived ata conclusion 
that the assessee concealed a part of his income- by falsely representing the 
same as loans at the time of original assessment which. were subsequently 
found out, he was not proceeding. on change, of opinion or view. He was 
proceeding on actual facts as subsequently found out. ; 

(d) Where on the basis of facts found in the subsequent assessment 
the Income: Tax Officer formed the belief that certain transactions which 
were represented as loans were. not genuine when similar transactions with 
same persons in succeeding assessment-years were found to be not genuine, 
the Income Tax es Can wah initiate the iid under section 
147 (a). 

(e At-the dag of issue of notice the ‘Income Tax Dine is not to 
come to any concluded finding as to whether any loans were genuine or not, 
be is merely to form the reasonable belief that they were not genuine. Such 


D 
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a belief can reasonably. be formed by the Income Tax Officer on the materials, -` 


as disclosed by him, 


(f) The endorsement by the Commissioner of Income Tax Officer 
to the effect ' ‘yes, Tam satisfied" must be held to be due compliance with 
the provision of Section 151 (2) of the said Act. If the Commissioner 
records his satisfaction in a positive manner as aforesaid and there being 
no other material to show, that notwithstanding such a record the Commissi- ` 
oner never applied his mind but merely signed on a dotted line without 
application of his mind, the contention that the Commissioner ‘never arri 
ved ata bonafide satisfaction in recording the same can not be ‘accepted. 

(e) From the fact that the reasons have been recorded in cyclostyled 
manner it cannot be concluded that there had been no application of mind 
by the Income Tax Officer or that he has proceeded ina mechanical manner. 
Cyclostyling the reasons might have.been a necessity for very many rea- 
sons. That alone does not render the act mechanical. 

. Cases referred to : ^ 


(1) Caleutta Discount Compony v, Income Tax Officer, Companies 
" District-1, Galcutta. 41 ITR 191. (SO) 
(4) S. Narayanappa v. Commissioner of Income Tax, Bangalore. 
Er AIR 1967 SC 523 
4 (3) Kantamani & Sons v. I.T. officer Rajumundri AJR 1967 SC 587 . 
- (4) Lakshmani Mewalal Das v. Income Tax Officer. 99 TTR 296. 
č (5) Chhugamal Rajpal v. S.P. Shaliha 79 ITR 605 (SC). 
* (6) Income Tax Officer v. Lakhmani Mewalal Das 103 ITR 437 (SC) 
(7) Sheo Nath Singh y. _ Appellate Asstt. Commissioner of Income 
Tax 82 ITR 147 (SC) 
No! Union of India v, Rai Singh Deb, Singh Bist 88 ITR 200 ‘ 
(9) Sk. Ibrahim v. The State. of West serga! & Ors AIR 1974 SC 736 
Balai Chandra Pal, Nanda Kal Pal = ...for the Appellant : 
Meghnath Banerjee, Madan Mohan Mullick . for the Respondent 

‘Fhe judgment of the Court was as follows :— 

Sen. J.; This isan appeal under clause 15 of the Letters Patent 
preferred, by the revenue and it is directed against the judgment and order 
dated Match 22, 1974, passed "by A.K. Mookerji, J . in Civil Rule no. 
607(W), of 1971, whereby the: learned Judge set aside a notíce under sect- 
jon 148 of the Income Tax Act, 1961, (hereinafter referred to as the 
said Act) and quashed all proceedings initiated thereon.. 

2. Messrs. Calcutta Hardware Store of which the sole respondent ' 
is a partner was assessed to income-fax for the assessment year 1961-61 


, on a total income of Rs 87,227/- by the Income-tax officer. “1” Ward, 


Hundi Circle, Calcutta, on February 22, 1962. At the said assessment, 
the agsessee firm filed copies of their accounts including P and L Ac- 
count, balance sheet and loan account. Such loans obviously included 
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a upmber of ` hundi ‘Joang adi the’. assessee firm. also claimed credit ' 


for the. iüterest ' alleged to have been paid on. such loans. The Income- 
tax Officer “making the assessment “accepted: the loans to be genuine and 
granted ‘credit for the interest alleged 1 to have been paid on such loans. 
On March 30,..1970, the süccessór-in-office of the Income-tax officer ‘1’ 
^ Ward, „Hundi Circle, Calcutía, issued the impugned notice under section 
148 of the said Act ‘proposing to reassess the. income for the said year 
1961-62 on the ground that he had reason to believe that the assess eels 
income ‘chargeable’ to tax for the assessment year - 1961-62 had escaped 
assessment within the meaning of section 147 of the Income-tax Act 
1961. The notice further recited that such a notice was being issued 
on obtaining the necessary satisfaction “of. the Commissioner of Income 
Tax, West Bengal. The respondent. disputed -the vaidity of such a 
potice under section 148 and the: pfoceedings for reassessment based 
‘on such a notice. in atit, ` petition on whick: the aboye Rule was issued 
According to the respondant the impugned notice was not based on any 
‘reasonable: belief and in any event there “were no materials ' on which 
any such, bonafide belief could have been’ arrived at by the Income Tax 
‘Officer when - he proceeded to issue. the impugned notice. It was further 
claimed by the respondent that,there was full, fair and true disclosure 
of all basic’ facts" including the hundi loans at the time of the origiiial 
assessment afd the Income-tax “Officer inaking the assessment accepted. 


such: loans to be genuine and allowed. the. claim of interest paid on : 


such Joans- to. the creditors. The. successor Income-tax Officer, according 
to the Tespondent could not have ‘lawfully. initiated the proceedings for 


Teagsessment on a notice under section 148 merely on a different opin- | 


ion being entertained by him: in "regard to. the, said Joan’ transactions. 


It is further claimed. that there: was no valid ‘and lawful satisfaction on ' 


the part of the Commissioner of Income-tax under section’, 151(2) of the 
Said Act, and as such, the impugned notice, was clearly beyond the san- 
ction of law, 


3. In contesting fhe'aforesaid ‘writ petition, the Income-tax Officer 


filed an affidavit, in paragraph 6 whereof he stated ‘At the time of the 
original assessment the assessee firm filed some copies of accounts inclu- 
ding P and L Account, balance sheet and loan account but the said loan 
account. did not include the list of hundi loans. Subsequently during 
the course of assessment for thé- yeat 1964-65 completed on 28th August 
1968, and also for the assessment year 1965- -66: it was found by the Income- 
tax Officer that the assessee introduced- cash crédits in the - form of hundi 


loans which were not genuine as there was no confirmation. either of the par- 


ties adyancing the loans or any others evidence about the loan transaction 
was furnished a and produced before the : assessing Income- tax Officer. There- 
tore I deny that ‘the facts relevant to` the said assessment year ‘were fully 


"oe 
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and truly disclosed and brought to the knowledge of the Income-tax Officer 
making ‘the assessment as alleged 1961-62 it came to light “in course of 
assessment forthe year 1964-65 and 1965-66 that the hundi loans were 
not genuine’. Such was the case for issue of the impugned notice made 
by the Income-tax Officer in his opposition wherein he. disputed the 
claim of the respondent that at the time of the original assessment there 
was full and true disclosure of all facts and he further denied the sug- 
gestion that the impugned notice had been issued merely based on a 
change of opinion. It wasfurther disputed that the satisfaction recor- . 
ded by the Commissioner was not in accordance with law. 


4. Ina reply filed by the respondent there was a categorical denial 
that at the time of the original assessment the assessee firm had not 
disclosed the list of hundi loan. On the other hand it was specifically 
asserted that allloans were truely and faithfully disclosed to the Income- 
tax officer making the original assessment and he having accepted the 
same to be genuine it was not open to the: successor to say that they 
are not so and thus to initiate the proceeding for reassessment. 

5. The learned Judge in the trial court appears to have accepted. 
the case of the respondent that the hunti loans here disclosed by thé 
assessee firm atthe time of the original assessment, On, acceptence of 
such a case the learned Judge proceeded to hold that there being no 
omission or failure on the part of the assessee to disclose truly and 
fully the material facts at the time of the original assessment and the 
Income-tax. Officer having accepted such loans as genuine with due kn- 
owledge of such facts, the successor Income-tax Officer, when he formed 
the belief that such hundi loans were not genuine, was merely chang- 
ing his opinion and'a mere change in the opinion does not entitle the 
Income-tax Officer to either issue a notice under section 148 or initiate 
a proceeding for reassessment under Sec. 147 ofthe said Act. .This was 
the principal reason on which the learned judge in the trial court proceeded 
to set aside the notice and quashed the proceeding for reassessment. 
Incidentally, however, he further held that the copy of the reasons which 
was not disclosed in the affidavit of the Income-tax Officer but which 
was produced before him from the original records being cyclo-styled it 
must be held that the Income-tax Officer never applied his mind and 
arrived at any bonafide belief. On such finding, the learned judge allowed . 
the writ petition and made the Rule absolute by the judgment and order 
under appeal and feeling~ aggrieved thereby the revenue and its autho- 
rities have come up in appeal. 


^ 6.' Mr. Pal appearing on behalf of the appellant has strongly 
assailed the conclusion of the learned judge in the trial court to the effect 
that on the facts and circumstances, the impugned notice under section 
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148 of the said A Act was Siad -merely, on a change of opinion in respect 
of the transactions by the successor Incomé-tax Officer." On the other 
hand, he was strongly. contended that subsequent facts well establish the 
‘position that the assessee firm never made a true disclosure of facts when 
certain cash credits were misrepresented as hundi loans and such mis- 
representation having been found out in course of assessment for subse- 
quent years, thé incorne-tax Officer had lawful authority to initiate à 
proceeding for reassessment for thé previous year when a part of concealed 
‘income "were passed off as fictitious loans and had escaped assessment. 
Mr. Pal has further contended that though. recorded in a cyclo-styled 
manner facts well establish application of mind by the Income Tax 
Officer to the facts of the individual case and: as such, it coukd not have 
been held that the Income-tax Officer never arrived at any bonafide belief 
‘in issuing the show cause notice. ' . ; 

'7. “Mr. Banerjee appearing on behalf of the sole respondent has 
contested all the points raised by Mr. Pal.. According to Mr. Banerji the 
Income-tax Officer, as it appears from his affidavit, proceeded on wrong 
premises that the assessee firm had'not disclosed the hundi loans at the 
time of the original assessment and thus concealed a part of its income 
which when found out could furnish valid grounds for reassessment. Secon 
dly, it has been contended by Mr. Banerjee that the hundi loans having 
been disclosed’ i it was for the Income-tax Officer making the original assess- 
ment to fiad whether they are genuine or not and when they were accepted 
as genuine by the said officer, it is not open to the successor to hold a 
different view and initiate a proceeding for reassessment. Mr." Banerji 
had further supported the conclusion of the learned Judge in the trial 
court that in any event facts well establish the position that there was no 
application ‘of mind by the Income-tax Officer when he proceeded to 
initiate the proceeding for reassessment and on the other hand he merely 
signed a set and cyclostyled record of . reasons and thus proceeded makin; 
nically which i is not within the sancation of law. 

8. What are the requirements of section 147 and 148 of the said 
Act which correspond substantially to section 34, 66 the old Act of 1922 
“have been the subject matter of judicial decisions in a number of cases. 
The point has been considered by the Supreme Court itself in a number of 
cases starting from (1) Calcutta Discount Company v. Income-tax Officer, 
Companies, District-1, Calcutta ' 41 ITR 191. The principle evolved 
apears to me to be well settled on such" decisions of the Supreme Court. 
The Income-tax "Officer. acquires jurisdiction to proceed under section 
147 (a) read with section 148 of the said Actualy where he arrives ata 
positive conclusion that he has reason to believe that by reason of the 

. 'ommission or failure on the part of the assessee to make-a return or to 
disclose: fully and truly all material facts -necessary for his assessment, 
any part ‘of his i income, profits or gains chargeable to income-tax has 


f 
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escaped assessment. The belief being that of the Income-tax Officer it 
is not open to the assessee to dispute the propriety thereof by disputing the 
sufficiency- of the reasons, though it is always open to the assessee to clainy 
that there exists no belief or that the belief is not at all a bonafide one. To 
the limited extent, as aforesaid, the conclusion of the Income-tax Officer is 
open to challenge in a court of law and in considering whether the belief 
is a bonafide one or not the court can examine whether there exists any 
material for the belief to be formed with reference thereto and whether 
such materials have any rational connection or relevant bearing on the 
formation of the belief and are not extraneous or irrelevant to the 
particular belief specified in the section (2) (S. Narayanappa v. Commi- 

ssioner of Income tax, Bangalore, AIR 1967 SC 523 reaffirmed in (3) 
Kantamoni , & Sons v. L.T, Officer, Rujamundri, AIR 1967 SC 587. . To 
bring it within section 147 (a) escapement of. the assessment must, how- 
ever, always be due to the assessee’s omission or failure either to make 
a teturn or to -disclose fully and truly all material facts necessary for his 
assessment. If the assessee has discharged his obligation and has sub- 
mitted a return and has also made a full and true disclosure of ail 
material facts but even then if there hag been any escapement of assess- 
ment due to any error, omission or faillure on the part of the Income-tax 
Officer making the assessment; such escapement of *assessment could be 
no ground for initiation of a proceeding under section 147 (a) of the Act. 
Similarly, where the assessee has discharged his obligation, as aforesaid, 


r nd has been subjected to an assessment, any change of opinion by a . 


successor Income-tax Officer taking a different view of the law or making 

a different inference from facts disclosed, which leads the Income-tax 
Officer to conclude that there had been an escapament'of assessment, 
would not also furnish any ground for initiation of a proceeding under 
section 147 (a) of the said Act. 


‘ 


9. Applying the test, as aforesaid, to the facts of the present case 
we are unable to agree with the first conclusion arrived at by the learned 
judge in the trial court. On the materials now before us we agree with 
_the learned judge in the trial court that the assessee did disclose the huridi 
loans in the original assessment proceeding. “An assertion to the con- 
trary in the affidavit of the Income-tax Officer is clearly incorrect in 
view of the uncontroverted disclosure made in annexure A series in the 
writ petition. Ext. A2 goes to show that the list of hundi loans were 
disclosed at the time of the original assessment. But such fact by itself 
does not lead to the other conclusion that e&capement of assessment, if 
any, was merely the result of a different view taken by the successor 
Income-táx Officer,” The assessee was required not only to make full 
disclosure of all facts relevant to the assessment but also a true disclosure 


thereof. The facts that led the successor Incomé-tax Officer to’ initiate - 
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the impugned ‘proceeding for assessment are, according to him, that the. 
asszssee- originally did not, make. true. disclosure of relevant facts; a 
number of cash credits were represented by him.as loans and what were 
really income, passed off as loans and those escaped assessment. If the 
Income-tax Officer on relevant materials had reasons to believe as such it 
would clearly come within section -147 (a) of the Act. Itis wholly im- 
material .for us now to consider whether the Income-tax Officer: making 
the original ‘assessment could or could not. have found the same to be 
faked or not. When the successor Income-tax Officer .arrived at a con- 
clusion that the assessee concealed a „part of his income by falsely 
representing the same as loan at the time of original assessment which was 
subsequently found out by him, he was certainly not proceeding merely 
on change of his opinion or view. On the other hand, he was proceeding 
on‘actual facts as subsequently - found out leading to the. conclusion that 
a part of, the income escaped assessment due to untrue disclosure of 
material - facts. -It is.not a case where the assessee having made a full and 
true disclosure of -facts the two Income-tax Officers are arriving at two 
' different’ conclusions ; taking either two-different views of law or facts truly 
and. fully- disclosed-or making two different inferences therefrom. Nor 
is it a case;where there having been a full and. true disclosure of all relevant . 
facts a ‘part of the income is subsequently. found to have -escaped assess- 
tent, due to any error or omission or failure on the part of the Income- 
tax Officer making the - assessment-on.the facts truly. and fully disclosed or 
found out in’ course of the original assessment.-.This being the position, 
we are unable to agree with-the learned judge of the trial court that qu 
the facts and circumstances of the present case, the impugned proceed- 
ing for assessment was initiated by the Income-tax Officer based purely 
on ‘change of his opinion or that reasons . disclosed do not bring the.case 
within the sanction of section 147. (a. This view of ours is well support- 
ed by the Full Bench decision of. this Court in the case of (4) Lakshmani 
Mewalal Das v. I. T O. 99, ITR 296, where it was clearly. pointed out that 
“the truth or falsity of a bare proposition can never be subject matter of 
an inference from the Proposition sel or from, false materials created 
to justify the. proposition.” i 

.10. Mr. Banerjee appearing on behalf of the respondents has hows 
‘ever, strongly contended that on the materials disclosed, the Income-tax 
Officer could not -have at all” formed any bonafide belief that the 
loans were not’ genuine. or that any part of the respondent's income for 
the relevant period has escaped assessment due to any untrue disclosure 
of facts. Strong reliance has,been ‘placed.on the Full. Bench decision of 
this Court above referred to and the two decisions of the Supreme Court 
in the cases of (5) Chhugamel Rajpal v: S. P..Chaliha, 79 YTR 603. and 
i. T. O; v. Lakhmani Mewalal Das, 103 ITR 437. In the latter case, the 


514 Income Tax Officer v. Mahadeo Lal Tulsiani [1976 2 CLJ 


Stipreme Court affirnied the above Full Bench decision of. this court, 

11. In Chhugamal’s case the reason assigned by the Income-tax 
Officer was that the assessee at the time of original assessment: had shown 
certain loans from certain persons who, on a subsequent information, 
appeared to be name lenders. ““Hence proper investigation is necessary” 
Supreme Court found that the particulars of the information were not 
. disélosed, the Income-tax' Officer himself had not arrived'at any definite 
belief on such information when he merely concluded that creditors 
appear to be name lenders and that it is necessary to make a proper in- 
vestigation in respect of such loans. On such a finding the Supreme 
Court concluded “We are not satisfied ‘that the Income-tax Officer had 
any material before ‘him which could satisfy the requirements of either 
clause. (a) or clause (b) of section 147.” 

' 12. The position is similar in the case of Lakhniani's case. There 
the Income-tax Officer assigned two grounds. One was that‘one Mohan 
Singh Kanayalal who was shown to be one of the creditors of the assessee 
had since confessed ihat hé Was doing only rame lending. The other 
ground was’ that three named persons whose namés too’ were mentioned 
in the list of creditors of the assessee were known name lenders. So far 
as the second ground was concerned all the three learned judges constitut- 
ing the Full Bench in this Court and the Supreme Court held that the 
same did not stand in a better footing than thé grouhd im Chhagamal’s: 
case. So far as the first ground is concerned the majority of- the learned 
judges im this Court found that the confession. referred to therein in the 
absence of any particulars cannot be related to'the assessee’s loan for the 
particular year. The Supreme Court affirmed the said conclusion. Supreme’ 
Court held that the live link or close nexus which should exist between 
the material before the Income-tax Officer and the belief which he was 
to form was missing or-in any event too tenuous to provide legally ‘sound 
basis for re-opening thé assessment in the first ground and so far as the 
second ground is concerned the same could not have led to the torisnon 
of the.belief as contemplated by. S. 147 (a). 

' 713, In these two cases the Supreme Court dnd. the Full Benéh of ` 
this Court, reaffirmed the principles, we have referred to: herein before © 
but in applying those principles held on facts either that the, Income-tax 
Officer had not formed any bonafide belief or that the materials on which 
the belief was based was such that no belief could reasonable be formed 
on such ‘materials, [n our, view the principles to be applied being well: 
settled; whether the Income-tax Officer had. formed any bonafide belief 
or not of whether the materials on which he has-proceeded could reasona- 
bly furnish any foundation for- the belief, would always’ depend on the’ 
particular facts of each case. It would: be a matter for the Court.to 
"decide ón consideration of all relevant facts’ and -circumstarices of each 
čase. Now in the present case, the réason assigned by the Income-tax 
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Officer à ás given in-his report to the Commissioner i is as follows :— 

, "It appears from the records that the ‘assessee obtained hundi 
" loans from various ' parties during: the relevant: year. These loans are 
‘ found to- -have been accepted in: the ‘original’ assessment as genuine as 
“ elaiméd. by the : ‘assessee Without: making, any verification. : Now it 
‘transpires that the alleged loan credits also’ includes ceriain credits in 

“ the name of (1) Girdhari Singh J. Sing (2) _Kenayadass | Hotchand 

- (3) Govindaram Nichaldas etc. which have ‘subsequently been found 
to be not genuine, Therefore, I ‘have reasons to believe that the loans 
_ in question are’ not. genuine: and these are the assessee’s concealed 
income which has’ escaped assessment for the assessee’s failure to dis- 
close truly and d all materials. facts. HAE were: necessary for its orig- 
inal assessment." = A : 


14. Reading’ ihe reason thus ini with the affidavit of the In- 

cone Ge Officer it is well established that certain transactions which 
were’ represented as loans at the time ‘of original: assessment were believed 
to be not genuine . when | similar transactions . with same persons in succ- 
eéding two yeats were found, to Be not genuine. This led to further belief 


. that due. to , suèh, mis-representation a part of the concealed income 


of thé ássessee ‘had , escaped assessment. “Here in this case the ` 
Income-tax Officer i is firm in his conclusion that . he has reason to bel- 
ieve that loans are not genuine, 'and these: represent really the concealed 
income of the assessee which escaped assessment. Materials, on which he 
formed such a belief are the facts found in two subsequent assessments 
and those materials, in our- opinion, reasonably justify the belief because 
in subsequent assessments, of the ` assessee., ‘similar transactions with same 
persons were found to be not genüine transactioris of loan. At the stage 
of issue of the notice under: section, 148 the -Income-iax Officer is not to 
come to any. concluded ' finding; as fo "whether the loans are genuine or 
not ; he i is merely to form a reasonable belief’ that they are not genuine. 
Such a belief can reasonably be ‘formed; in our view, on the materials as 
aforesaid which were considered by: the Income-tax Officer in forming the. 
belief, "Hence we “find no merit in this contention of Mr. ‘Banerjee and the 
; decisions relied on by him ‘do not help him « on thé particular distinguish- 

able facts of. this case. For the’ same reason the. decisions of the Supreme 
Court in the case, of (5; Sheo Nath . Singh y. Appellate Assistant Commissi-. 
oner of. Income-tax, 82 TT R 147 and (8) Union of. India v. Rai Singh Deb 
Singh Bist, 88 ITR.200.are „distinguishable and they do not held the res- 
pondent in the present case. 

15. We are also. unable to agree with the learned | judge in the trial 
required by section 147 (a) when he issued the impugned notice. A copy 
of the report containing 1 the, _Teasons has been filed with an 1 aitia filed 
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in the appeal Untoria, there is a typographical error in the 
_ copy so filed in respect of item No. 8 which is -left blank in the copy filed 

along with the affidavit though the original produced records an endorse- 
ment to the effect: “Yes, I am satisfied". The learned judge in the 
trial court is right in his finding that the reasons recorded in the separate 
sheet are recorded in a cyclo-styled form. Though we agree with the learned 
judge in his conclusion that in recording the belief the Income-tax Officer | 
must do so in a bonafide manner and cannot proceed to do so in a mecha- 
nical manner, from the more fact that the reasons have been recorded in 
cyclo-styled manner, we are unable to conclude as has been concluded by 
the learned judge in the trial court that there had been no application of 
mind by the Income-tax Officer or that he has proceeded in a mechanical 
manner. Cyclostyling the reasons might have been a necessity for very many 
reasons. That alone does not render the act mechanical (9) (Sk. Ibrahim v. 
The State of West Bengal & ors. AIR 1974 SC 736). In the present case the 
reason itself as recorded goes to show that certain loan credits particulars 
whereof have been set out in the reason itself are stated to be not genuine. 
Those loan credits are all rélated to the original assessment. Thus, it was 
not a case of a cyclo-styled record of a part of a statutory provision. The 
very reference to particular facts having. bearing on a particular assess- 
ment would go to show that the Income-tax Officer did apply his mind to 
the facts of the individual case in recording such a reason. No doubt in: 
specifying the particulars of the loan credits the Income-tax Officer set. out 
the names of three only out of the hundi creditors using thereafter the 
expression ‘etc’. But that too, im our opinion, does not betray any lock 
of proper application of mind. He was recording the reason in brief so 
that he thought it sufficient to name three of such creditors and not all. 
This being the position, though we are in agreement with the principle 
enunciated by the learned judge in the trial court m this respect we are 
unable to agree with , him that on facts there had been any infringement 
of the said principle. On the conclusions as above, we cannot but set 
aside the judgment and order of the learned judge under appeal. 

' 16. Before doing so, however, we must dispose of a short point 
raised by Mr. Banerjee on behalf of the resporident. He has contended i 
that there had been no due compliance "with the provisions of section 151 
(2) of the said. Act since the Commissioner of Income-tax had failed ' to 
arrive at a bonafide satisfaction or record the same. Here ‘again, the 
issue has to be considered from the point of view of what the facts estab- . 
lish in substance. Now facts indicate that the proposal for reopening 
thé assessment with reasons indicated hereinbefore was placed before the: 
Commissioner of Income-tax. Obviously he applied his mind as is indi- 
cated by his endorsement : - "Yes, I am satisfied.” If the ‘Commissioner 
records his satisfaction in a positive manner, as aforesaid, and there being 
no other material before us to show that: notwithstanding such a.record 
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the Commis ott never abad: i mind: but — signed on'a dotted 
dine Without application of his mind, we até unable to accept the conten- 
tion that the Commissioner never-arrived ata bonafide satisfaction in reco- 
Tding the same. This sa aa raised. by Mr. Banerjee, therefore, must. 
fail and is overruled. - 
`> =- 17 Qn the conclusions as above, this appeal succeeds and is allo- 
wed. The judgment and order passed by the learned judge are set aside. 
The writ petition of the, respondent fails and' is dismissed. The Rule 
obtained by him is discharged. In the facts and circumstances, we direct 
that the parties.do bear their costs throughout. | 7 
Let the operation of ' the order remain' stayed for three "weeks RUE 
Puja Vacation: L 
Roy, J.: : T'agree. 
AS.G. ' 


: [CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
| Bankim Chandra Ray- 
t * Decision: November 17, 1976 T 
Baijoath Gupta & Amn.. c Vici |o „Appellants 


. Versus 

Lakshmi Narayan Gupta... i ... Respondent* 

Letters Patent, clause 15—Remand Order made by Single Judge of 
High Court in appeal under C. P. Code— Whether such order is judgment 
‘within the meaning of the clause— Whether appealable— Effect of such 
order when no appeai is preferred — Whether such order can be challenged 
in the second round of the same proceeding— Remand order made. under. 

The Respondent herein institated an ejectment suit against the defendants 
(appellants herein) on the ground that the defendants -were licensees. The trial Court 
dismissed, the suit on the view that the evidence as adduted by the plaintiff was 
not sufficient to sustain the plaintiff's case that the defendants were mere licensees 
and not tenants,” The plaintiff preferred an appeal to High Court. The High Court 
allowed the appeal and' the case was remanded with a direction to the trial 
Court to dispose of the case in lightof the observations made in the remand 
order. . After remand, the trial court déoreed tbe suit. The defendants took an. 
appeal to the High Court and their appeal was dismissed. Thereafter the defen- 
dants filed the present Letters Patent appeal. At the hearing, the appellants 
also challenged the propriety of the said remand order as made by the, High Court 

, on the previous occassion. 

HELD: The order of remand which the High Court made on the 
previous occasion in an oppeal arising out of the present suit, is a judg- 
—ment within the meaning of clause 15 of the Letters Patent and as such 

an B. Appeal no. 162 of 1974 arising out of F.. A. no. 73 of 1972. 


ma 
DM 


"sed 
Y 


518 Baijnath Gupta v. Lakshmi Narayan Gupta — [1976 (OVE l 


the said order is appealable. As no appeal has been preferred agabat: that 
judgment (remand order), it has be come final and it cannot be. challenged’ 
in the present Letters Patent Appeal arising out of the said suit decided 
after the said order of remand—an order which is sought to be challenged 
at this stage. ' 


Cases referred to gn : i 


(1) United Provinces Electric: Supply Co. Lid. V. T. N. Chatterjee, 
AIR 1972 SC 1201 ' 
(2 Satyadhyan Ghosal v. Sm. Deorojin Debi, AIR 1960 SC 941 
(3) M.B. Sirkar & Sons v. Powell & Co., AIR 1956 Cal. 630 
(4) Justices of the Peace fer the town of Calcutta v. Oriental Gas 
Co. Ltd., 17 WR 360 i 
(5) Nurul Hoda v. Amir Hossain, AIR 1972 Cal. 449 (FB) 
(6) Jagadish Chandra Bose v. Baijnath Shaw, AIR 1966 Cal. 588 
(7) Sm. Rajlakshini Dassi v. Banamali Sen; AIR 1950 Cal. 510 
Bankim Chandra Dutt and Partha Dutt - ..for the Appellants 
. Manindra Nath Ghose and Bhupendra Kr. De <... for the Respondent 


The judgment of the Court was as follows :— 

MukberjiJ. : This isan appeal against the. judgment of M. M. 
Dutt, J. delivered on 15th of June, 1973 in F. A. 78 of 1972. | 
st 2. The facts of the case may briefly be stated :— 

One Lakshmi Narayan Gupta brought a suit for Aa against 

Baijnath Gupta and another, being Title Suit No. 76 of 1959, in the City 
Civil Court, Calcutta, on the ground that the defendants were licensees. 
The learned Judge, City Court, found that the evidence adduced by the 
plaintiff was neither sufficient nor strong enough to sustain the plaintiff's, 
case that the defendants were mere licensees and not tenants. In that, 
view of his finding, the learned Judge dismissed the suit. Being aggrieved, 
the plaintiff preferred an appeal to this Court. The said appeal was 
allowed by Chittatosh Mookerjee, J. who sent the case back to the : 
Jearned court below. In the order of remand it was held by Mookerjee, ` 
J. that the onus was also upon the defendants to prove their cass that 
they had been in possession of the disputed room since November 1957 
as tenants under the plaintiff as alleged. ' Mookerjee, J. observed “It is 
well settled now that the test of exclusive possession is not always con- 
clusive though itis a very importent indication in favour.of tenancy. In 
that view of his finding Mookerjee, J. directed the lower court to con- 
sider afresh whether Ext. ‘C’, the receipt, showing payment of Rs. 6000/- 
by the defendants to the plaintiff was ante-dated. After the case was sent 
back, the learned Judge, City Court, ‘followed the direction of Mookerjee, | 
J. and decreed the suit. Being aggrieved, the ‘defendants came up m` 
appeal, ,being F. A. 78 of 1972. The said appeal was dismissed by' 
M. M. Dutt, J. and hence this Letters Patent Appeal. 


1976 DLN . , Baijnath Gupta v. Lakhmi Narayan Gupta — 519 


X Mr. Bankim Chandra Dutt, learned Advocate appearing on 
behalf of the appellants in the first. ` place; submits that the order of 
_Temand passed by Mookerjee, J. was not in accordance with law. It is 
_ submitted: that the lower court was 'directéd. to decide a point of law 
which oughit to have been decided by the. appellate court itself. ' 


i 4- Mr. Manindfa Nath Ghosh; learned Advocate appearing on 
- behalf. of. the respondent, submits that the order of remand passed by 
Mookerjee,. J. cannot now be challenged in this ‘Letters Patent Appeal 
inasmuch ag no appeal was preferred against the said order of remand. 
Mr.. Dutt _joins issue and: contends in the first place that no ‘appeal lay 
against the order of remand passed by Mookerjee, J. and even assuming 
that an appeal lay the appellant can very well challenge the order in the 
present appeal as the order. "was merely an interlocutory order. 


: 5." Mr. Dutt’ in support of "his, ‘contention refers tó' a decision 
teported’ in. (1) AIR 1972 SC 1201, The United Provinces Electric Supply 
Co ' Ltd v. T:N, Chaitérjee and oihers. In this, case it has been held that 
“A party is not bound to appeal against every interlocutory order which 
is a Step in the procedure that leads upto a final decision or award”. 
In this case the High Court in^writ proceedings quashed the award of 
the Industrial Tribunal and rémanded the case to the Tribunal under 
Article 22] for fresh disposal iri accordance with law. It was held that 
“the order is interlocutory and -not a final order and, therefore, the 
decision on-any particular point ;given therein. cannot operate as res, judi- 
cata in an appeal by’ special leave filed against the final award of the 
"Tribünal given after the remand”. We do not.. see how the proposition 
laid down in this case helps the appellants. 

' 6 Mr. Dutt next refers to a decision reported i in (2) AIR 1960 SC 941 
(Satyadhyan Ghosal and others v. Smt. Deorajin Debi and another). It has 
been held “A special provision is made in Sec. 105 (2) of Civil Procedure. 
'Code'as regards orders of remand.^' But even under Sec. 105(2) the corr- 

| ectness of an order of remand can'bé challenged in appeal from the 
inal decision provided the order of remand is not appealable". This 
decision also does not help the appellants” inasmuch as it will have to be 
| .. found: that the order of remand: made by Mookerjee, J. was not appe- 

alable. 


7. - Mr. “Manindra - Nath: Ghosh Bubat that the order of remand 
- was, an: order. which must be treated as a. judgment and if itisá ju- 
dgnient then it. must be-held that a Letters -Patent Appeal lies agai- . 
nst the said judgment. In support.of his contention Mr Ghosh refers 
to a decision reported in (3) AIR 1956 Calcutta 630 (M.B. Sirkar and 
Sons v. Powell & Co). In.this.case it has-been held that “An order decid- 
ing a vital question: ‘concerning the merits of the case and the rights of the 
pants ‘js a. Jorement within the’ meaning of Clause 15 of the Letters 
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patent and is appealable". Mr Ghosh also ‘refers to a decision 
reported in (4) 17 Weekly Reporter 364 (The Justice of the Peace for the 
Town of Calcutta v. The Oriental Gas Company Lid). The same view 
was taken in this case and it was held “The word ‘judgment’ in clause 15 ' 
means a decision which affects the merits of the question between the par- 
ties determining some right or liability, and which may be either final 
or preliminary or interlocutory”. Mr. Ghosh also relies on a Full Bench. 
decision reported in (5) AIR. 1972 Calcutta 449 (Nurul Hoda amd others v. 
Amir Hassan and another). Kt has been held" The following tests should 

' be applied im considering whether a particular order amounts to a judgment 
orno£, namely, (i) whether the order in question puts an end to the 
proceeding so far as- the Court dealing with itis concerned in which the 
order was sought and made, (ii) the order must involve determination of 
some right or liability affecting the merits, (iii) an adjudication ora deci- . 
sion, which is not anything more than a _step towards obtaining the final 
adjudication on the merits of the dispute in the proceeding is not judgment 
Within the meaning of Letters Patent, (iv) where the decision involves an 
adjudication on the question of limitation or jurisdiction of the Court, in 
certain cases, such decisions would amount to judgment". Mr. Ghose 
also refers to a decision reported in (6) AIR. 1966 Calcutta 588 (Jagadish 
Chandra Bose v. Baijnath Shaw). In this case also it was held by Their 
Lordships that" The remand order conclusively determined " the rights of 

` the parties on the question of eviction; therefore it had the effect of a, 
decree within the meaning of Cl (2) of Sec. 2 of the Code of Civil Pro- 
cedure. The order of remand was therefore appealable as a decree but 
as no appeal was preferred by the plaintiff it became conclusive between 
the parties”. In this case “the suit was decreed because the trial court 
was of opinion that the defendant was hit by the proviso to Sec. 14(3) of 
the Rent Control Act of 1950. The appellate court reversed the decree 
because in its opinion the proviso to Sec. 14 (3) was not applicable, and 
thereafter remanded the case to the trial court. Therefore the order of 
remand must be taken to have been passed under Order 41 Rule 23. So it 

' was appealable under Order 43, r. MU)”. It was further held “When the 
appellate court purports to act under Order 41, Rule 23 the order of. 
remand is appealable even though it is passed irregularly.” 


‘8. Mr. Dutt refers to several other. decisions including AIR 1960 . 
SC 941 which laid down that the points decided by interlocutory order 
of a single Judge can be canvassed in Letters Patent Appeal. This 
decision also does not help Mr. Dutt because we are not at the moment 
hearing an "appeal against the judgment passed by Mookerjee, J. who. passed 
the interlocutory order. Mr. Dutt draws our attention to the decision 
reported in (7) AIR 1950 Calcutta 510, Sm. Rajlakshmi Dassi and others 
v. Banamali Sen and another which laid down “There is no justification 
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for the appellate court to send, back for the decision of the trial 
court a question: which is entirely a question of.law". Considering the 
facts and circumstances of the case and decisions referred to above, we 
are of the opinion that the order of remand passed by Mookerji, J. is 
a judgment within the meaning of Cl. 15 of the Letters Patent and as 
such it is appealable. And that being so, no appeal having been préferred 
against the said order we cannot now in a Letters Patent Appeal against 
the judgment delivered in the First Appeal | which was preferred after the 
suit was decreed,-when the’ same was sent back on remand, entertain the 
question whether..the order passed by Mookerji, J. was legal or not. 
The contention that the order of remand passed- by Mookerji, J. was 
not legal was also raised before M.M. Dutt, J. It was contended that the 
initial onus lies‘upon the plaintiff to prove that the defendants were licen- 
sees, ‘undér him and that the plaintiff has failed to discharge the said onus. 
It was further contended ‘that the case should not have been remaned to 
the court below.. M.M. Dutt, J. did not accept the contention observing 
that it was not within his jurisdiction to consider whether the order of 
remand was erroneous or not. Regarding the question of onus it was held 
by His Lordship “It may be pointed out that as.both sides have given evid- 
ence the question-has become uhimportant. It is the totality of evidence 
which is to bẹ congidered in deciding -the disputes between the parties". 
It apears that it was argued by Mr. Dutt before M.M. Dutt, J. that as the 
defendants are in exclusive possession of the disputed room they must be 
held to be the tenants. M.M. Dutt, J. observed “As rightly pointed by 
Mookerji,: J. in his‘ order of remand-that it is well settled that the test 
of exclusive possession is not always conclusive though it is a very impor- 
tant indication in favour of tenancy”. His Lordship further found “On 
, the evidence of both parties that the defendants failed to prove their case 
of payment of Rs. 6,000/- to be liquidated or adjusted against monthly 
rent of-Rs. 50/- in respect of the disputed room and that the receipt, Ext. 
‘C’, was ante-dated". Mr. Dutt also contends that the remand order was 
not carried out properly inasmuch-as the trial court did not dispose of the 
question of law as directed by this Court and went beyond the order of 
remand.. We have clearly gone through the judgment of the trial court and 
we find that the order of remand was fully.carried out by the learned court 
below: On going through the evidence on record and considering the facts 
.and circumstances, we are of-the opinion-that the finding arrived at by the 
court below after the order of remand is correct and as, such the appeal 
was rightly dismissed by M.M. Dutt, J. and we find nothing to interfere. 
9, In the result, the appeal is dismissed. , The judgment passed by 
M.M. Dutt, J. in F? A 78 of 1972 is confirmed. There will be no order as 
to costs. : 
Ray, J.: I MEME . 
P.R. t 
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. .[CIVIL APPELLATE JURISDICTION | 
ore Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
Salil Kumar Datta 
Decision : September 16, 1976 
‘Naima Bibi .. the es ou ape .. Appellant 
Versus j , 

. Lodna Colliery Co. (1920) Ltd....... ae ...Respondent* 

Workmen's Compensation Act (8 of 1923), Sec. 3—‘‘Arising out of 
employment"— Meaning of—Injury sustained -by workman by accident— 

Liability of employer — Interpretation. : 

A particular workman was assaulted by some Unknow persons inside a 
Colliery as he came out to the surface and was proceeding homewords. He died on the 
spot. The widow presented an application for compensation before the Commissioner - 
for workmen’s compensation. That application was rejected, inter Ilia, on the ground ' 
that the accident in which the workman met his death did not arise out of his emplo- 
yment under the employer, though it took place in the course of such employ-. 
ment. Hence the appeal. is 

HELD: The following propositions of law are well settled: 

(i) The expression ‘arising out of employment’ applies to the nature, 
conditions, obligations, incidents and special risks of employment and not 
merely to the nature of employment ; So 

(ii) Asa rule the employment of a MODERN dots not commence 
until he has reached the place of employment and does not continue when 
he has left the employment ; - 
^ (Hi) As a rule the journey to and from the place of employment is 
not included within the expression ‘in the course of employment’. 

(iv) The aforesaid two propositions are subject to the theory of notional 
extension of employer's premises so as to include the area which the workman 
passes and repasses in the going to and in leaving the actual place of work. 
There may be some reasonable extension in both time and place and a work- 
man may be regarded as in course of his employment even though he had 
not reached or had left his employer's premises. 

. (y) There must be a casual connection between the accident and the 
employment and such cause must be proximate and not a remote cause. If 
the employee in course of his employment has to be in particular place and 
by reason of his being in a particular place and that. such peril is not 
added'or extended by him, he has to face a peril and accident is caused 
by reason of that peril, a casual connection is established between the 
accident and the employment. 

(vi) The facts and circumstances of each case is to be axaidaed to 
determine if the accident arose in course and out of employment of the 
workman in the light of the above propositions of notional extention of the 
time and place of employment. 


* F, M. A. no. 526 of 1973. 
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M: On unfurling the factual canvas of the instant case, if appears that 
the deceased workmen was, assaulted inside the colliery as-he eame out to 
the surface of ‘the mine and was going home. ` There is no dispute that , the 

_ workman had to pass and repass by the.area where he was assaulted. in . go- 
ing to the pithead and in leaving the same.- In view of the legal position 

. referred to above the workman should be-taken | to.be within his.employment 
when he was passing through the said area and met his death by the assault. 

_ But for his employment he would not have. been ut the spot where the 
accident occurred and as such, there was a casual and proximate connec- 
tion between the. accident and the employment. There was no evidence to 
indicate that the unfortunate workman by any action on his part added 

“to the peril or ‘extended to the peril. In this state of affairs, the personal 

Anjury. sustained by the workmen asa result of the accident arose out of 
and in the course of his employment under the Employer (colliery) which 

"became: liable 10 pay compensation in accordance with the, provisions of 
the 1923 Act. po 


Cases referred to: 


(/) Gouri Kinkar Bhagat V “Radha Kissen Cotton Mills, AIR 1933 
“Cal 220 : 37 CWN 81 A 

(2) Mrs. Margant Thom v. Sinélair, 1917 AC 127 

- Q0) Lencashire and Yorkshirs Railway Co. v. Highly, 1917 AC 352 
- 7. (4) A: A. Thaver Bros. v. Muthu, AIR 1933 Rangoon 208 
(5) Ma Meve Yin v. Burma Oil Co. Lid, AIR 1935 Rangoon 173 
(6) Central Glass Industries Ltd., v. Abdul Hossain AIR 1948 Cal 12 
(7) Bhagubai v. General Manager, "Central Rly, AIR 1955 Bom 105 
(8) Saurashtra Salt Manufacturing Co. v. Bai Balu Raja, AIR1958 


SC 881 
- (9) General Manager, B. E.S. T. ‘Undertaking v. Mrs. Agnes, AIR 1964 
. SC 193 ‘ 
(0) Mackinon Mackenzie' & Co. v. Ibrahim Mahammad, AIR. 1970 
Us SC 1906 : 
. Anil Kumar Banerjee TE Aer ks esos for the Appellant 
Chuni Lal Ganguli yes NG for the Respondent 


: The judgment of the Court was as follows :— 


Datta, J: : This i is an appeal. by the wife of the deceased workman 
against the judgment and order passed ‘by, the Commissioner, Work- 
men'$ Compensation; ón April 21, 1972. By that order, it was held 
“that the -accidant in. which the workmén met his: death by reason of 
-the assault by some unknown ‘assailants, did: mot arise out of his 
- employment though: sit took: Place int’ course of such employment. The 
application for compensation “was accordingly dismissed. ' | 
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2. The facts, as found by the learned Commissioner, are that 
on September 3, 1969 asthe workman came to the surface on a lift of 
the colliery on completion of his duty, and was going home he was 
assaulted by some unknown persons and asa result. died on spot. It 
has been-also found that the accident took place within the colliery 
i e. the premises ofthe employer. As however it was held, the accid- 
ent did not arise out of the employment of the workmen, the claim 
was notentertained. The propriety of the decision is the subject ma- 
‘tter ofthe appeal. 
3. Learned Counsel appearing for the parties have referred to 
some decisions in support of their respective contentions which we 
shall now considér. 
4. In(1) Gouri Kinkar v. Radha Kissen Cotton Mills, AIR 1933 
Cal 220, Rankin, C.J. speaking for the Division Bench, cited and fol- 
lowed the following proposition of law laid down by Lord Shaw in (2) 
- Mrs. Margant Thom v. Sin Clair, 1917 AC 127. 
mE the expression "arising out of the employment" is not 
confined to “the mere. nature of the employment.” The expression 
applies to the employment as such to its nature, its conditions, 
its obligations and its incidents. If by reason of any these the workman 
is brought within the zone of special danger and so injured or killed 
— the broad words of the statute‘ arising out of the employ- 
ment’ apply. If the peril which he encounted was not an added ‘peril 
produced: by the workmen himself ..... .. then a case for compensation 
under the statute appears to arise.” 

Lord Sumner in (3) Lancashire and Yorkshire Railway v Highly, 1917 

AC 352 RENE 

<... there is one test which is always at any rate applicable 

Sas dase It is this: Was it part of the injured person's employment 
to hazard, to suffer, or to do that which caused his injury ? : If yes 
the accident arose out of his employment if may, it did not, because 
what it wasnot part of the employment to hazard, to suffer, to do 
cannot well be the cause of an accident arising out of employm- 
ent." 

In (4) A.A. Thaver Bros. v. Muthu, AIR 1933 Pangea 208, it was 
held following above principles in a case when the deceased, a porter, was 
on his way back to his wharf where his day's employment would 
end, in a recognised way for porters to travel without any added 
risk, the accident caused. by capsize of the sampen whereby 
the workman was. drowned and met his death, was to be 
regarded as one arising out of.as well as in course of his emp- 
loyment Jn another .decision of the Special Bench of the same High 
Court in (5) Ma’ meve Yin v. Burma Oil Co. Ltd, AIR 1935 Rangoon 
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173, Page, CJ held, ether judges concurring, that where a person 

with permission lived at some distance from the place of work, and in 

the course of proceeding in a reasonable time and in a reasonable ma- 
nner from the place where he resided to the:place where he worked 
he met with a fatal accident then that fatal accident would be held 
to arise out of and in the-course of his employment. ` 

In(6) Central Glass Industries. Lid. v. Abdul Hossain, AIR 1948 

Cal. 12, another Division Bench of this Court observed : 

DEE v Workman who is injured in the course of his employment 
. Would be entitled to compensation only if his employment had 
given rise to the circumstance of injury by accident, and in testing 
the case from ‘that point of view the word “employment” is not be 
defined in à narrow ‘manner by reference only to the duties of the 
workman but the character, conditions incidents and special risk 
involved would have to be taken into consideration.” 

3 In (7) Bhagubai v. General Manager, Central Railway, AIR 1955 

Pombay 105, Chagla, C.J. laid down the following proposition :— 

S asses there must be a casual cónnection between the accident 
‘and the employment in order that the court can say that the accident 
arose out of the employment of the deceased. It is equally-clear that 
the cause tontefnplated is the proximate cause and -not -any remote 
cause. The authorities have clearly laid down that’ if the employee 
in course of his employment has to be in particular place and by reason 
of his being in that particular place he has to face a peril and the acci- 
dent is caused by reason of that peril which he has to face, then a casual 
connection is established between the accident and the employment. 
It is now well settled that the fact that the employee shares that 
peril with other members of the public is an irrelevant considera‘ 

' tion. Itis true that the peril which he faces must not be some- 
thing personal to him, the peril must be incidental to his employ- 
ment. It is also clear that he must not by his own act add to the 
peril: or extend the peril. But if the peril which, he faces has 
nothing to do with his own action or his own conduct, but it isa 
. peril which would have been faced by any other employee or any 
other member of the public, then if the accident arises out of such 
"peril, a casual connection is established between the employment 
and the. accident." i 

In this case, the employee in the course. of his employment 
found himself in a spot where he was assaulted and stabbed to death. 

He was inthe place where he was murdered by reason of his employ- 

ment. The Court observed.: E : 

- “He would have^ “been? safely in his ded but.for the fact that 

. he had’ to join duty; and he had to pass this spot in order to join 
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his duty. Therefore the connection between the employment and 
the accident is established. There isno evidence in this case that 
the employee in any Way added to the peril. There is no evidence 
that he was stabbed because the assailant wanted to stab him and 
nobody else." 

In (8) Saurashtra Salt Manufacturing Co. v. Bai Balu Raja and 
others, AIR 1958 SC 881, the Court observed as follows: ` 

*As a rule, the employment of a workman does not commence 
until he has reached the place of employment and does not con- 
tinue when he has left the place of employment, the journey to. 
and from the place of employment being excluded. It isnow well- 
settled, however, that this is subject to the theory of nctional ex- 
tension of the employer's premises so as to include an area in 
which the workman passes and repasses in going to and in leav- 
ing the actual place of work. There may be some reasonable 
extension in both time and place and a workman may be regard- 
ed asin course of his employment even though he had not reached 
or had left his employer's premises. The facts and circumstances 
of each case will have to be examined very carefully in order to 
determine whether the accident arose out, of and in course of the 
employment of the workman, keeping in view at all times the theory 
of notional extension." 

In (9) General Manager B.E.S.T. Undertakiug v. Mrs. Agnes AIR 
1964 SC 193 the above principle of notional extension of employment 
was extended to cases. where: the employer offered the facility of bus 
service to its drivers for them to come to their depots and going back 
to their homes, as'employees as of right and in interest of efficiency 
of service. Accordingly it was held by a majority judgment that when 
a driver when going home from the depot or coming to the depot uses 
the bus provided as a means Of transport any accident in such bus that 
happens to him isan accident in course of his employment. 

The ratio of the decisions cited above appear to be as follows : 

(i) The expression ‘arising out of employment’ applies to the 
nature, conditions, obligations, incidents and special risks of the em- 
ployment and not merely to the nature of employment. 

(ii) Asa rule the employment of a workman does not comme- 
nce until he has reached the place of employment’ and does not 
continue when he has left the employment. 

(iii) As arule journey to and from the place of employment is 
not included within expression in the course of employment. 

. (iv) The aforesaid two propositions are subject to the theory 
of notional extension of employer's premises so as to include the area 
which the workman passes and repasses in the going to and in leaving 
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the actual place of work. There may be some reasonable extension 
in both time and place and a workman may be regarded as in course 
of his employment even though he had.not reached or had left his 
employer's premises. 

3 (v) There must be a casual connection between the accident and 
- the employment and such cause must be proximate and not remote 
cause. If the employee in course of his employment has to be in parti- 
cular place and by reason of his ‘being in particular place, and that such 
peril is not added or extended by him he has to face a peril and acci- 
dent is caused by reason of that peril, a casual connection is estab- 
lished between tbe accident and the employment. 

(vi) The facts and circumstances of each case is to be examined 
to determine if the accident arose in course and out of employmet 
ofthe workman in the light of the above propositions of notional ex- 
tension of the time and place of emyloyment. 

Coming to the facts "of the case it appears the deceased workman 
was assaulted inside the colliery as he came out to the surface and was 
going home. There is no dispute that the workman had to pass and 
Tepass by the area where he was assaulted in going to the pithead and 
in leaving the same. The workman, on- -the basis of propositions cited 
must be held* to be within his employment ` when lie was passing thro- 
ugh the said area and met his death by assault by unknown people. 
But for his employment he would not have been at the spot where the 
accident happended and as such it must’ be held that there was a ca- 
sual and’ proximate connection ‘between the accident and the employ- 
ment. There is no evidence to indicate that the unfortunate workman 
by any action on his part added to the peril or extended the peril. In 
this state of affairs it is held that the personal injury that was caused 
to the workman by an accident: arose out of and in the course of his 
employment under the respondent No. 1 - which became liable to pay 
compensation in accordance with the provisions of the Act, 

The learned Commissioner in respect of issue No 2 has held that 
the applicant was -the widow of the deceased and was to be presumed 
to be dependent on the deceased and” the’ relevant issue No. 2 was 
accordingly decided in favour of the applicant. The learned Commiss- 
ioner has further found that the accident happened within the very 
premises of the employer who- must be presumed to have knowledge 
ofthe accident. The issue No. 3 on- service of notice of the accid- 
ent was also decidéd in‘favour of the applicant. These, findings are 
affirmed by us. On the issue No. 1a point was raised by Mr. Ganguli 
learned Counsel. for the respondent employer contending that the onus 
of proof in respect of the death of thé workman within the premises 
was not duly discharged by the applicant In the written statement 
death of the workman was admitted, but it was suggested that death 
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was due to inter union rivalry and real facts might be known from 
records of Jamuria Police Station. No attempt was made by the 
employer to produce relevant records to prove its specific defence and 
on the other hand the compounder of its dispensary was prod- 
uced who was not the competent person to state in evidence about the 
relevant facts. On the question of burden of proof, in (10) Mackinon 
Mackenzie & Co. P. Ltd. v. Ibrahim Mahammad, AIR. 1970 SC 1906 
the Court observed: ' ' 


"In the case of death caused by accident the burden of proof 
rests upon the workman (?) to prove that the accident arose out ef 
employment as well as in course of employment. But this does not mean 
that a workman (applicant-?) who comes to court for relief must ne- 

. Cessarily prove it by direct evidence. Although the onus of provid- 
ing that the injury by accident arose both out of and in course of 
employment rests upon the applicant these essentials may be inferred 
when the facts proved justify the inference. On the one hand the 
Commissioner must not surmise, conjecture or guess; on the other 
hand, he may draw an inference from the proved facts so long as it 
isa legitimate inference. It is of cowrse impossible to lay down any 
rule as to the degree of proof which is sufficient to justify an infere- 
nce being drawn, butthe evidence must be such as ‘would induce 
reasonable man to draw it." ` 


In the case before us, there is a direct evidence ofa fellow work- 
man Applicant’s witness No. 2 who testified having seen the assault 
on the deceased workman, which led to his death, within the premises 
of the employer. There is no rebuttal evidence on the part of the em- 
ployer to, disprove the applicants case. The learned Commissioner was 
accordingly justified in holding that the deceased workman was killed 
by some unidentified persons in the premises of the opposite party when 
the workman was going away ‘after completion of duty. ` 

The finding of the learned Commissioner that the accident did 
not arise out of the employment of the deceased workman, in view of 
what is stated above is set aside. We als» set aside the order dis- 
missing the applicants application for compensation. In the circumstances 
we send the case back oniemand to the learned Commissioner for 
determining in accordance with law the amount of compensation payable 
to the applicant on account of the death of the workman which, as we 
have held, arise out of and in course of his employment under the 
respondent. There will be no order for costs in this appeal. 

Let the records be sent down at once. 

Mitra, C.J. : I agree. 

S.P.M. 
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[ CONSTITUTIONAL WRIT. JURISDICTION | 
Before Mr, Justice Murari Mohan Dutt 
Decision : September 22, 1976 
Sunil Kumar Mukherjee... sab - ... Petitioner 
Versus 
State of West Bengal & Ors. m ... Respondents* 


West Bengal Services (Classifieation, Control and Appeal) Rules 1971— 
Rule 7(1)(a)—Disciplinary proceeding—Refusal to supply copies demanded, 
whether justified—Refusal to allow lawyer’s assistance in defending case 
—Natural justice—Allegation of guilt in the charge, its effect—Suspen- 
sion, when the order ean be made legally—lInterpretation ef Rule 7(1)(a). 


The petitioners raised these contentions : (i) the charge sheet was issued by the au- 
thority concerned with a closed mind ; (ti) the petitioner not having been supplied with 
copies of depositions of all the witnesses examined during the preliminary investigation 
and the copies of the complaint made against him and of the report of the investigativo 
officer, the entire proceeding was conducted without observing the principles of 
natural justice ; (iil) Respondents acted illegally and in breach of the principles 
of natural justice In not allowing the petitioner to file and to refer to certain documents 
during his evidence ; (iv) Petitioner not having been allowed the assistance of a 
lawyer, was seriously prejudiced and was deprived of a reasonable opportunity of 
defending himself in the proceediag; (v) the suspension order against him was 
opposed to Rule 7(1Xa) of the W.B. Services ( Classification, Control and Appeal) 
Rules 1971 and«as such the order was illegal; and (vi) the second show cause notice 
was illegal. 


The Respondents raised a preliminary objection, The objection was tbat 
inasmuch as no penalty bad yet been imposed upon the petitioner, the writ petition 
was not maintainable. 

HELD: (1) The preliminary objection is not tenable in the circums- 
tances of the case. If the petitioner's challenge had only been directed 
against the second show cause notice, the writ petition might have failed. 
But as other challenges have also been made in the case which go deep into 
the matter, it cannot be said, without considering the contentions of the 
‘petitioner, that the writ petition is not maintable as no punitive action has 
yet been taken against the petitioner. 

(2) The charges as levelled against the petitioner should not be 
taken as the findings of the disciplinary authority regarding the guilt of 
the petitioner but those are mere imputations or allegations made against 
the petitioner which he was required to meet. 

(3) The second contention fails inasmuch as the petitioner suffered 
no prejudice for the non-supply of the copies demanded. 


(4) The third contention is also devoid of any merit. If the alleged 
documents were really indispensable for the petitioner's defence, he ought 
to have disclosed the same in the instant writ petition, which he faild to do. 


*Civil Rule No. 150.1 (w) of. 1975 
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(5) Whether or not legal assistance should be allowed to a delin- 
quent Government servant in a departmental proceeding against him 
would depend upon the fasts and circumstances of each case. 4f 
the case is of a complex nature and involves points of law, in that case 
legal assistance may be allowed. The contention ef the petitioner was that he 
had no reasonable opportunity to defend his case inusmuch as he had been 
denied the assistance of the luwyer, is unsustainable in the facts and cir- 
cumstances of the case. The fourth contention therefore fails. s 

(6) The words, “departmental enquiry” in Rule 1(1)(a) of the West 

Bengal Services (Classification. Control and Appeal) Rules 1971, contemplate_ 
the entire departmental enquiry including the imposition of penalty. 
Under Rule 7(1)(a), the delinquent muy be suspended during the pendency 
of the disciplinary proceeding. In this case, the petitioner was suspended 
while the disciplinary proceeding was pending against him. Hence the 
petitioner’s contention that the disciplinary authority acted illegally in 
suspending the petitoner after the Enquiry Officer SUIER his report 
against him, is without substance. 

Cases referred to: 

(1) Chanan Singh v. Registrar, Co-operative Societies, Punjab, AIR 
1976 SC 1821 : (1976) 3 SCC 361 , 
(2) Amar Nath Sur v. State of West Bengal, an unreported decision 

: of P. K. Banerjee, J. in Civil Rule No. 6042 (W) of 1974, dated 9.1.7 

(3) Krishna Chandra Tandon v. Union of India, AIR. 1974 SC 1589. 

(¢) Nipendra Nath Bagchi v. Chief Secretary of West Bengal, AIR 
1961 Cal 1 (S B.) 

(5) Director General of Posts & Telegraphs v. Nani Gopal Majumdar, 
(1973) 77 CWN 752 ` < 

(6) C. L. Subramenium v. Collector of Customs Cochin, AIR 1972 SC 


2178 
Noni Coomar Chakraborty, Rathindranath Bhattacharjee and 
Mihir Ghakraborty ees ... for the Petitioner . 
Mukul Gopal Mukherjee .. for the Respondents 


The judgment of the Court was as a follows — 

The petitioner, Sunil Kumar Mukerjee, is an Inspector (Technical) 
of Motor Vehicles, Malda. Certain allegations were made against the 
petitioner and after a preliminary investigation by the Vigilance Commi- 
ssion, a charge sheet dated March 17, 1976 issued by the Deputy Secretary 
to the Govt. of West Bengal was served upon him. The charge sheet 
contained two items of charge which are set out below : 

Charge I: That the said Sri Sunil Kumar Mukerjee, while functi- 
oning as M.V. Inspector (Technical) P.V. Deptt., Calcutta, during the 
period from 1965 to 1967, was found in possession of assets disproportion- 
ate to the known sources of his income to the extent of Rs. 10, 06102 in 
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1965, Rs.2,203:46 in 1966 and Rs. 8,252.80 in 1967 and that his conduct 
as such is unbecoming of a Govt. Servent. ` 

Charge II. That the said Sunil Kumar Mukerjee, while functioning 

as above permitted his wife Sm. Bharati Mukerjee to purchase a car on 
19.7. 1965 and sell the same on 9.1.1967, without obtaining prior permi- 
ssion from his appointing authority and thus violated Clause (b) of Sub- 
rule (2) of Rule 15 of the West Bengal Govt. Servents Conduct Rules, 
1959, — . ; 
In the Charge sheet, the assets ofthe petitioner on the basis of his 
declaration as on 1.1.65 and 1.1.66 and his income and expenditure during 
1965, 1966 and 1967 have been stated. It has been alleged, inter ala, 
that his assets during the these years were disproportionate to his income. 
Further, it has been alleged that on enquiry, it was found that on 19.7.1965 
his wife purchased an old car for Rs. 2,550/- from one Bhabani Prosad 
Dutta and sold the same on 9.1.1967 to one Asim Bhusan Biswas for Rs. 
3,501/- without obtaining prior permission from his appointing authority. 

2. It has been already stated that there was an investigation before 
the charge-Sheet was issued. During that investigation, the Investigating 
Officer examined a number bf witnesses and thereafter submitted a 
report. The petitjoner by his letter dated May 19, 1973, addressed to the 
Enquiring Officer prayed for allowing him to take copies of the depositions 
of all the witnesses examined by the Investigating Officer and the copy of 
the original complaint made against him. He also asked fora copy of 
the report submitted by the Investigating Officer. The Enquiring Officet 
by his order dated May 19, 1973, directed that the petitioner would get 
copies of statements of only those witnesses on whom the prosecution 
would rely. The copies of depositions of those witnesses were supplied 
to the petitioner along with the copies of some other documents as mentio- 
ned in the charge sheet. He, however, refused to supply to the petitioner 
a copy of the report of the Investigating Officer on the Ground that the 
same would not be relied upon by the prosecution. The petitioner 
also by an application dated May 19,1973, asked for allowing him to 
engage a lawyer of his choice to conduct the defence case on the ground 
that Sri. A.K. Roy Chowdhury who was to conduct the prosecution 
cas? was well conversant with the procedural matters as well as an ex- 
pert in conducting prosecution cases. The Enquiring Officer did not 
acceed to the request of the petitioner for engaging a lawyer to con- 
duct his case- on the ground that there was no legal or factual compli- 
cations in the case. Thereafter, the petitioner submitted his explanation 
to the charges. - 

3. In the enquiry, certain witnesses were examined on behalf of 
the prosecution. The petitioner cross-examined the said witnesses and 
filed documents in support of his case. He also examined some defence 
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witnesses, After the close of the evidence, the petitioner filed an 
application before the Enquiring Officer praying for allowing him to 
examine himself as a defence witness. He also prayed that he would 
depose by refering to certain. documents which he had brought with 
him. The Enquiring Officer by his order dated April, 1975, allowed 
the petitioner to examine himself but refused him to file any documents 
or to refer to the same during his evidence. 


4. After the conclusion of the enquiry, the Enquiring Officer found 
the petitioner guilty of both the charges. Thereafter, by an order dated 
July, 31 1975 of the Government a notice was issued to the petitioner calling 
upon him to show cause why the penalty of dismissal should not be 
imposed upon him. By another order ofthe same date, the petitioner 
was put under suspension. In this Rule, the petitioner has challenged 
the legality and propriety of the chargesheet, the report of enquiry, the 
order of suspension and the second show cause notice. 

5. Mr. Nani Coomer Chakraborty, learned Advocate appearing 
on behalf ofthe petitioner has advanced the following contentions : 


(1) The chargesheet shows that the authority concerned issued 
the same with a closed mind. (2) The petitioner not having been sup- 
plied with the copies of depositions of all the witnesses examined during 
the preliminary investigation and the copies of the contplaint made against 
him and the report of the Investigating Officer, the entire proceeding was 
vitiated as having been conducted in violation ofthe rules of natural 
justice. (3) The respondents acted illegally and in violation ofthe pri- 
nciples of natural justice in notallowing the petitioner to file and refer 
to certain documents during his evidence. (4) The petitioner not 
having been allowed the assistance of a lawyer was seriously prejudiced 
and deprived ofa reasonable opportunity to defend himself. (5) The 
order of suspension is opposed to the provision of rule 7(1) (a) of the 
West Bengal Services (Classification Control and Appeal) Rules, 1971 
and, as such, illegal and invalid. (6) In the facts and circumstances of 
the case, the second show cause notice is illegal and should not be given 
effect to. 


6. Before Ideal with the above contentions of the petitioner, I 
may dispose of a preliminary objection raised by Mr. Mukul Gopal 
Mukerjee, learned Advocate appearing on behalf of the, respon- 
dents. It is contended by him that as no penalty has yet 
been imposed upon the petitioner, the writ petition at this instant 
is not maintainable. In support of his contention, he has Placed stro- 
ng réliance .en a recent decision of, the Supreme Court in (2) Chanan 
Singh v. Registrar, Co-op. Soceities Punjab, AIR 1976, SC 1821. In 
that case, the second show cause notice was challenged by the app- 
ellant before the Supreme Court. Krishna Iyer, J. in dismissing the 
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appeal observed as follows : 


“Other obstacles in the way of Faning the appellant-relief were 
urged before the High Court and before us, but we are not inclined 
to investigate them for the short reason that the writ petition was 
in any case premature. No. punitive actions has yet been taken. 
It is difficult to state, apart from speculation, what the outcome of 
the proceedings will be. In the case the appellant is punished, it 
is certainly open to him either to file an appeal as provided in 
the rules or to take other action that he may be advised to resort 
to. Itis not for us, at the moment, to consider whether a writ peti- 
tion will lie or whether an industrial dispute should. be raised or 
whether an appeal to the competant authority under the rules 
is the prorer remedy, although these are issues which merit serious 
consideration. 

' We are satisfied that, enough upto the day being the evil thereof, 
we need not dwell on problems which do not arise in the light of 
the view we take that there is no present grievance. of punitive 
action which can be ventilated in court ........ 

His Lordships, however, did not uphold the order of suspension as the 
co-operative society had no power to suspend an employee pending an 
enquiry. e ° 
7. On the strength of the above decision of the Supreme Court, it is 
contended that in the present case also no punitive action has yet been taken 
against the petitioner and it will be a mere speculation to say what 
the disciplinary authority would do after considering the explanation that 
may be submitted by the petitioner to the second show cause notice. There 
can be no doubt that this decision of the Supreme Court supports the 
contention ofthe respondents so far as the second show cause notice 
is concerned, but in the instant case, the petitioner has not only cha- 
Ilenged the second show cause but also he has challenged the charge- 
sheet, the legality of the enquiry proceeding and also the conduct of 
the Enquiring Officer in refusing the petitioner to supply copies of 
certain documents in violation of the rules of natural justice. Over 
and above, itis alleged that he has not been afforded a reasonable 
opportunity to defend himself by a lawyer. If the petitioner's challenge 
had been directed only againstthe second show cause notice as in the 
case before the Supreme Court, in that case, the writ petition would 
have been dismissed, but as other challenges have been made which 
go to the root of the matter it cannot be said without considering the 
contentions of the petitioner that the writ petition is not maintainable 
asmo punitive action has yet been taken against him. In these cir- 
eumstances, the preliminary objection is overruled. 
8. Now coming tothe merits of the case, the first contention of 
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the petitioner in that the charge sheet shows that the authority conczrned 
had a prejudiced or closed mind in issuing the charge sheet against the 
petitioner. In support ofthis contention reliance has been placed on 
behalf of the petitioner on an unreported judgment of P. K. Banerjee, 
J. (2) Amar Nath Sur v. State of West Bengal in CR No. 6042 (W) of 
1974 disposed of on 9.1.1976. In that case, the charge against the pe- 
titioner was that his assets were disproportionate to his income during 
his service career between November 12, 1962 and March 3, 1964. 
Banerjee, J. came to the finding that the respondent concerned made 
up his mind about the guilt of the petitioner before him and about the 
disproportionate assets worth Rs. 12,000/-. He took the view that the 
same indicated that the respondent had a closed mind about the guilt of 
the petitioner. In that view of the matter, he, inter alio, set aside the 
charge sheet and the order of suspension and made the rule absolute. I 
have already set out the charges and I do not find that the disciplinary 
authority who issued the charge sheet had made up his mind against the 
petitioner. In my opinion, the charges levelled against the petitioner 
can not be read as the findings of the disciplinary authority regarding the 
guilt of the petitioner, but those are only imputations or allegations made 
against him which he was to meet. I Have perused from the records 
the charges made against the petitioner in CR No. 6042 (W) pf 1975, and 
I find that the language used there is different from that used in the charge 
sheet in the present case. In these circumstances, the same unreported 
judgment does not support the contention of the petitioner that the dis- 
ciplinary authority had a clos»d mind wien he issud the charge-sheet 
against the petitioner This contention of the petitioner therefore, fails. 


9. Sofarasthe second contentions of the petitioner is concerned, 
itis true that he was not given copies of the depositions of certain wit- 
nesses examined during the preliminary investigation and the copies of 
the complaint made against him and of the report of the Investigating 
Officer. It is the case of the respondents that they did not propose to rely 
on the said documents, and, as such, the petitioner was notat all pre- 
judiced because of the non-supply of the copies of the same to him. It 
has not been stated by the petitioner how he has been prejudiced for the 
absence of the said documents. The petitioner was granted copies of all 
documents including the depositions of some witnesses examined in the 
preliminary investigation on which the prosecution relied. The petitioner 
could have cited any of the witnesses examined in the preliminary invest- 
igation as a witness in the enquiry proceeding but he did notcite any of 
them. The issue in the enquiry was whether the assets of the petitioner 
was disproportionate to his income. The petitioner was to explain the 
disparity which is within his special knowledge. He was afforded ample 
opportunity to explain the same and indeed he examined witnesses and 
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filed documents in support of his case. I do not think that the petitioner 
was prejudiced as he'was not supplied with the copies of: the depositions 
and documents referred to above. A similar contention was made before 
the Supreme Court in (3) Krishna Chandra Tandon v. The Union of India, 
AIR 1974, SC 1589. In that case, on complaints being received’ about 
the work of the appellant, the Commissioner of Income Tax had asked 
the Inspecting Assistant Commissioner Sri. R. N. Srivastava to make a 
report. He madea report. It was observed by Palekar, J. that it was 
obvious that the appeliant was not entitled to a copy of- the report made 
by Mr. Srivastava or any other officer unless the Enquiry Officer relied on 
these reports, and that it is very necessary for an authority which orders 
an enquiry to be satisfied that there are prima. facie grounds for holding 
a disciplinary enquiry, and, therefore, before he makes up his mind he 
will either ‘himself investigate or direct his .subordinates to investigate the 
matter and it is only after he receives the result of these investigations 
that he can. decide as to whether disciplinary action is called for or not. 
Thereafter, it was observed by his Lordship "Therefore, these documents 
of the nature of inter-departmental communications between officers 
preliminary to the holding of enquiry have really no importance unless 
the enquiry officer wants to rely on them for his conclusions In that case, 
it would only be right that the copies of the same should be Biven to the 
delinquent. It fs not'the case here that either the Enquiry Officer or the 
Commissioner of Income Tax relied on the report of Sri. R. N. Srivastava 
or any other officer for his finding against the appellant. Therefore, there 
is no substance in this submission", This contention of the petitioner has 
merits and is, accordingly, rejected. 


10, .The third contention of the petitioner is equally devoid of any 
merit. It was contended on his behalf that as he was not allowed to 
refer to certain documents which were not filed earlier but which were with 
him at the time he examined himself as a witness in the enquiry, the res- 
pondents acted illegally and in violation of the principles of natural jus- 
tice. Inthe petition, the documents upon which the petitioner wanted 
to reply have not, been disclosed. This court, is therefore, unable to 
consider whether the said documents would have been relevant for the 
purpose of the defence of the petitioner.. If _the alleged documents were 
important for the petitioner's defence the petitioner should have disclosed 
the same in the petition, but he has not. In the circumstances, it is 
difficult to accept the contention of the petitioner that the respondents 
acted illegally and in violation of the ptinciples of natural justice is not 
allowing him to file dnd refer to the alleged documents during his defence. 

11. .The next point for consideration is whether the petitioner was 
seriously prejudiced in defending himself. as the respondents refused him 
the assistance of a lawyer. It has been already stated that one A. K. Roy 
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Chowdhury was conducting the prosecution case. According to the | 
petitioner, the said A. K. Roy Chowdhury is well conversant with the 
procedural matters and isan expert in conducting prosecution cases. In 
support of his contention Mr. Chakraborty has placed reliance on some 
decisions. In (4) Nripendra Nath Bagchi v. Chief Secretary Govt. of 
West Bengal, AIR 1961 Cal. 1 (SB) P. B. Mukherjee, J. (as he then was) 
observed as follows : “If on the particular facts and complexity ofa case, . 
assistance of alawyeris regarded as a part of reasonable opportunity, 
then denial of such an opportunity is violation alike of the constitutional 
protection under Art, 311 (2) and the principles of natural justice... -. 
Assistance of a lawyer cannot always be regarded as a part of “reasonable 
opportunity to show cause". Courts in India on the particular facts of 
some cases have held that assistance of a lawyer was not part of a 
reasonable opportunity. It may on the facts of a particular case be a 
luxury, unnecessary or immaterial. What is reasonable opportunity in 
the Indian constitutional context of Art. 311 (2) will depend on the 
facts of each case and the constitution has laid down no hard and fast 
rule be defining reasonable opportunity for all cases". The Bench decision 
in (5) Director General of Posts and Telegraphs v. Nani Gopal Majumder, 
7] CWN 752isa case on Rule 15 (5, of the Central Civil Services 
(Classification, Control and Appeal) Rules, 1957 which provides for the 
representation of a Govt. servent charged with dertliction of duty by 
another Govt. servent or in appropriate cases by a legal practitioner. 
Accordingly, it was held that it was incumbent upon the disciplinary 
authority to consider the facts and circumstances of the case before him 
and come to a decision whether the Govt. servent concerned should be 
permitted to engage a legal practitioner to assist him in the presentation 
of his case, and that the refusal of such permission on the part of the 
disciplinary authority merely on the ground that no legal practitioner had 
been nominated to present the case of the Government servent would be 
a breach of the above rule and violation of the principles of natural 
justice and of Article 311 (2) of the Constitution The Supreme Court 
also in (6)-C. L. Subramanium v. The Collector of Customs, Cochin, 
AIR 1972 SC 2178 has laid down that rule 15 (5) of the said rules is 
mandatory and. regulates the guarantee given to Government servents 
under Article 311. The Central Civil Services (Classification, Control 
and Appeal) Rules, 1957 are inapplicable to the petitioner and his case 
is governed by the West Bengal Services (Classification, Control -and 
Appeal) Rules, 1971 which do not contain any such rule like Rule 15 (5). 


12. After considering the above decisions, I am of the view that whe- 
ther or not legal assistance should be allowed to a delinquent Government 
servent in a departmental proceeding against him depends upon that facts 
and circumstances of the case. If the case, is.of a complex nature 
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_and involves points of law, in that. case, legal assistance may be allowed. I 
may -once more refer to the decision- -of the Supreme Court in (3) Krishna 
Chandra ‘Tandon v.. The Union of 1 India. In that case also, the appellant 

asked for legal assistance at the enquity but that.was refused. Palekar, J. 
obsérvéd :'as- follows : 
"the áppelant was, not entitled under the us to the assistance of 
"an advocate during the course of inquiry. The learned judge were 
right in pointing out that all that the appellant had to do in the 
-coursé of the eriquiry was to.defend the correctness of his assess- 
ment orders. “Clear indication had. been given in the charges with 
regard to the. unusal conduct the displayed in disposing of the assess- 
' ment cases ‘and . various flaws and defaults which were apparent on 
-the fase of the assessment records themselves. The appellant was the 
best person to give proper explanations.. The circumstances in the 
evidence against him were clearly put to him-and he had to give his 
explanation.' An Advocate could have hardly helped him -in this. It 
was nota case where oral.evidence was recorded with reference to 
accounts and.the petitioner required the witnesses ofa trained lawyer 
-for-cross-examination the witnessess. There was no legal complexity 
, in-the‘case. We do. not, therefore, acceed to the contention that the 
, absence of a lawyer: deprived the appellant of a. reasonable ss a 
‘ito “defend himself.” ERES wak; 

"The: observation of the Supreme Court: eiee to KE apply with equal 
force to the facts and circumstances of.the instant case. Iam.unable to 
accept-the' contention of the -petitioner that -he was.not afforded a rea- 

"sonable- opportunity. inasmuch as he -was denied pat assistance of a law- 
yer" at the enquiry. : ; 


113. The petitioner has ils chillenged thé .order of suspension. It 
is sentenced on his behalf that he was put. under suspension in violation 
of Rule.7 (1) (a) of the West Bengal Services (Classification, Control and 
Appeal) Ruiles, 1971. It has.been. already noticed that after the Enquiry 
Officer found the petitioner guilty. of both the charges, he was suspended 
by the same order by which the impugnéd notice calling upon him to show 
cause was issued. The contention of the petitioner is that after the termi- 
nation of the enquiry, he could not be suspended. "Rule 7(1)(a) provides 
that the appointing authority or any authority to which it is subordinate 
or any authority empowered by the Governor in that behalf may place a 
Government servant under suspension where a disciplinary proceeding of 

. departmental enquiry.against him i$ -contemplated..or is pending. It is 
-said that, the. departmental enquiry.came to. an end by the submission of the 
report of the Enquiry Officer. In support of the contention, my attention 
has been drawn.to Article 311(2) which provides for an enquiry against the 
. delinquent government servant in-which he has been informed of the charge 
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against hinr and given a reasonable opportunity of being heard in respect 
of those charges and where it is proposed, after such enquiry, to impose on 
him’a penalty of dismissal, removal or reduction in rank, until he has been 
given a reasonable opportunity for making representation on the penalty 
proposed etc. It is true that under Article 311(2), the second show cause 
notice for any of the above penalties is issued afte: the enquiry, but in my 
opinion the words" departmental enquiry" in Rule 7(1) (a) contemplate 
the entire departmental proceeding including the imposition of penalty. In 
Article 311(2) the departmental enquiry has been devided into two stages, 
namely (1) the actual enquiry and (ii) the issue of the second show cause 
notice regarding imposition of penalty. Iam unable to accept the conten- 
tion of the petitioner based on the analogy of Article 311(2). -In any event 
under Rule 7(1) (a), the delinquent government servent may be suspended 
where a ‘disciplinary proceeding‘ is pending. There can be no doubt that 
the disciplinary proceeding was pending against the petitioner when he was 
put undersuspension In these circumstances I do not find that the dis- 
ciplinary authority acted illegally or without jurisdiction in suspending the 
petitioner after the Enquiring Officer submitted his report against him. 

‘14. The petitioner has no doubt challenged the order of the Governor 
proposing to dismiss him from service and accordingly, asked him to show 
cause against the imposition of the penalty of the dismissal. The petitioner i 
will be at liberty to show cause against the same and to challenge the find- 
ings of the Enquiring Officer. It is for the disciplinary authority to cosi- 
der the representation that may be made by the petitioner against the 
imposition of penalty and also the findings of the Enquiring Officer. At 
this stage, this court should not embark upon an adjudication of the me- 
rits of the case which is exclusively within the jurisdiction of the discip- 
linary authority. No other point has been argued on behalf of the 
petitioner. 

: 15. All the contentions of the petitioner having failed, this rule 
fails. The petitioner is granted liberty to submit his representation agaínst 
the impugned second show cause notice within a month from date. If any 
such a representation is made, the disciplinary authority is directed to 
consider the same in accordance with law. This judgment will not in any 
. Way prejudice the contentions , of the petitioner before the disciplinary 

authority. ; 

16.- Subject to the above observation, the Rule is dahani; but 
there will be no order as to costs. 

As prayed for, let operation of this judgment remain stayed till three 
weeks after the long vacation so as to enable the petitioner to prefer an 
appeal against the judgment. 


T. K. M. 
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ISPECIAL BENCH REFERENCE] 
- Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sabyasachi Mukherji and Mr. Justice Salil Kumar Datta 
Decision : November 9, 1976 
State of West Bengal SA és .--Petitioner 
Versus 
Sailendra Kumar Sen ids ...Opposite Party* 


West Bengal! Estates Acquisition Act 1953 (W. B. Act I of 1954) Sec. 
SB—— Effective date of application of provisions under—Whether a bar to 
execution of decree for arrears of rent as money decree under B. T. Act 
against raiyati or under-ralyati interests—Sec. 168(1) of B. T. Act—inter- 


pretation of statutes. 


The questions involved in these reference cases relato the interpretation of the 
provisions of section SB of the West Bengal Estates Acquisition Act 1953 with refe- 
tence to the date of their application to ralyati and under-ralyati holdings and conse- 
quences arising therefrom. 


HELD: (i) The effective date in section 5B in respect of sales of 
raiyati and under-raiyati hoidings under the relevant statutes mentioned 
therein is the first day of June 1954 as therein provided. 


(ti) Section 5B does not operate as a bar to the execution of decrees 
for arrears of rent as money decrees against raiyati or under-raiyati interest 
and section 168 (1) of the Bengal Tenancy Act is impliedly repealed by the 
vesting of the interests of the intermediaries (which included raiyats and 
under raiyat in the States 


Cases referred to : 


(4) Prahlad Chandra Dey v. Gobinda Chandra Dey, (1959) 67 CWN 452 
(2) Aftabuddin Ahmed v. State of West Bengal (1966) 71 CWN 300 
(O) Haripada Pramanik v. Gopal Chandra Maity (1969) 74 CWN 400 
(4) ‘Ahidhar Ghosh v. Sm. Nisi Bala (1957) 62 CWN 172 
(3)  Hiranmoyee v, A. Pal Chowdhury, (1958) 62 CWN 373 
(6) Ambujakhya Mukherjee v. State of West Bengal, ILR (1966) 1 
Cal 495 
(7) Haranath Ghosh v. State of West Bengal, (1962) 67 CWN 196 
(8) Basdeo Singh v. Binode Bthari, (1972) 77 CWN 196 
(9) State of West Bengal v. Bithika Maity, (1974) 79 CWN 216 
(10) Rafiquennessa v. Lal Bahadur Chetri, AIR 1964 SC 1511 
(11) Dodlar Chand v. Lalla Chabul Chand, (1878) LR 6 IA 47 
Provat Kumar Sengupta and Tapan Kumar Sengupta... .. for the petitioner 
Amarendra Mohan Mitra, Swadesh Bhusan Bhunia and Prabir 
Kumar Samanta im s ..for the opposite party 


* Reference in Civil Revision Case nos. 1817 and 1818 ef 1972, 
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The judgment of the Court was as follows :— 


Datta J.: The Division Bench consisting of A.K. Sen, B. C. Ray 
JJ. has referred the above revision cases to the Special Bench in view 
of the questions of great public importance involved therein. The 
questions relate to the interpretation of the provisions of Section 5B 
of the West Bengal Estates Acquisition Act, 1953 (West Bengal Act 
I of 1954) hereinafter referred to as the said Act, with reference to the 
date of their application to raiyati and  under-aiyati holdings and 
consequences arising therefrom. 


2. The relevant facts are as follows :— 


On December 18, 1970 the Assistant Settlement Officer, Settlement 
‘C Camp No. IIA, Diamond Harbour, initiated proceedings under Se- 
ction 44(2a) of the said Act ‘for revising the finally published record- 
of-rights in respect of some khatians within his jurisdiction, which, 
according to him, were incorrectly recorded with auction purchaser, 
the opposite party herein, as raiyat. Proceedings in respect of entries of 
khatians Nos. 10, 11 (624, 625 Khanda) of Mouza Haradhanpore gave 
rise to Case No. 156 of 1970 ( u/s.44(2a) ) while proceedings in respect 
of entries of khatians Nos. 6,7,13,15 and "24 (302,308,309 & 310 khanda) 
of Mouja Kailpara was registered as Case No. 22 of 1970 ( u/s.44(2a) ). 
It appears that the lands were purchased by the opposite party in rent 
execution sales, on November 6, 1954 in respect Haradhonepore Jands 
and on December 3, 1954 in respect of Kailpara lands. It was held by 
the Assistant Settlement Officer in the said section 44(2a) proceedi- 
ngs, following some decisions of this Court, that on the issue of the 
notification under section 49 bringing .the provisions of Chapter VI, 
relating to acquisition of interests of raiyats and under-raiyats, into 
force, section 5B applied with retrospective effect to raiyati and under- 
raiyati holdings, as if they were estates as contemplated in the said 
section. As a result, in accordance with section 5B which provides 
that there could be no sale of estates under the Bengal Tenancy Act 
after June 1, 1954 and-any sale held thereafter is to be deemed as void 
and of no effect the auction purchases in rent sales made admittedly 
after that date by the opposite party were thus void and of no effect. 
Accordingly by orders dated January 8 and 27, 1971 the record-of-rig- 
hts in respect of above khatians were directed to be revised as reco- 
"rding the names of the former recorded raiyats as raiyats with possession 
of the lands with the auction purchaser as adverse to the recorded 
raiyats. 


3. Appeals were preferred against the  aforesaid orders by the 
opposite party under section 44(3) giving rise to EA Appeals Nos. 
86 and 87 of 1971 respectively. By an order dated December 9, 1971 
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the learned Ninth -Additional `District- Tadia Alipore as the Tribunal 
under section 44(3) allowed the appeals on contest and set aside the 
impugned orders holding that section 5B had no application to raiyati 
interest. and the Assistant Settlement Officer was not justified in trea- 
ting the auction purchases as invalid. The State of West Bengal has 
obtained the connected rules against the said orders of the learned Tri- 
bunal which on reference, are now before us. 


'4. We shall now consider the relevant sections of the West Bengal 
Estates Acquisition Act, 1953. Section 4 is as follows : 

“4.. (1) The State Government may from time to time by noti- 
fication declare that with effect from the date mentioned -in the 
notification, all estates and the rights of every intermediary in each 
such estate situated in any district or part of a district specified in 
the notification, shall vest in the State free from all incumbrances. 

* (2) The date . mentioned, in every such notification shall be the 
commencement of an ‘agricultural year ; -and the notifications shall 
_ be issued so as to ensure that the whole area to which this Act ex- 
tends, vests in the State on or before the Ist day of Baisakh of 
the Bengali year 1362" (April 15, 1955). l 

The intermediary has been defined as in section 2 (i) as 

“2(i)’* intefmediary’ means a proprietor, tenure-holder, under- 
tenure-holder or any other intermediary above a raiyat or a non- 
agricultural tenant and includes a service tenure-holder and, in rela- 
tion to mines and minerals, includes a lessee and a sub-lessee ;...” 

This definition by itself did not include raiyati or under-raiyati 
interest in any holding. 

“By West Bengal Estates Acquisition (Amendment) Act, West Be- 
ngal Act XIII of 1954 which received the President's Assent on April 
23, 1954, Section 5A was inserted with retrospective effect from 
the date of commencement of the parent Act. The relevant excerptix 
is as follows : - 


“SA. (1) The State Government may after the date of vesting 
enquire into any case of transfer of any land by an intermediary 
made between the 5th day of. May, 1953 and the date of vesting, 
if in its opinion there are prima facie reasóns for believing that 
such transfer was dot bona fide. 

Q) If after such enquiry the State Government finds that such 
transfer was not bona-fide it shall make an order to that effect and 
thereupon the transfer shall stand cancelled as from the date on 
which it was made or purported to have been made....... x 

Section 5B was inserted with retrospective effect from the Ist day 
of June, 1954 by West Bengal Estates - 'Acquisition (Second Amendment) 
Act, 1954 West Bengal Act XXVIII of 1954 which received the 


`a 
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President's assent on October 2, 1954. The relevant portion is ab 
follows :— ! 


“SB. On and from the Ist day of June, 1954, no estate, tenure or 


. under tenure shall be liable to be sold under the Bengal Land Revenue 


Sales Act, 1859 or the Cooch Behar Revenue Sales Act, 1897 or the 
Bengal Patni Taluks Regulation, 1819 or the Benga! Tenancy Act. 
1885, as the case may be, and any sales which took place on or 
after that day under any of those acts or that regulation shall be 
deemed to have been void and of no effect.......... ” 


Chapter VI is concerned with acquisition of interests of raiyats and 


under-raiyats and comprises of sections 49 and 52, sections 50 and 51 being 
omitted with retrospective effect. Section 49 and section 52 were sub- 
stituted with retrospective effect for the original section by West Ben- 
gal Estate Acquisition (Amendment) Act (West Bengal Act XXXV of, 
1955) and received the President’s assent on November -25, 1955. The 
relevant provisions are as follows: 


by 


49. The provisions ofthis Chapter shall come into force on 
such date and in such district or part of a district as the State 
Government may, by notification im the official Gazette, ‘appoint 
and for this purpose different dates may be ARP for different - 
districts or parts of districts. 


Section 52 substituted with retrospective effect for the original section 
the aforesaid Act in relevant extracts is as follows :— 

52. On the issue of a notification under section 49 the provisions 
of Chapters II, III, V and VII shall, with such modifications as may be 
necessary, apply mutatis mutandis to raiyats and under-raiyats as if 
such raiyats and under-raiyats were intermediaries and the land held 
by them were estates and a person holding under a raiyat or an under-. 
raiyat were a raiyat for the purposes of clauses (c) and (d) of section 


By notification No, 6804 L Ref. dated the 9th April, 1956 (published 


la Calcutta Gazette Extraordinary of same date, Part I Page 743), Chapter 
VI came into force in all districts of West Bengal with effect from the 
10th day of April, 1956. 


The points for determination in this refererice are— 

(1) whatis the effective date in section 5B in respect of sales of 
raiyati and under-raiyati interest under the statutes mentioned therein. 

(2) whether during the period section 5B operated as a bar to 
the execution of rent decree as money decree against raiyati and under- 
raiyati interest and what is the effect of vesting on section 168A of. 
the Bengal Tenancy Act, 1885. 


5. The judicial decisions on this aspect have not ‘been uniform. 
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In the earliest decision in: (1) Prahlad Chandra Dey v. Govinda Chandra 
Dey and ors. 67 CWN 452, S.K. Sen, J. helá as follows :— 


‘the effective date to be inserted in section 5B when “we 

` are concerned with the sale of raiyati jotes, cannot be any date earlier 
than:25th November, 1955, when ‘sections 49 and 52 of chapter VI 
' were substituted for old sections ; dnd : ...the date to be substituted 
' in. section 5B for avoiding the court sales of raiyati jotes would be 10th 

April, 1956, the date of the issue o* notifications under section 49, 

and not the daté on which the’ sections 49 and 52 in their present 

forms were sübstituted by amendment of the Estates Acquisition Act. 

It is to be observed that in ‘section 52, it is "clearly provided that the 

provision of Chapters IIetc. ' shall not apply as they are, but they 

shall apply with necessary modifications: When the Act became 
applicable to raiyati jotes from a much later date, it is also necessary 
~ modification of section 5B of Chapter II that the date mentioned in 
section 5B from which Court- sale-of raiyati’ jotes should become void 
would: be a much later date viz. the‘ date on which by notification the 

Act was made’ applicable to raiyati interests; 

6. In (2) Aftabuddin Ahmed and others w. State of West Bengal 
and another 71 CWN 300, R.N. Dutt, J: was considering the effective 
date in section 5A in respect of- ee and under-raiyati holdings and 
it was observed. .* . 

**When- the words of section 5A specifically mentioned a certain 
date ‘there i is no scope to-hold that in respect of raiyats and under- 
raiyats the effective date would-be some other date because other- 

- wise the raiyats and under-raiyats would :be adversely affected............ 
the effective date in‘ section 5A of the -Act in respect of raiyats 

“and under raiyats-also, is 5th day of, May, 1953.” : 

.7. In(3) Haripada Pramanik, v. Gopal Chandra Malty, 74 CWN 
400 the Court was eonsidering sales of raiyati holdings of judgment 
debtor in 1960 by the auction purchaser. It was observed— | 

,  "In.the present case, the, interest that was sold was-that of a 

raiyat, Chapter VI of the West Bengal Estates Asquisition Act, which 

deals with raiyats.and under-raiyats came into force on the 10th day 
of April, 1956, on the issue of a notification under section 49 of the 

Act and thereupon section 5B became applicable to raiyats. and under- 

-Taiyats with such notifications as might -be necessary”. 

* 8. The Division Bench held that even so there was no bar on the 
ex-landlord to ‘execute ’ the decree under the Code of Civil Procedure’ 
treating them as inoney decrees, as a rent sale thereafter under the Bengal 
Tenancy Act was neither permissible. nor possible. There was no bar in 
section 5B of the Act to süch'sale of the lands held bythe judgment deb- 
tors then under the State. 
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9. In earlier Bench decisions in (4) Ahidhar Ghosh v. Sm. Nisi Bala 
62 CWN 172, it was held that when asa result of vesting, the defaulting 
tenure ceased to exist, the proviso of section 168A (1) of the Bengal Ten- 
ancy Act would apply, that is to say, other properties of the ex-tenant 
might be proceeded against. In another case in (5) Hiranmoyee v. A. Pal 
Choudhury, 62 CWN 373 it was held by another Division Bench that on 
vesting the decree holder is entitled to proceed against the properties of 
the ex-tenant other than the defau ting tenure and the bar of section 168A 
of the Bengal Tenancy Act would not apply to such a case, It was further 
held that there was an implied repeal of section 168A of the Bengal 
Tenancy Act by Section 5B of the said Act 


10. The Division Bench (3) Haripada Pramanik's case, following 
the above two Bench decision held— 

“There is, therefore, no reason why the sales in question would 
not have the effect of sales under money decrees. The judgment deb- 
tor had lost the original holdings on the vesting of his interest in the 
state,but he still had some interest in the lands which constituted those 
holdings in view of the provisions of section 6 of-the Estates Acquisi- 

. tion Act. It is this interest which passed to the auction purchaser upon 
his purchase of the disputed lands.” 


11. In (6) Ambujakaya Mukerjee v. uis of West Bengal, ILR 1966-1 
Cal 495, P B. Mukharjee, J (as his Lordship then" was)'on page 525-6 
para 55 was meeting the argument that raiyati lands could not be vested 
in the State under the said Act in view of the enforcement of Chapter 
VI after expiry of Baisakh 1, 1362 as provided in section 4(2). His 
Lordship referred to the observations made by him in (7) Haranath Ghosh 
v. State of West Bengal and others 67 CWN 129 as set out below :— 

“The words ‘mutatis mutandis’ following the word ‘modifi- 
cation make it abundantly clear as to the modifications intended 
under section 52 of the Act, In other words, the word ‘modi- 
fication’ in section 52 of: the Act means contextual adaptation 
of these chapters of the Act to the case of raiyats and under-raiyats' 
and not amendment of the substantive provisions and effects of those 
chapters. The contexual adaption is only intended to make these 
chapters applicable to the case of raiyats and under-raiyats...... 

12. Janah, J. in (8) Ba:deo Singh and another v. Binode Behari 77 . 
CWN 969 observed as follows :— 

* According to the view taken in Ambujhkhay Mukherjee v. State 
therefore, itis not permissible to read 10th April, 1956 or any other 
date in place of Ist June, 1954". 

13. Inthe Bench decision in (9) State of West Bengal and another 
v. Bithika Maity and others 79 CWN 216 the Court was of opinion that 
the proposition enunciated in the case of Aftabuddin Ahmed in respect of 
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section 5A applies.with all its force to cases under . section 5B as well. It 
was observed ; l 
“When legislature made sections 49 and 52 of the Act retrospective 
with effect from the day when the Act first came into force, it must 
“be said that.the date mentioned in section 5B must be the effective 
date not only in .respect of intermediaries whose estate vested 
- in the State under section 5 but also in respect of intermediaries whose 
estate vested under section 52 of the Act, that is, raiyati and under- 
taiyats. When the words of section 5B specifically mentioned a certain 
date there is no scope for holding that in respect of raiyats and under- 
raiyats the effective date would be some other date because otherwise 
the raiyats and under-raityats would be adversely affccted. The legisla- 
ture must have considered this aspect of the -matter when it made 
sections 5A, 5B and 52 retrospective from the date when the Estates, 
Acquisition Act first came into force. It being in the domain of legi- 
slature court cannot question the same”. 

14. The Bench making the present reference was also of opinion 
that the interpretation given by S. K. Sen, J. would be beyond the po- 
wers of Court. Such alteration of date in section 5B would mean legisla- 
tion by. Court-beyond the authority of section 52 which authorised only 
contextual adaptation of provisions of section 52 to raiyati or under-raiy- 
ati interest brought under the Baie of the ‘Act on. the notification 
of section 49. : 

45. Mr. P.K. Sen Gait Tened. Goteni Pleader, relying on 
the Aftabuddin’ s case as also on the Bench decision in .Bithika Maity’s 
case contended that the provisions of section 5B became operative on and 
from. June 1, 1954 for all purposes. It is not open to the Court to fix 
another date for the purpose when the legislature in its wisdom fixed the 
relevant date for purpose of section 5B. Mr. Amarendra Mohan Mitra 
as also Mr. Swadesh Ranjan Bhunia, learned ‘Advocates for the opposite 
parties, contended on the other had that 5B could only be operative only 
on the vesting raiyati aud under-raiyati interest in the State by notification 
made under section 52. Their rival contentions will now have to be 
‘examined. 


16. , Under Acts and regulation mentioned i An section 5B, the defa- 
ulting. estate, tenure or under-tenure only .could be put to sale in execu- 
tion of a decree for rent of such estate, tenure or under-tenure. As a 
result of vesting of the, intermediary interest, the defaulting estate, tenure 
or under-tenure ceased to, exist, so that after vesting it is no longer possible 
to put such interest to sale. Itis thus obvious that normally any rent 

- gale undér the aforesaid statutes taking place. prior to vesting would be 
valid in law and would entitle the auction purchaser to the defaulting 
estate, tenure or under-renure. ` 
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17. Chapter VI which provides for acquisition of interests of raiy- 
ats and under-raiyats, was brought into force in all districts of West 
Bengal with effect from April 10, 1956 by notification No. 6804 L Ref. 
dated April 9, 1956 as provided in section 49. On the issue of notification, 
provisions of Chapters II, III, V and VII applied with such modifications 
mutatis mutandis to raiyats and under-raiyats as if such raiyats and under- 
ralyats were intermediaries and the land held by them were estates. As 
a result, provisions of Sections 4, 5A and 5B which were included in Cha- 
pter II became applicable to raiyats and under-raiyats in respect of the 
lands held by them with effect from April 10, 1956 and interest of the 
taiyats and under-raiyats thereupon vested in the State. On such vesting, 
the interests of raiyats and under-raiyats ceased to exist and if there- 
after they chose to retain lands in their khas possession under section 6 
of the said Act, they were to be deemed to be a direct tenant under the 
State and such tenancy would be a new and different tenancy altogether. 


18. It is therefore obvious that in execution of rent decree for 
arrear of rent passed prior to vesting under the statutes mentioned in 
section 5B, after vesting of the interests of raiyats and under-raiyats it was 
no longer possible to put the defaulting holding to sale assuch holding 
then ceased to exist. There was or could be no legal bar in usual circu- 
mstances to put such defaulting holding to sale in execution of rent 
decree prior to vesting when such holding had its existerfce. The question 
now is whether it is competent for legislature to prohibit such rent sale 

: with effect from an earlier date before vesting as was sought to be done by 
provisions of section 5B read with section 49 and notification as also 
section 52. It may be noted that the legislature took into consideration 
that by reason of the belated legislation codified in section 5B there might 
be sales of interest of intermediaries in tenures or holdings during the 
period prior to vesting. Section 5B accordingly provided that on and 
from Ist day of June 1954 no such interest would be liable to be sold 
under the statutes mentioned therein and any sale which took place after 
that date under the said statutes was to be deemed as void and of no 
effect. 


19. As has been recoginsed in judicial decisions the legislature is 
undoubtedly competent to take away vested rights by means of retrospec- 
tive legislation. Unless howevera clear and unambiguous intention is 
indicated by legislature by adopting suitable and express words in respect 
thereof, no provision of a statute should be given retrospective operation 
if thereby vested rights are affected. The Supreme Court in (10) Refi- 
quennessa v. Lal Bahadur Chetri, AIR 1964 SC 1511. added that a statutory 
provision is held to be retrospective either when it is so declared by express 
terms or the intention to make it retrospective clearly followed from the 
relevant words and the context in which they occur. 
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20. In the case before us, by reason of the provisions of section 
32, there was, as held in Ambujaksha’s case, a contextual adoption of 
the provisions of section 5B to raiyati and under-raiyati holdings in ex- 
press clear and unambiguous language. It is accordingly not possible for 
the Court to fix another date in section 5B which would be in direct con- 
travention of the provisions adopted by the legislature. We have how- 
ever made attempts to ascertain why the particular date namely June 1, 
1954 was selected as the relevant date wherefrom the rent sales of tenures 
and holdings are to declared as void. No nexus could apparently be found 
for enforcement of the provisions from that date unlike section SA where- 
in the date, 5th May 1953, was the date when the bill for acquisition of 
intermediary interest resulting in the parent act was published in the 
Calcutta Gazette, which led to a spate of transfer for defeating the pur- 
poses of the Act. In the odjects and reasons of the amending Act XXVIII 
of 1954, it was merely stated to be as follows :— 


“to exempt all estates and tenure from sale under the Bengal 
Revenue Sales Act 1859 (IX of 1859) or the Cooch. Behar Revenue 
Sales Act 1897 (Cooch Behar Act V of 1897) or the Bengal Patni 
Taluks Regulation, 1819 (Bengal Regulation VIII of 1819), as the case 
may be, on and from the first day of June 1954” (and even there the 
Bengal Tenamcy Act, 1885 appears not to be included through it is 
included along with the aforesaid statutes in section 5B.) 

21. The objects and reasons of the West Bengal Estates Acqu- 
isition Act 1953, as is well known, is, inter alia, to eliminate the inte- 
rests of all zamindars and  intermediaries and also to permit the 
intermediaries to retain possession of their khas land upto certain 
limits and to treat them as tenants holding directly under the State. 
It was also the intention of the legislation -to make the actual cultiva- 
tors tenants directly under the Government. If an auction-purchaser 
is permitted to acquire the interest of the defaulting holding in a rent 
sale upto vesting he would be entitled under thelaw to annul the sub- 
ordinate interest of actual cultivators under the defaulting holding till 
vesting who would otherwise be entitled to hold the lands in their khas 
possession under the Government upon vesting. It seems obvious that 
to safeguard the interest of actual cultivators and to avoid an uncertain 
state of affairs at the time of vesting which annulment of subordinate 
interest on rent sale till date of vesting might create, the legislature 
thought it fit to prohibit rent sale with effect from an earlier date by 
making suitable legislation which it was competent to promulgate, such 
interpretation accordingly appear to be consistent with the aim, scope 
and object of the Act. Í 


22. On the issue of notification under section 49 as we have seen 
the provisions, inter alia, of Chapter II applied mutatis mutandis to 
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ralyats and under-raiyats as if they were intermediaries. Accordingly 
as soon as section 5B within Chapter II applied to raiyati and under- 
Taiyati interest the relevant provisions thereof became applicable, and 
the sale under any of the statutes mentioned therein after Ist day of 
June 1954 was to be deemed to have been void and of no effect. Acc- 
ording to the decision of S.K. Sen, J. in Prahlad's case noted above, 
the date mentioned in section 5B is to be the date on which by notifica- 
‘tion the Act was made applicable to raiyati interest. This conclusion 
overlooks that. on vesting of raiyati and under-raiyati interest which 
obliterated such interests, there could be no sale under those acts of 
such interests which ceased to exist. The provisions of section 5B on 
such interpretation taking the effective date as the date of vesting would be 
wholly. redundant and unnecessary. It is a rule of interpretation of sta- 
tutes that each and every provision of a statute must be given full 
operation and effect. In view of the express provision in Section 5B we 
are of the opinion that the effective date in respect thereof is the first. day 
of June 1954 in respect of sales of raiyati and  under-raiyati holdings 
under the statutes mentioned therein and such provision is undoubte- 
dly -within the competency of the legislature. 

_ 23. Itis further to be noted thatesection 5B declares void sale 
of tenure or holding held on and from June 1, 1954 under the statutes 
mentioned therein. It contains no prohibition in respect of sales in 
execution of decree under thé Code of Civil Procedure, as this section 
is concerned only with the sales under the aforesaid statutes. <A 
tenure or holding as is well known till vesting was transferable and he- 
ritable under the provisions the Bengal Tenancy Act and other conne- 
cted regulations. There could accordingly be no legal bar in the sale 
of such tenure or holding till vesting so long they were in existence in 
execution of decrees for money against the holder thereof while under 
section 5B after June 1, 1954 there could be no sale of such tenure or 
holding under the provisions the said statutes. It accordingly appears 
to us that notwithstanding section 5B, till vesting there is no bar to 
the voluntary sales of tenures or holdings of raiyats or under-raiyats or to 
sales of such interest in execution of money decrees under the provi- 
sions of the Code of Civil Procedure. If any such sale has taken place 
during the material period till vesting, and was or could be treated as a 
sale under the Code if otherwise valid and not under the provisions 
of the aforesaid Acts, such sale will not be void or deemed to be void 
under section 5B and has to be sustained as a valid sale in law. 


24. Under section 143(2) ' of the Bengal Tenancy Act, subject 
to rules under the Act and other provisions thereof, the Code of Civil 
Procedure applies to all suits between landlord and tenant. All such suits 
are” to be entered in a special register instead of the register of civil suits 
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(Section 146). There are certain specific provisions in the Act in res- 
pect of suits for recovery of rent and of appeals from decrees therein. As 
a result a decree for arrears of rent due in respect ofa tenure or holding 
may thus have the effect of a rent decree if the formalities are complied 
with as required under section 148 and under section 65 if it is a rent 
decree, the tenure of the holding shall be liable to sale in execution. 

25. Chapter XIV (Sections 159—177) provides for sales for arr- 
ears under decrees obviously for rent being under the said Act. Uncer 
section 159(1), the purchaser takes subject ‘to the protected interests but 
with power to annul interests defined -as incumbrances. “Incum- 
brance” under section 161, with reference to tenancy, means any lien, 
sub-tenancy or other right or interest created by the tenant on his tenure 
or holding or in limitation of his own interest therein and not being a 
“protected interest”. Sections 164, 165 and 166 provides for procedure 
for sale with power to annul incumbiance. In order to constitute a sele 
under the Act, there must be a rent decree contemplated under sec- 
tion 65 and the sale must also be in conformity with provisions of Cha- 
pter XIV. i ; 

26. Section 168A (1) provides that a decree for arrears of rent 
due in respect of a tenure or hélding whether having the effect of a rent 
decree or money decree can only be executed against the defaulting 
tenure or holding. Under its proviso this provision will not apply if 
othérwise than by surrender the term of the tenancy expires before an 
application is made for execution of such decree. By reason of vesting 
it could be said that there is a statutory. surrender or extinction of the 
tenancy. So that there is an implied repeal of section 168A (1) of the 
Act, leaving the decree holder free to execute his decree whether having 
the effect of a rentd ecree or money decree, against any other property of 
ex-tenant. We accordingly approve of the Bench decisions in cases of 
Adhidhar Ghosh and Hiranmoyee referred to above and hold that ves- 
ting of the interest ina tenure or holding by implication repealed the 
provisions of section 168A (1) of the Act and attracted the proviso 
thereunder leaving the decree-holder free to execute his decree as money 
decree in view of section 5B of West Bengal Estate Acquisition Act 
against any other property of the judgment debtor tenure-holder or 
tenant. 


27. The Bengal Tenancy Act, as it appears, contemplates that 
if the formalities of Chapter XIV are complied with in execution of a 
rent decree, the tenure or holding will be sold and the auction-purchaser 
will be entitled to additional rights provided therein, including the right 
to annul incumbrances like sub-tenancies created by the defaulting tenant 
In case such formalities are not complied with in the execution case when 
a sale is held, such sale will be one under the Code of Civil Procedure 
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wherein only the judgment debtor's interest will pass on to the auction- 
purchaser who will not be entitled to the benefits like annulment of in- 

eumbrances to which an auction purchaer under the said act 

would be entitled. Where by reason of the statutory bar there connot be in 

law a sale of the defaulting holding under the Bengal Tenancy Act and 

other Statutes and sale if held under any of those Acts, are to be deemed 

as void, there is no impediment by section 5B to auction sales under the 

Code of Civil Procedure in execution of a money or rent decree. Such sale if 
held accordingly is to be treated and have the effect of sale as money 

decree under the Code as was held in Haripada Pramanik's case. Being 

a sale within June 1, 1954 and prior to vesting of the holding, the auction- 

purchaser became entitled to the interest of the defaulting raiyat in the hold- 
ing which was put up to sale now to be deemed as in execution of the 

money decree in view of the statutory prohibition under section 5B. Similar 

view was taken in (11) Doolar Chand v. Lalla Chabeel Chand 61. A. 47 at 

page 5! wherein the privy Council observed : 


"Now it is clear that in attaching the property of a judgment debtor, 
whether in an  under-tenure or in an ordinary lease-hold interest, 
under Act VIII of 1859, you can only attach and sell the right, title, 
and interest of the judgment-debtor ; * but if you .proceed to sell a 
tenure under section 59 of Act VIII of 1859, then you sell the tenure ; 
and by virtue of section 66 of the same Act, the purchaser, under the 
provisions of sections 59 and 60 of the Act, acquires it free of all in- 
cumbrances which may have accrued thereon by any act of any 
holder of the said under-tenure, his representatives or assigns, unless 
the right of making such incumbrances shall have been expressly 
vested in the holder by the written engagement. So that if this tenure 
had been sold under the provisions of section 59, the sale would 
have got rid of all under-tenures, and the purchaser would have been 
entitled to the whole interest in the tenure, free from all encumbrances 
in the same way as if the tenure had been sold under the provisions 
of the law for the sale of an estate for arrears of Government revenue”. 
In view of the perwanah, the notice of sale, and the certificate of 
sale it was held that only the rights and interests of the judgment-debtor 
were sold and not the tenure. ; 


28. In Bithika Maity's case, it was correctly decided that the effec- 
tive date in section 5B in respect of raiyati and under-raiyati holdings is 
also the first day of June 1954. The decision however failed to take 
notice that the impugned sale therein held on September 10, 1954 could be 
treated as a sale under the Code of Civil Procedure as a sale in execution 
of a money decree. This aspect of the case was not taken in consideration 
possibly because the case was heard exparte. We are accordingly 
unable to approve the decision that all sales between -the first 
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day of June 1954 to the vesting of raiyati interest are to be deemed 
as being under the Statutes mentioned therein and hence to be declared 
viod as was summarily held by it. On the contrary, such sales though 
deemed as invalid and of no effect under the aforesaid Acts, are to be 
treated and will have the effect of sales under the Code of Civil Procedure 
in execution of money decrees, if otherwise valid. Accordingly accepting 
Mr. Mitra’s contention, we hold that the name of the opposite party being 
auction-purchaser of the right, title and interest of the judgment-debtor 
was Validly recorded as raiyat in respect of the disputed holdings in the 
finally published record-of-rights in place and stead of defaulting judgment- 
debtors who held the said holdings. 


29. We according hold that 

(i) The effective date in section 5B in respect of sales of raiyati 
and under-raiyati holdings under the relevant statutes mentioned therein 
is the first day of June 1954 as therein provided. 

(ii) Section 5B does not operate as a bar to the execution of decree 
for arrears of rent as money decree against raiyati or under-raiyati interest 
and section 168A (1) is impliedly repealed by vesting of the interest of 
intermediaries (which included raiyats and under-raiyats! in the State. 

30. Inthe circumstances *the initiation of the proceeding by the 
Assistant Settlement Officer under Section 44 (2a) in view of the provisions 
of Section 5B In the light of the above discussions must be held to be 
without jurisdiction. The tribunal’s order under section 44(3) setting aside 
the orders of the Assistant Settlement Officer in the connected proceedings. 
are affirmed though for different reasons as indicated above and the con- 
nected Rules are discharged. There will be order for costs in the circu- 
mstances. 

Mitra, C. J. : I agree. 

Mukherji, J. : I agree. 


N.C.S. . ————— 
[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar Mookerfi 
Decision : December 3, 1976 
M/s. A. K. Corporation (P) Ltd. nT ... Petitioner 


Versus 
State of West Bengal & Ors. sis ... Respondents* 
Industrial Disputes Act, 1947—S. 33(2) (b), S. 2A— Pending refe- 
rence under S. 2A— If Application for approval ander S. 33(2) (b) necessa- 
-ry for dismissing an employee. ` 


C. R. No. 1936 (w) of 1974 
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A workman was found guilty of misconduct in a domestic enquiry and was 
dismissed from service. At the time of the workman’s dismissal, a reference udder S. 
2A, was pending before the Labour Court. By way of abundant caution, the employer 
made an application before the Labour Court under S. 33 (2b) for approval of the 
dismissal in case it was held that such application was necessary. Atthe heating of 
the application before the Labour Court, the employer raised a preliminary issue as to 
the necessity for the application. The employer contended that the application was not 
necessary as tbe pending reference was one under S. 2A and other workmen were not 
“concerned” with the individual dispute which was the subject-matter of the pending 
reference, The Labour Court decided otherwise holding that when an individual 
dispute, was referred under S. 2A, the dispute became a collective dispute The Labour 
Court held that other workmen were “concerned” in the pending reference and thea 
dismissed the application on the ground that the conditions set out in the proviso to 
S. 33 (2)(b) had not been fulfilled by the employer. The Labour Court's. decision was 
challenged by a writ petition, ' 

HELD: The Labour Court's decision must be set aside. Where the 
pending reference is in respect of an individual dispute, it cannot be said 
that other workmen are "concerned" init. S. 33 (2) (b) is not attracted 
where the pending reference was made under S. 2A of the Act. 


Cases referred to : 


(1) New India Motors (P) Ltd v. K. T. Morris, AIR 1960 SC 875 
(2) Digwadhi Colliery v. Ramji Singh, 1964 (2) Lab. L. Journal 143 
(3) Upper Ganges Valley Electric Supply Co. Ltd. y. G. S. Srivastava, 
1963 (1) Lab. L. Journal 237 (SC) 
N. C. Chakravarti, D. N. Banerji and Mrs.Kanika Banerji for the petitioner 
D.N Trivedi  ... js ue ...for the Respondent No. 3 


The judgment of the Court was as follows :— 


This Rule is directed against an order No. 25 dated 17.5.73 passed 
by the learned Judge, Second Labour Court dismissing the petitioner’s 
application under Section 33 (2) (b) of the Industrial Disputes Act, 1947 
on the ground that the proviso to the said Section had not been com- 
plied with. 


2. Respondent No. 3, Gangeswar Ojha was a peon under the emplo- 
yment of the petitioner’s company. The said respondent, the workman 
was charge-sheeted for his indecent behaviour. There was a domestic 
enquiry. He was found guilty of the charges levelled against him and 
thereafter he was dismissed from service by a letter dated 29th December, 
1971. Anindustrial dispute with respect to an individual workman 
referred under section 2A of the Industrial Disputes Act was pending adj- 
udication before the Second Labour Court, West Bengal. By way of 
abundant precaution the petitioner filed an application under Section 33 
(2)(b) ofthe Act before the said Second Labour Court praying for approval 
of the  petitioner's action in dismissing the workman. The petiti- 
oner company at the same time raised a preliminary objection before 
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the Labout Court that as the Respondent No. 3 was not a “workman 
concerned” in the dispute referred to the Industrial Tribunal under 
-© Section 2A of the Act, provisions of Section 33(2)(b) were not applicable 
and as such the Labour Court had no jurisdiction to entertain the said app- 
‘lication. The learned Judge of the Labour Court was of opinion that by the 
“deeming” provision of Section 2A of the Act an individual dispute was 
actually converted-to an industrial dispute within the mzaning of Section 
2(k) of the Act. In fact without the said of Section 2A an individual 
dispute could be converted into an industrial dispute when it was sponsored 
by a number of workmen or the. Union representing a section of the 
workmen According to him, the workman could be treated as “con- 
cerned workman” within the meaning of Section 33(2) (b) of the Act, alth- 
ough the original dispute was under Section 2A of the Act. 

3. Mr. Chakravarti, appearing on behalf of the petitioner-company 
contended that an individual dispute with regard to discharge, dismissal, 
retrenchment and/or termination of service. was deemed to be an 
industrial dispute by the deemiag provisions contained in Section 2A. of 

: the Act. But even then such deeming provision did not affect or concern 
other workmen of the employer and as such termination of service of 
some other workman during the pendency of adjudication proceedings of 
an industrial dispute as defined in Section 2A of the Act did not attract 
the prn of Section 33(2) (b). 

In (1) New India Motors (P) Lid v. K.T. Morris, AIR 1960 
SC ue the Supreme Court held that the expression “workmen concerned” 
includes all workmen on whose behalf the dispute has been raised as well 
as those who would be bound by the award which may be made in the 
said dispute. But in a later decision in (2) Digwadhi Colliery v. Ramji 
Singh, 1964 (2) Lab. LJ 143, the Supreme Court observed that unless the 
nature of the pending dispute was ascertained and considered, it could not 
be said that the concerned workman was a workman concerned in the 
pending dispute simply on the ground that there was some reference 
pending. 

5. In Upper (3) Ganges Valley Electric Supply Co. Ltd. v. G. S. 
Srivastava, 1963 (1) Lab. LJ 237 (SC) in construing section 23 of the 
Industrial Disputes (Appellate Tribunal) Act, 1950, the Supreme Court 
held that an application under Section 23 of that Act was not maintainable 
because the workman was not concerned in the pending appeal before the 
Labour Appellate Tribunal which was related to an individual dispute. 

6. By the deeming provision of Section 2A of the Act an individual 
dispute becomes an industiial dispute. But in that dispute the other 
workmen are not concerned. There must be a common feature in the 
nature of dispute in the two cases which would serve as a connecting link 

thereby tendering workman in the later case also a workman ‘“‘concerned” 
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in the dispute in the earlier case. So, where the pending Reference 
was an individual dispute in respect of one employee, it could not be said 
that all other workmen were concerned in that dispute. Accordingly, in my 
View, provisions of Section 33(2) b) of the Industrial Disputes Act, 1947 
are not attracted where a reference under Section 2A of the Act is pen- 
ding before any Industrial Tribunal. 

7. In the result, this Rule is made absolute. The impugned order 
of the learned Judge, Second Labour Court, is quashed by a writ of cer- 
Horari This order, however, shall not prevent the respondent No. 3 the 
workman to approach the State Government for a reference under Sec- 
tion 2A of the Industrial Disputes Act, 1947. 

There will be no order for costs. 

P. R. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. -Justice Parimal Chandra Chanda and Mr. Justice 
Sudhamoy Basu 
Decision : July 5, 1976 
M/s. Asiatic Oxygen Ltd & Ors. e »...Petitioner 
Versus 
The State -. Opposite Parties* 
Criminal Procedure Code 1973, (Aet II: of 1974), Sets: 362 & 482— 
Whether for any alteration in the signed judgment of Court inherent power 
can be exercised—To what extent inherent power can be exercised by court. 
A revision case was disposed of by ajidgment and order. The sald judg- 


ment was duly signed. Thereafter a prayer was made for rectification of the judgment 
on the ground that certain ersors had crept in due to inadvertance. 


HELD: The Court is not competent to rectify mistakes, if there be 
any, ia view of section 362 of the 1973 Code. 


Cases referred to : 


QU). In the matter of Gibbons, (1886) 14 ILR Cal 42 
(2) State of M. P. v. Narayan Dutta, AIR 1966 M. P. 158 
(J) Public Prosecutor v. Debi Reddy, AIR 1962 A. P. 479 
(4) Dahu Raut v. King Emperor, 38 CWN 25 
(5) Kumar Singh Chhajar v. King Emperor, 73 LA 199 
(6) ‘Ram Ballabh v. State of Bihar, AIR 1962 Pat. 417 
(7) Pampa Pathi v. State of Mysore, AIR 1967 SC 286 


J. N. Ghosh, N. L. Pal and Anjan Kr. Mukherjee... .. for the petitioner 
N. C. Banerjee and A. K. Mukherjee... ...for the Opposite party 
B. C. Sen.. T iis for the State. 


* Criminal Revision Case no. 274 of 1975, 
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, The judgment of the Court was as follows — 


Basu, J.,: This is an application under section 482 of the Code of 
Criminal Procedure, 1973, for‘ review and/or recalling a judgment and 
order passed by us in Criminal Revision No. 274 of 1975 on the 27th of 
January, 1976. 4 


2. Taz present application relatés to Criminal Revision No. 274 of 1975 
which was hzard analogously with som: other matters in which this peti- 
tioner was an opposite party. In cours? of hearing “of the matters which 
were highly contested several points comnon to all the matters were argued 
- at length. It is.stated in the present petition that through inadvertance the 
question of limitation in respect of Revision No. 274 of 1975 was not 
dealt with by the learned Advocate appearing for the petitioner and no 
. submission was made. òn that point. - Waile all othér rules were discharged 

the rule in Criminal Revision case No. 274 of 1975 was made absolute 
as it was submitted and as there was no opposition to th submission that 
the complaint involved in that case was filed beyond the tim: specified 
under section 468 Cr. P.C. for filing of complaints to enable the Cout 
to take cognizance thereof. It is stated in that petition that none of the 
-Tearned Advocates appearing in that-case for the different parties drew the 
- attention of the Court to thz*Act 12 of 1974 (the Economic Offences Ina» 
pplicability of Ljmitation Act, 1974) which provides that thz provisions 
of Chapter XXXVI of the Code of Criminal -Procedure will be inapplicable 
to certain economic offences. The said Act provides a schedule which 
saves among others the Income-tax Act, 1961 from tlie provisions of 
Chapter XXXVI of the Criminal Procedure Code, 1973 that relate to 
limitation. The present complaint was made in respect of an alleged 
contravention of the Income tax Act, 1961. It is stated that petitioner’s 
learned Advocate regrets the inadvertant ` omission to separately deal 
with the said petition and to place the relevant provisions before the 
“Court. In view of the circumstances, a prayer is made that this Court 
should exercise its inherent power to prevent miscarriage of justice and 
recall the order passed in the said matter and pass order in accordance 
with the provisions of Act 12 of 1974; 


3: Mr. Banerjee, learned Advocate appearing to oppose this petition 
also regretted the inadvertance in not drawing the attention of the Court 
to the relevant provision. It appears, therefore, that the order passed 
by us in Criminal Revision No. 274 of 1975 has not taken note of Section 
2 of the Act 12 of 1974. It seems, therefore, to be an erroneous decision. 


4. The Court, however, feels that it is unable to exercise its inherent 
power to rectify the mistake under the circumstances. Section 362 of 
the present Code which corresponds to the section 369 of the 
Code of Criminal Procedure, 1898, specifically provides that save as 
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otherwise provided by this or by any other law for the time being in 
force no court, when it has signed its judgment or final order disposing 
of the case, shall after or review the same except to correct the clerical or 
arithemetical error. This secijon has been construed by different courts 
as laying down that after a judgment has been signed no court can alter 
or review it except to correct clerical errors. We, therefore, feel that 
our powers are circumscribed in this matter and we are unable to recall 
the order which we have already signed. The following decisions may 
‘be referred to in this connection. In the matter of (1) Gibbons reported 
in ILR 14 Calcutta 42, (2) State of Madhya Pradesh v. Narayan Dutta 
reported in AIR 1966 MP 158, (3) Public Prosecutor y. Debi Reddy reported . 
in AIR 1962 AP 479, (4) Dahu Raut v. King Emperor reported in 38 CWN 
25. (5) Kumar Singh Chhajar and another v. King Emperor reported in 73 IA 
199 ; (6) Ram Ballabh v. -The State of Bihar reported in AIR 1962 Patna 
417. -While considering an application under. Article 134 (1) (c) of the 
Constitution of India in connection with Criminal Appeal No. 63 of 
1970 we had on an earlier occasion discussed. at length this aspect of the 
matter. As the Supreme Court held in the case of (7) Pampa Pathi v. 
State of Mysore, reported in AIR 1967 SC 286 the inherent power of the 
High Court cannot be invoked in respect of any matter covered by a spe- 
cific provision of the Code. 
5. The result is that the petition fails and the same is discharged. 
Chanda, J. : I agree. 


S.P.T. 
[CIVIL APPELLATE JURISDICTION] . 
Before Mr. Justice Anil Kumar Sen and 
Mr. Justice Manash Nath Roy 
Decision : September 22, 1976. | 
Subir Ghosh T€ "m ... Appellant 
Versus ^ ] : 
- Indian Iron & Steel Co. Ltd. s i ... Respondent* 


Damages— Contract Act, S. 74—Penalty, or liquidated . damages— 
Bond given by trainee, 


The appellent was recruited as an officer trainee by the respondent company 
under an agreement providing that the training would be for 2 years during which the 
trainee would get a salary of Rs 300, D.A. of Rs. 100/- per month and would also be 
provided by the respondent with free housing, medical treatment etc, The agreement 
further provided that if after training the appellant was offered further employment 
by the respondent then the appellant would serve the respondent for minimum 

~ $5 yeata during which he would not accept any other employment and that in the 


* Appeal from Original Decree No. 947 of.1969. 
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event of his leaving such employment prematurely in breach of contract the appellant 
would pay to the respondent the appropriate amounts mentioned in the agreement. 
After receiving training for a little over 6 months, the appellant left the respondent's 
employment in breach of contract, The respondent then filed a suit claiming Rs, 
3000/-under the agreement from the appellant. Tne respondent did not adduce any 
evidence to prove that the Rs. 3000/- claimed represented actual damage. Tho trial 
court decreed the suit in favour of the respondent. The appellant appealed Tho 
appellant contended that (L) the agreement was in restraint of trade by reason of 
the negative covenant contained therein and therefore void and (2) there was no 
evidence of actual damage nor was it pleaded by the respondent that the amount claimed 
represented aciual damage and that in tne absence of such proof and pleading, the 
claim should not have been decreed. 
HELD: The decree should be upheld. (1) The negative covenant 
was not of a nature that could be regarded as restraint of trude (2) Under 
|, S« 74 of the Contract Act, the Court has jurisdiction to assess damages 
where a-breach of contract is established. Where the amount claimed by 
the plaintiff is payable by agreement between the parties, the Court has to 
decide whether such amount is a penalty or a genuine pre-estimate of the 
damage likely to result from a breach. Even where the plaintiff does not 
adduce evidence as to the damage actually suffered, the Court would 
look at all the circumstances of the case including the agreement itself to 
ascertain whether the amounts neentioned ia the agreement were in terrorem 
Or represented genuine pre-estimate of damages. In the absence of evidence 
indicating thdt the amounts stated in the agreement were unreasonable or 
excessive, the agreement itself was prima facie evidence that the stated 
amounts represented aetual damages.In this case, the agreement itself 
showed that the amount claimed represented reasonable compensation 
payable under S. 74 of the Contract Act. 


Cases referred to : 


1. Niranjan Sankar Golikall v. Century Spinning & Manufacturing Co. 
Ltd., AIR 1967 SC 1098 
2.- Fateh Chand v. Balkisan Das, AIR 1963 SC 1405 


3. Elphinstone v. Monkland Iron & Coal Co. Ltd., 1886 AC 332 
4. Dunlop Pneumatic Tyre Co. Ltd. v. New Garage & Motor Co. Ltd., 
. 1915 AC 79. 

$. Karamchand Thapar & Bros. v. H. H. Jetha Nandani, 76 CWN 338 

6. Bhai Panna Singh v. Arjun Singh Bhajan Singh, 1929 PC 179 

7. Mahadeo rrosad v. Siemens India Ltd , AIR 1934 Cal 285 
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The judgment of the Court was as follows :— 
Sen, J. : This is an appeal by the defendant in a suit for recovery of 


money and is directed against the original decree passed by the learned 
Judgé, 4th Bench, City Civil Court at^ Calcutta, dated March 18, 1969, 
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passed in Money Suit No. 161 of 1967. This appzal has been argued on 
two questions of law, facts not being very much in dispute. 

2. The appellant was recruited as an officer trainee by the respon- 
dent company under its First Staff Assistant Scheme for training. He 
was so recruited on an agreement between the parties made on September 
20, 1965. The agreement provided : 


“In consideration of a bond to be executed immediately after the 
signing hereof by the officer trainee in favour of the Company where- 
by he shall bind himself to pay to the Company a sum of Rs. 6,000/- 
by way of premium but subject to the condition provided by such 
bond and also to the undertakings on his part herein contained the 
Company undertakes to afford such training and instruction to the 
officer trainee as the company shall deem necessary to qualify him for 
employment by the Company as a First Staff Assistant in any of its 
works." 


The agreement proceeded to provide that the training will be for a 
period of two years subj:ct, however, to the Company's approbation 
and subject further to the Company's right to determine the same at any 
time without any notice and without assigning any reason. During the 
period of training the Company agreed to pay the officer trainee a salary 
of Rs. 300/- and an allowance of Rs. 100/- as dearness allowance per 
month and provided free accommodation in one ‘of thé Company’s 
hostels. The officer trainee was mide entitled to free medical facilities 
similar to those available to permanent First Staff Assistants of the 
Company and one month's leave on full pay for every completed year of: 
training. Under the said agreement the appellant undertook to serve the 
company during the period of training diligently and to the utmost of his 
power and skill and to devote whole of his time to work and duties 
assigned to him and to carry out all orders and directions by his superior 
authority and observe and perform all service conditions and standing 
orders of the company for the time being in force He further undertook 
not to apply for any outside appointment without a prior written per- 
mission from the company and that he would not become a member of 
the trade union or any other organisation of the employees. The more 
important undertaking given in the said agreement wes to the effect that 
if during or at the expiration of the said term of training the company 
offers employment to him as a First Staff Assistant with the company on 
terms and conditions as prevailing for the time being, the officer trainee 
will accept such employment and will well and faithfully discharge the 
duties and observe and perform the terms and conditions of employment 
for a period of not less than 5 years and will not either directly or in- 
directly nor on his account or as servant or'agentof any other person, 
firm or company accept any employment otherwise than with the 
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company. The last clause in this agreement provided that in the event 
the officer trainee be found guilty of any misconduct as specified there- 
in “the company may summarily terminate the training notwithstanding 
any other penalty to which the officer trainee may beliable under any of 
the provisions contained in this agreement and in the bond referred to in 
clause 2 hereof." 


3. Simultaneously, the appellant executed a bond as envisaged by 
clause 2 of the agreement, as aforesaid, and since it is necessary to refer 
to the actual terms of the bond for deciding one of the points of law 
raised in this appeal we set out the bond hereunder : 

"Whereas by an Agreement dated the 20th day of September 1965 
and made between myself of the one part and the Company of the 
other part (hereinafter referred to as “the said Agreement”) I bound 
myself to serve the Company as a trainee in the Company’s business 
and the Company in consideration of a bond to be executed by me in 
favour of the Company (being this bond) undertook to afford train- 
ing and instruction to me in its business upon and subject to the 
terms and conditions by the said Agreement prescribed. 


NOW THE ABOVE-WRITTEN OBLIGATION is conditioned to be 
void if I shall duly and faithfully in all respects whatsoever observe 
and perfofm thé undertakings on my part set forth in the said Agree- 
ment and shall accept any employment in which the Company may 
be desirous of offering me upon the terms stipulated by the Company 
in that behalf during or at the expiration of the term of my training 
and shall well and faithfully discharge the duties and observe and per-: 
form the terms and conditions of such employment fora continuous 
period of not less than Five years. But in the event of my failing at 
any time to observe my said undertakings or to accept such employ- 
ment as aforesaid or to discharge well and faithfully the 

. duties or to observe and perform the terms and conditions 
of such employment then the above-written bond shall remain in full 
or such reduced force and effect and to such extent as may be appro- 
priate to the period which may elapse before suck failure shall occur 
that is to say, if such failure shall occur :— 


(a) during the period of my training to ‘the extent of the full 
. sum hereby secured or Rs. 500 per month for the period during which 

Ireceived training whichever is lower ; 

(b) during the first year of my service with you, to the extent of 
the full sum hereby secured ; 

(c) after expiration of the first year, but before the expiration 
of the second year of such service to the extent of fourteenth-fifteenth 
of the said sum ; í 


(d) after expiration of the second year,but before the expiration 
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of the third year, of such service to the extent of four-fifth of the 
said sum ; | 

(e) after expiration of the third year, but before the expiration 
of the fourth year, of such service to the extent of three-fifth of the 
said sum ; l 

(£) after expiration of the fourth year, but before the expiration 


of fifth year,’ of such service to the extent of one-third of the said 
sum, : 


4. While the appellant was undergoing his training and after 
he had received training for a period of 6 months and few days he on 
his part terminated the employment with effect from April 4, 1966, by 
submitting a letter of resignation bearing the said date. The respondent 
demanded of the appellant payment of a sum of Rs. 3,000/- payable by 
him in terms ofthe bond for his alleged wrongful termination of his 
employment and the amount so demanded not having been paid, the 
respondent instituted the suit for recovery of the said sum of Rs. 3,000/-. 


5. The appellant contested the suit merely contesting his liability 
to pay the amount though he did not deny his employment or execution 
of the agrecment and the bond above? referred to. He pleaded the 
agreement to be void and raised certain other defences,which are unnece- 


ssary for us-to refer to because of the points now raised before us in this 
appeal. < ` 


6. Onthe pleadings as aforesaid, several issues were raised, some 
of which were not pressed and others -were all decided in favour of the 
respondent. In particular, the learned judge in the trial court specifi- 
cally overruled the defence plea that the agreement and the bond are 
ilegal and void and decided the issue as to whether such an agreement 
and bond are legally valid and enforceable, in favour of the respondent 
when he upheld the agreement and the bond as valid in law. Similarly, 
the learned judge in the trial court overruled the defence plea that the 
respondent not "having pleaded any damage suffered by it nor having 
proved the quantum thereof, the claim as made was not maintainable 
in view of the provisions of section 74 of the Contract Act. The suit 
having been decreed on the findings, as aforesaid, the defendant/appe- 
lant has come up with this appeal. f 

7. Mr. Bagchi appearing in support of this appeal has raised two 
points. In the first place, Mr. Bagchi has contended that the agreement 
was unfair and one-sided in favour of the company when option was 
left with the company to terminate the training at any point of time 
and in not guaranteeing any employment on successful completion of 
. the training though making it incumbent for the appellant not only to 
serve the company during the period of training but for a period of 
5 years thereafter, once an employment is offered to him. Such convenant, 


1 
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_ according to Mr. Bagchi, is: against public policy and constitutes 


restraint on trade. . The second, point raised by Mr. Bagchi is to the 
effect that in any event the claim as preferred by the respondent comes 
specifically within section 74 of the ‘Contract Act and notwithstanding 
the amount payable as penalty prescribed by the agreement what the 
respondent is entitled to realise is’-only reasonable compensation for 
which it was necessary - for the- plaintiff-respondent to plead and prove 
the damage suffered by it and that not having been done, the suit could 
not have been decreed. 3 


8. Both the: points thus raised by Mr. Bagchi have been controvert- 
ed by Mr. Ghosal, the learned Advocate foi the respondent. According 
to Mr. Ghosal the terms of the agreement were not unconscionable and 
do not constitute any restraint of trade, and as such, are in no way illegal 
Or void. So far as the: second point raised by Mr. Bagchi is concerned, 
it has been contended by Mr. Ghosal that the amount claimed is not by 
way of penalty but liquidated damages payable as compensation on 
breach of the agreement and on the provisions of section 74 of the 
Contract Act even in the absence of proof of any damages, the respon- 
dent is entitled in law to claim the amount of such liquidated damages. 

9. So far as the first point raised by Mr. Bagchi is concerned, in 
Our opinion, the game can be disposed of very shortly. We have set out 
the agreement hereinbefore. Under the agreement, the company agreed 
to train. up the appellant as a qualified First Staff Assistant providing for 
him-not only a monthly remuneration but also certain other privileges. 
As a consideration thereof,’ the. company obtained an undertaking from 
the appellant that he should not only serve out the period of training 


` faithfully- and diligently but also: render.the .company atleast 5 years 


service if demanded on the.completion of the training. No doubt there 
is anegative covenant that during this period the appellant would not 


"s "accept any other employment- either on his own account or as a servant 


or agent. of any other person, .firm or company but such a negative 
covenant is operative for a very- reasonable . period and is further subject 


‘to the appellant being kept in the employment of the company. It has 


now been clearly laid down by the Supreme Court in the case of (1) Niranjan 
Shankar Golikali v. Century -Spinning and Manufacturing Company 
Limited, AIR 1967 SC 1098, that-such an agreement is quite lawful and 
the negative covenant incorporated therein cannot be regarded as restraint 
of trade. The learned’ judge in the trial court, -in our opinion, rightly 
accepted the above view in overruling the defence plea that the agreement 
in the present case is void and illegal. Too a 

` 10. So far_as the second point raised by Mr. Bagchi is concerned 
it raises'a question of law of some importantce. According to 'Mr.- Bagchi, 


.the àmount payable under the bond on the breach of the agreement is 


B 
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by way of penalty. Any clainr for recovery of such penalty can be 
entertained by a court of law only to: the limited extent of damages” 
suffered by the breach by the party who claims the penalty. ‘Under section 
74 of the Contract Act. notwithstanding any covenant to pay any amount 
of penalty on breach of the agreement what is payable is only reason- 
able compensation not exceeding the anrount so specified. Hence, 
according to Mr. Bagchi it was necessary for the plaintiff respondent to 
plead the damage which it has sustained and prove the same before it 
could get any decree for the amount as claimed. According “to him, the 
suit as framed on the bond itself for recovery of the amount. provided in 
the bond as payable on breach of the agreement in the absence of any 
pleading and proof of damgge due to such breach is not maintainable. 
At least, the court could not have decreed the entire. amount so claimed 
without finding out what would have been the reasonable compensation 
payable to the plaintiff/respondent. The point thus raised was unfortu- 
nately not considered from its proper perspective by the. learned judge in 
the court below. The learned judge’ merely observed that when or 
evidence it is established that the defendant/appellant of its own accord 
had entered into the agreement and had executed the bond he must be 
held to be bound by the terms of the bond and the agreement and the 
money will be payable in terms thereof irrespective of whether the 
plaintiff pleads or proves any loss suffered by him. T 


J1.. In deciding the second point thus raised by Mr. Bagchi it 
would be necessary for us at first to consider whether the amount payable 
by-the appellant under the agreement is by way of penalty or by way of 
liquidated damages. It is, however, now well settled in view of the 
decision of the Supreme Court in the case of (2) Fateh Chand v. Bolkisan 
Das, AIR 1963 SC 1405 that whether the amount payable is p nalty or 
liquidated: damages, the amount so payable on: breach of the contract 
is covered by the provisions of’ section 74 so that what is payable in case 
of such'a breach is only reasonable compensation. Though according 
‘to Mr. Bagchi: the amount payable under the-agreement is. penalty we 
are, however, unable to accept such à contention on the terms of the 
agreement "itself. Strong reliance is placed by Mr. Bagchi on clause 6(g) 
‘of the agreement wherein the amount so payable is described as penalty 
butin our opinion no great emphasis can be laid on use of the term 
‘penalty’ in the said clause. As a matter of fact, in clause 2 of the 
agreement the amount so payable is described as premium so that it is 
quite apparent thatthe parties were using .these terms rather loosely. 
‘In our opinion, whether the amount so payable is penalty or liquidated 
damages is to be decided on a proper construction of “the terms and mere 
description of- the amount so payable in the agreement as ' penalty would 
not be decísive. (See (3) Elphinstone v. Monkland Iron and Coal Company 
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Ltd., 1886, 11 Appeal Cases 332) The courts have gone to the extent 
of holding that not only is the use of the word penalty is not . decisive but 
even the addition of negative words to exclude the other alternative will 
not make it so, the matter always being one for decision on the cons- 
truction of the terms. ~The essence of a penalty is a payment of money 
stipulated as in terrorem of the offending party. ^ "While the essense of . 
liquidated damages is a genuine covenanted pre-estimate of the damages 
to be sustained on the breach of the covenant. Normally, when the 
amount payable is'either disproportionately more than the actual damage 
suffered on the breach or remain the same irrespective of the varying 
-damages which may be suffered due to breach of different covenants, the 
amount so payable partakes the nature of penalty. As obsérved by 
Lord Duniden i in (4) Dunlop Pneumatic Tyre Company, Limited v. New 
Garage and Motor Company Limited 1915 AC 79. at pagé 87: 


(a) . it will be held to be a penalty if the sums stipulated for is 
extravagant and unconscionable in amount in comparison with the 


greatest loss that could conceivably be proved to have followed from 
the breach. : 


"M . : 
(c) there is a presumption (but no more).that it is penalty when 
-a single lufnp suh is made payable by way of compensation on the 
occurrence of one or-more or all: of several events some of which may 
occasion serious and others but trifling damage. me 


12. Judging on the aforesaid light what was made payable under 
‘the bond in the present: case during the period of training was either the 
full amount secured by the bond, namely, Rs. 6,000/- or Rs. 500/- per 
month for the period . during which the appellant receives the training, 
whichever is lower. Similarly, the amount payable in case of breach 
after the ‘completion of the training but during the 5 years of service . 
undertaken by the appellant is varying amounts not exceeding the full 
amount secured-the amount payable being reduced from year to year as 
the appellant serves out the period so.undertaken. An amount so pay- 
able cannot be considered to be an amount payable in ter orem. On 
‘the other hand, the. varied assessment of the amount so payable goes 
clearly to indicate that the same represents the varied damages which the 
company is likely to sustain under the varying circumstances. In any 
event, the amount payable in case of breach during the training is not to 
exceed Rs. 500/- per month for the period during which the appellant 
‘received the training and this sum of Rs..500/- is obviously assessed on 
the sum of Rs. 400/- paid as remuneration to the appellant and the other 
benefits and privileges enjoyed by him during the course of such training. 
The amount, therefore, reasonably represents the damage which the 
‘ company is likely to suffer in case the appellant leaves the company in 
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the midst of the training, and assuch, the amount so payable is nothing 
but a genuine pre-estimate of the damage which the company is liable to 
sustain in the event of a breach on the part of the appellant. 


13. For reasons aforesaid, on true construction. of the agreement 
between the parties we cannot but hold that the-amount agreed to be 
payable on breach of the covenant by the appellant was liquidated dam- 
ages and not penalty and the contention of Mr. Bagchi to the contrary 
inust, therefore, be overruled. ` 


. 14. As we have indicated hereinbefore whether the amount payable 
is penalty or liquidated damages it would be covered by section 74 of 
the Contract Act so that notwithstanding any. amount Specified in, the 
agreement what would be payable is only reasonable compensation. This 
being the position, Mr. Bagchi has contended that it was necessary for 
the plaintiff respondent to plead damage sustained by it and prove the 
quantum thereof so thit the court could assess the reasonable compens- 
ation.and that not having been done inthe present case the plaintiff res- 
pondent’s suit could not have been decreed. Strong reliance is placed on 
a single Bench decision of this court in the case of (5) Kuramchand Thapar 
and Brothers v. H. H. Jetha Nandani 76 CWN 338. No doubt in the plaint 
the plaintiff respondent had not specifically pleaded any damage sustained 
by it on breach of the agreement by the defendant / appellant but on our 
findings made hereinbefore the amount payable under the agreement being 
liquidated damages, a suit for recovery thereof is necessarily a suit for ` 
recovery of damages sustained on the breach of the agreement. In the 
evidence laid, again there is no specific evidence as to damages sustained 
but the plaintiff's witness No. 1 in his evidence has explained the claim 
in the light of the agreement and has stated that the claim of Rs. 3 ,000/- is 
“made on the basis of Rs. 500/- per month which represents Rs. 400/- paid 
as remuneration and Rs. 100/- towards free medical benefits and hostel 
facilities. Such being the position, it cannot unequivocally be said that 
the plaintiff respondent had neither pleaded damages sustained by it nor 
proved the quantum thereof. But that apart, the objection raised by 
Mr. Bagchi must be overruled from another point of view. | 

15. The learned single judge on whose decision strong reliance is 

placed by Mr. Bagchi. obviously based his decision on the observation of 
the Privy Council in the case of (6) Bhai Panna Singh v. Arjun Singh Bhajan 
Singh 1929 P.C. 179 where Lord Atkin in deleng the pae of the 
Judicial Committee observed : 

“The effect of the Contract Act, 1872, “section 74 is to disentitle 
the plaintiff to recover simplicitor the sum of Rs. 10,000/- whether as 
penalty or liquidated damages. The plenus must prove the damages 
they have suffered." j 


16. The true implication of the aforesaid “dbservation had been 


X 
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explained by this court in (7) Mahadeo Prosad v Siemens India Limited, 
AIR 1934 Calcutta 285 which unfortunately the Learned Single Judge 
lias-obviously not taken into consideration. It was pointed out by this 
Court in the above decision that section 74 itself provides that the party 
suffering the damage would be entitled to reasonable compensation 
“whether or not actual damage or loss is proved to have been caused 
thereby”. The true implication of section 74, therefore, is that it is true 
that notwithstanding the amount agreed what would be payable is reason- 
able compensation but if there is no evidence showing that the amount 
so assessed and specified is unreasonable or excessive, the agreement 
between the parties estimating their damages is in itself evidence and 
even in the absence of any other evidence of such damage such evidence 
alone may be considered sufficient. The sum assessed and specified in the 
agreement is merely not conclusive under all circumstances and in all 
cases.” In our view, the above interpretation of section 74 found favour 
with the Supreme Court in the case of Fureh Chand (Supra) where speak- 
ing about the effect of section 74, the Supreme Court observed : 
“In assessing damages the court has, subject to the limit of 
penalty stipulated, jurisdiction to award such compensation as it deems 
‘reasonable having regard to all the circumstances of the case. The 
jurisdiction of the court to award compensation in case of breach of 
‘contract ‘is unqualified except as to the maximum stipulated ; but 
compensation has to be reasonable and that imposes upon the court 
duty to award compensation according to settled principles. The 
'section undobtedly says that the aggrieved party entitled to receive 
compensation from the party who has broken the contract whether 
or not actual damage orloss is proved to have been caused by the 
breach. Thereby it merely dispenses with proof of actual loss or 
damages ; it does not justify the award of compensation when in 
consequence of the breach no legal injury at all has resulted because 
compensation for breach of contract can be awarded to make good loss 
or damage which naturally arose in the usual course of things or which 
the parties knew when they made the contract to be likely to result 
from the breach,” 


17. Onthe decisions as aforesaid, the principles which follow in 
the matter of application of section 74 are that where an agreement pro- 
vides that an amount is to be paid in case of breach thereof whether the 
amount so payable is penalty or liquidated damages what is payable is 
reasonable compensation. The court, therefore, is conferred the jurisdic- 
tion in adjudicating any such claim whether the amount claimed Teally 
represents the reasonable compensation or not and whether the party 
claiming such amount has suffered any damage or not to sustain such a 
claim. The court isto decide this on consideration of ali the facts and 
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circumstances proved including the agreement itself so that if on the 
agreement proved it is found that the money. made payable is liquidated 
damages based ona genuine pre-estimate of the damage to be suffered 
and is not excessive or unconscionable’ with Teference to the damage 
likely to have suffered by the party claiming the amount, the court can 
certainly decree the amount so estimated by the party. and mere absence 
of an independent proof of damage or the quantum thereof would not 
necessarily induce the court to overrule the claim and dismiss the suit. 
The claim now under consideration when adjudged.in the aforesaid light 
is quite sustainabl>, The agreement has been-proved between the parties . 
and on our findings ‘made hereinbefore, the amount. payable on the 
breach is based on a genuine pre-estimate of the damage to be suffered 
. by the plaintiff/respondent in case of breach thereof by the defendant/ 
appellant and that amount again on our findings already made, represents 
a sum which can only. reasonably compensate the loss that the company 
must have suffered on training up the ‘appellant for 6 months. Therefore, 
even if we accept the contention of Mr. Bagchi that the plaintiff/respon- 
dent in the present case had’ not specifically pleaded any damage nor 
proved the same, 'since the plaintiff/respondent had sued for recovery of a 
liquidated damage it can rely upon the. agreement itself for proof of 
the damage and the quantum of compensation payable therefor to sustain 
, the.decree in its favour. -In this view, the: second. poirtt. raised by Mr. 
Bagchi fails and is óverruled. — ..  - l "m 

18. On the conclusions as above, both the points raised in support 
of this appeal fail and we affirm the. judgment and decree as passed by 
the learned judge in the court below. The appeal faills and. is dismissed. 
There will be no order as to costs. "ur der 

Roy, J.: I agrée. 

P. R. i 
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condonation of ‘delay under section 5, Linhitation Act— ‘Order rejecting 
application for 'cóndónatioh “óf delay—Order rejecting. temo of’ appeal, 
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whether amounts ` to ee whether’ appealablé ? “(Hamuda Khatoon, & 
Or. v. Beriya Bibi & Ors.) : : | ...241 


n ” See. | 24— Transfer “of suit- Grounds of 
ido ER din le apprehension that justice will not be done— Haw to 
assess Such apprehension — Rejection of application for transfer by District 
Judge— Whether such’ ordér. would opérate-as a bar tà a fresh application 
to High Gourt-—Construction of Section =No necessity to take resort to 
Sec. 115 of. Code, (Gorachand Das v: Sm. Dipali Das) ..380 


See. 115— Scope. of— Diséretion : of Court— Where = 
interferee (Eastern Equipment and Sales Ltd. v . Mutsui & Co. Ltd) . 


: — Maintainability of reyisional in 
—Order recording abatement of suit under section, 57B, W. B. Estates 
_ Acquisition Act 1953.—Conflict. of decisions—Which is to prevail and 
how long ? ? (Kassem, Ali Tarafdar v. State of West Bengal) .. 231 

] Or 3, rule 4Q) ~Termination of akeni 
appointment by ‘court—Lawyers fees—Duties of lawyer—Discretion of 
Court:~Court’s power to determine forum to adjudicate lawycrs’ claims. 
(M/s: Bilas Singh & Có., v. Sni.” Sikhi Rani Dutta) .. ...233 


m poi 26, r .10-, -Procedure for ` ‘examination of pleader commi- 
: ssioner- appointed for local inspeétión— Report. aubmitted— No objéctiorí 
to report by * plaintiff Right of piff. to examine Cornmissioner—Permi- 
ssion to such examination "when tó be. granted — — Principles underlying. ` 

(Sm. Chandiabeti Debi *. Sm. Badia Bai) - . 388 


..  . Or. 39 rule (1). sab rules 

(2 & S) Proceeding for alleged ‘disobedience of adintétim " injunction— 
Claim of priority for hearing of Misc. Judicial Casé before disposal of 
temporary injunction matter-—Discretion of, court — No case for preference 
as plime. ( Debabrata Mukherjee v v. Gouripur Company Ltd. & Ors) . 76 
:, Order 41. Rule 31 Additional evidencé. before Appellate Court 

=I negligence of the party. ig absolute bar -tọ admission of such evidence 
— Requirements of the Court for admitting additional evidence-- Sec. 

90 of Evidence: Act— TÉ presumption of execution of | documents 30 years 

old attaches to.copies of such .documents—Proof of execution of a regis- 

tered document where the original is lost—S. 67 of Evidence Act- S. 51 

(5) and S. 60(2) of Indian Registration Act. 1908. (Sm. Anima Das 

* Sharma & Anr. v. Rev. Dr: Lawrance Trevor Picachy & Ors) ...... 243 
^. .Compaüy im ligatdatioa— Surplus agsét4—Distribution ‘by Liquidator 

— Whether amounts tó realisation’ by: the share-holder of its shares— 

Whether surplus assets inclide items of profit. ‘of dividend liablé to be taxed 

in thé hands of: ‘recipient —Whether Tribunal is ‘bound by concession and 

admission ‘on facts.’ - (Commissioner of T-Tàx, “Central, | Cafentta v. - Mis; 

R: K. Paus & Bros. Calcutta). ^ At 
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Constitution of. India, Art, 226—Suppression of material facts in 
writ petition— Effect thereof. (Administratrix in the Estate of late N. C. 
Goenka ` v. Staté of West Bengal & Or) . f ..162 

ek Po. Me Ae s Arts. 226, 299 Obligation “under Contract — 
Whether - -enforéeable in writ jurisdiction — Exceptions — Application of 
principles of ‘natural justice “and fair play— Deviation from procedure 
under contract and adoption of. procedure of quasi judicial proceeding— 
Effect, thereof—Art. 299 andats effect on ‘supplementary contract Soe 
bir Prasid Barisal v. State of West Bengal & Ors.) ° E ..79 


Criminal Jurisdiction Act! 1952, Sec 5— -Tribunal— Whether void 
under Cr. P. C. (1973)— Cognizance by such Tribunal on written com- 
plaint by Asst: Commissioner of Police— Whether complaint to be exa- 
mined — Case taken'up prior to new Cr. P. C. coming in force— Procedure 
to' be followed by which. Statute—Interpretation. , (Ananta Singh v. State 
of West Bengal.) : 167 - 


Crimina] Procedure Code 1973 (Act 2 of 1974), Sec. 125—Order for 
maintenance of wives, children and parents— Chap. IX— Negglience or 
réfusal — Wife unable to maintain herself — Wife divorced, prior to Code 
coming in fórce— Divorced wife not remarried— Whether entitled to apply 
for maintenance under — Explanation io séc. 125(1)—Definitien of ‘wife’ 
in Explanation. | sponta Mondal v. Joysun Bibi) i 27 


i L2. —362 & 482— Whether for any 
alteration. - in the. signed judgment of Court. inherent power can be 
exercised —To what extent inherent power can be -exercised .by Court. 
vee Asiatic Oxygen, Ltd. & ors. v. The State) > ..554 


i . (Act 5 of 1898), “See. 411(A)—Order of 
acquittal pissed in Sessions trial in Original Side, High Court— Period 
of Limitation for preferring appeal— Whether Article 117 of Limitation 
“Act (1963) applies— Section 302/34 I. P. C. —Acquittal— Whether thereafter 
a person can be conviced under Section 302— Estoppel— Applicability of 
the bar—Whether second trial is new trial as contemplated under sectión 

408, Criminal Procedure Code. (State of West Bengal v. Prakash Chan- 
ps ‘Dey. & Ant.) . ] 200457 


, Customs. Act, . .1962— S. 221) and S. Sey EOS dE vessel” — 
_Super—Tanker. carrying foodgrain from foreign to Indian Port engaging 
- “smaller vessel to transport grain from Sandheads to Kidderpore Docks— 
Whether such smaller vessel is, a. “foreign going vessel"— Whether duty 
payable on-stores consumed by such smaller vessel in runs to, Kidderpore 
Docks. (Turner Morrison & Co. Ltd. v. The Asst. Collector of Customs 
for Exp. (I) & Anr) . 5 22 


?N EONA ! 


19764 (2) ohh Index of, Cases Reported 31 


_Damages— ntract, Act, S. 74-—Penalty, or liquidate _ damages 
bond given a, by, aii (Subir: “Ghosh V^ Indian Mor ; "Steel ' Co. 
"^ M T at 64 € t v 1:536. 
ES pae of Monim Marriages Ast, Cr of 1939). Sie 1 puit for 
dissolütio on. of marriage, byi Wife Grourid 1 eing Li ‘an’ Charge "or ‘adultry 
falsely . DRE by ban, Right of wife to isolve” ‘marriage, “when aris:à 
7 = When é nd, how ‘suid oH right n bé'avled of + Doctrine ‘oF Lr an whe- 
he dicte "(Nutjahan’ Bibi v Md. Kajem Alt) ^ UAE Durs 373 
-Emergency— Proclamation. of- Suspension of Articles 14 and 19 Con- 
Btitution Notice being challenged a as "ultra birds ‘Art. 14 dü writ petition— 
Rul and interim ‘ing uncti on Prosecution of writ ‘petition’ aiid ‘continuance 
gri ihicrim’ june ne Chole ‘of the course tobe adopted Fby petitioner 
Whether interim in nju ction to be continued—Determination ' “By Court 
‘he AR (Ürión ir ids & OV 7" Jaladish ChandratApar wal)” ..131 
T "Essential Commodities Act (10 of 1955). Sec 3- West Bengal Ration 
‘ing “Order, 1964 issüed undér— Agreefrient'executéd under Ofder:óf. [964— 
Licehcé"fof M; Ri” Déálership--Terrairiation “oF déàlership— Clauses 17 
find 18' ‘of Agréemélit — -Interprétition. Bi ace ‘Prosad “Bansal v.» > State 
Of Weit Béngal & Qs) vrac INI nx abet" uo 
Y ""Éstaté/Düty -"D&éeased, a partner of-the? "MINE ‘Gift ‘of: Rs. 1,00,000 
in favour of” daughter by making entries in books'óf the firm— Donee: be- 
POE: a partner of, the firm by contributing Rg. 75, 000- as her capital out 
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Ava 


iion of: the estate of: deen "Gomor— Sec" 10. of Estate Puy Act, 1933. 
(Controller of Estate- Duty; WB: v.. Shri B. y. Kapadia, Accountable 
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person to the estate of late V. B. Kapadia) ` i S, sea 202 

" det al Appellate e Side TRE 2 A Chant w of the 
Rules éther ap plicable to. “Second Ap ppta als. h iei 1 & Ors.. v. 
giat of | Welt Beigat & & Onj^ T" (Pa ix si ZR pm E ie 


Hindu Marriage Act (25 of 1955), ‘Seas: Xi), 12, 13—Curabili ity 
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Income-tax Act 1961, Sec. 148— Notice. under— Hundi ‘loans disclo- 
sed by the assessse accepted by the Income Tax Officer aś genuine— 
Su b$egtlenf'fihdir nb that stich loans were not genuine—Whether notice is 
“valid Whether cyclóstyled: ‘recorded Téasoris invalidate the hotice—Whetlier 
the’? endorseitiént Dy the” Còni [ssiónéf “ed, Thr’ dà Satisfied'- is süfficiént 
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Sabine With the’ ‘provisions: PEF Section 151^ "Qy of the Ticome Tax Act, 
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‘ae T i "& om. v. Mahades Lal ‘Tulsiani uU ors)" 506. 
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of pónalty— Effect: of Direct Taxes (Ainendrhent) Act, 1974— Clause (1) of 
Section 271 (1)(a) of Income Tax Act,'1961 as ' amended:' ('Comsiüissioner 
of Income Tax, West Bengal II Y Sri U. C. ‘Kheruka.) , , 1:152 
“Indian Stamp Act (2.of' 1899), "See 2 (9) & ‘Art. is: of Seh. JA— 
‘Bond’— When chargable with duty. under Att., 15 of Sch. 1A—Test- "Piin 
meaning — Legislative history— Reference ` under sec. E Qi in Chi: 6 of 
Stamp Act 1899. (Bengal Paper Mills' Co. Ltd. v. ' Colle&tór of. d 
Ors. ) 1 ANG 3 


"o2 Endastial Disputes Act (14 of 1947) Secs, 33 (2) (b) & 2A—Perding. 
reference under Sec. 2A—If. applieation „for. approval, under S. 33(2) (b) 
necessary for dismissing employee. (M/s. A.K. Comporation (P) Ltd. Y. 


State of. West, Bengal & Ors.) .55] 
Interest — When. payable - —Award of interest by court Cirdibesh 
Bose v. Baladev Basu & Anr. r.); : 475 , 


. -` | Lettera Patent, clause 15—Remand Order made i Single- Judge of 
High. Court in-appeal—Whether.such order is judgment within the. mean: _ 
ing ‘of the “clayse—applicability—Effect | of “such, order, when .no 
appeal therefrom is preferred—Whether such: order. can: be challenged i in 
the seeond -roundi of. the :same- proceeding. RE Cue Ant, v. 

. Lakshmi Narayan Gupta), . cage eoa on o7 


' Limitation — Period of Appeal under: is 15 of Letters Patent-x 
Appeal against judgment - ‘Of a Single- "Judge passed ini wfit. application- 
First part of “el; “ES applicable Art.-117 of: Limitation Act 1963—Exercise 
of original jurisdiction — Limitation: “Act, Sed. 5. AKA Sheikh- & Ors. v. 
State of West Bengal & Ors.) " ^ uon 6d 


Limitation, ‘Act (36 of 1953), Sec. $ á Extension of prescribed period of 
limitation--Prosecution of review - application, whether a sufficient ' cause 
—Good fel and Pele grounds. (Idha Bose v. Baladëv Basu 
& Ant; 5 My ' + ATS 


j a Art. it of Seh, .— Non-délivery of, ióode Sho 
delivery Vti Árt 10 or Art 11 would apply—Starting point “of limita- 
tion— Suit filed beyond period of. limitation—Effec 't— Difference between 
“Art, 30 of Limitation Act of 1908 and Art. 10 of the 1963 Act; du 
Mon A Steel EO: ‘Ltd. v. -Union of HOAN Ae EL MEC da a 


— “Arty 136-- - Whether t time aken for 
< Sbiaining certified. gopy of decree canbe excluded— Whether the provisions 
. of Chapter 17, rule, 10 of, the Original Side, Rules of, High Court will make 
any difference-—S. 69,. Partnership, Act, 1932— Suit by an unregistered. firm 
to enforce, contractual right—Decree - “erroneously - passed. i in such suit — P 
such decree. can ‘be executed. (Sunderlal, & Sons v V. Yagendm Nat Singh 
& Anr: a £ > : ...145 
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] ; Mabomedan Law— Hindu concépt of. Joint, family s and Joint, family 
businéss, | wh6thier : applitable-—Mahomedan brothers living’ jointly | ‘and 
rrying on’ joint business—Property ‘acquired’ out of joint fund accumu: 
ated out of joint business — Suit for. partition of such, property and’ also 
of | ‘assests of. such business Maintajnabiity ‘of Buch suit bya ;Mahóinedan 
biotfier — "Assess. accrued ou of illegal business — Suit | for ‘partition of 
$a ass ats, wüetur muiatai bls A misi ja ia pliiat, not properly 
signed and verified, whether ‘admissible against defendant in a different 
puit. . CHassairi Bibi v. " Müsst. ‘Hudsainara Bibi & Ors.) | rel ent 113 
Mineral Concession Rules. 1950— Rule 37 (3) proviso—Breach of a 
‘provision Order for determination of mining leas2 after giving reasona- 
bte opportunity- to present ` one's ca82:- Show Cause notice + Reasonable 
opportunity’ ‘Whether it "néludeg ' personal hearing. “(South ane 
Coal Cor Ltd. & Ors. v. ‘Usiion of: “India & Ors:). 154, 


E 
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3^ ` Mator Vehicles. Act 4 of 1939), Secs 4A, 43, 48, 59 and 60— - Review 


Resolution’ by R. T. A. in exercise of power of review— Such resolution, 
whether vjod—Participation in proceeding—Eff:ct theteof—Maintainabi- 
"lity f writ applicatiori.: ie “(Bus Owners” "Simánbóy Congittéba. Ors. v. 


“Regional Transport Authority & ‘Ors. Je s < ..104 


‘Police Regulation— ‘Chapter’ XV—Rule 46(3)— ‘Order ‘of’ discharge —- 
'Groutids to bé indicated i in the order of digcharg2—Unsuitability as the 
‘ground used — —Witether sufficientt— Absence | of. stigma—Article "311(2) of 
Constitutjon, whether’ to be, complied with, ` (State of Wesp Bengal , & Ors. 
Y. Soumendra Nath Lahiri) ^ ...419 

i Police Regulations, Bengal, 1943 (Vol. 1), Regatutlons” 880(2) & 858 
2) Suspension — Requirementé ufder clduse (4)' of Reg. 880—Non- -com- 
;pliárice? thereof + -+ Effect— Reg. , 858(2)— “Suspension ` ‘under Existence ‘of 


. ‘conditions precedent to making order: of, ‘gusp-nsion, under—Suspension 


'as punishment. : ‘(Dhirendra Kuntar Saha" v. Thé “State of West Bengal 
“and dor) E ' ,..497 
‘Presidency. Small Cahsé Counts Act” (5 of. 1882), See. 19 (h) —Juís- 


i tllo ‘of coürt—Suit | for specific performance’ of con act Eriforceabi- 


iy of contract under section . 10, Specific Relief ét 1963 : Test— 
‘Ascertainment of actual dàmages for ‘non-performance of áct, agreed, upon 

-- Üntegistered agreement, . whether, enforceable— Indian ` Contragt Act, 
(1872), Sec. 25° (1)— sDiemretetion. , (Lalit Motian. Dutta ` v. Basudeb 


“Dutta & Ani.) CP ^ ..16 


;,. Prevention of Food Adaltérailoii Act’ (37 of 1954, Sec, 16 5) ()— 
“Cogaidance of offence—Pyevention of Food Adulteration ' Rules 1955—Rule 
9 [6] as amended 1 in. 1974— Nón-compliance With. mandatory’ provigions 


7 “undét—Abiuse, "of process of law: :(Bhóla "Nath Nayek y. State & Ors) .. 226 


qe Rallway Establishment Code, Rules 1712, 1713, 1731, & 1731— —Persótial 
Bearing 'at appellate stage, if guendatory— —No obiligation’ on. l. disciplinary 
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authority. io récord onde lié judicii tribuhal—Progeduré “in ‘disciplinary 
Proceeding y under Rule 1712: (Mohini Mohan’ Biswas V. Uiiton ` ‘of India 
& ors.) | : 

E A _Raillway, Edablishmentt Mania. Chap ii, Rule 6 (8) ‘Railway Boar 8 
fitculars—Circuilar < dated Ži. 5:56— “18 months’ , rule — -Effect of “Excep: 
tions to applidation,< of 18 ioth” Tüle—U nüuitabi b, or unsatisfactory 
performance, of Work—Ordets “of. f teversión-— Construction , of the filles. 
(General Manager, Eastern Rly. & Ors. V Bibhuti, Bhusan, Roy and: 
Sachindra Nath Maity & Anr. v. Union of India & i) E 260 


“Rice, > Mijltag-Industry Reputation), Act. 1958, Sec. 6A—Milling Industry 
(Regulation). (West Bengal _, Second , Amendment) , Act, 1974— Whether 
valid— Pith and. substance’ of the Amending Act Constitution of, India— 
Articles 245, 246 and 254 (2), and, item 52 of List I and Item 33 (à). in. List 


' yl of Seventh Sehedule, Constitution. (Bishnupada Kunkri "District, Con- 


troller Food: & Supply & others) And (Chandra Kanta, Saha v. State of 
"West ‘Berigil & others) ; ...499 ` 


-Rales, for. “Management of. | Recongnised , Non-Government. institutions 
Aided and Unaided) Rules 1969— Rule. 8 | (1)— — Board’ 4 power, to supersede 
managing. committee— Conditions to. be “complied . with prior. to making 
order | of supérsission—Reagondble opportunity € fo. be provided , to present 
„Committee's case— Principles of, natural justice. Personal hearing, Where 
to be given — Disclosure | of , report of D PI. when the same is rélied c on— 
nlerpretation. (Sachi Nath Ghost & Ors. V. W. B. Board. of - Secondary 
- Education & Ors.) , gos gi ul ..289 
MAA Service, -matter— Deduction, of sala of. pide ‘by Bank. fo | 
abstaining. from, discharging his, usual, duties during working. h unir cid 
-petency of Bank authorities, to, make, such deductions— Principles of of natural 
justice, ; whether, applicable — Malafides c of, Bank i in making such. deductions 
. Whether nationalised “bank i is statutory body—Maintainability. of "writ 
_ petition: seeking, relief, ,against Such, Bank—Definition | of the term (wages) 
_Vis-a-vis s other T amore in statute. M Kanti Basu & Ors. v. m 
of India &,Ors E) snp uu se 2427 
Contract— iseretion of Couri—Neeessaty, ‘factors for ‘consideration by 
_ court for giving, “relict Period of limitation for filing. süit for. spêcifio 

formance of contract—Limitation Act i963; Att. 54, a Rahman. 
D & Anr. y TAR Kumar, aa & Ant.) |. EI 4 


; ditions. of eM a ‘comipliance- with qug of, contract in- 
. spite of express, and. mandatory. condition for comipliatice— Effect whether 
relief can be givén . on, equitable éohsiderations— Contact Act; See. 53. 

` (Rartick Chandra Bera v. Bhusan Chandra uri). cion 1:352 
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' Tank Fidel Pins ae ibit ig Sof §.6 of W.B. Estates 

Bengen Act. 19537 Whether. à; a; mere, ‘Fight t to, rear. and catch fish in a 

` tank, can. be the ' subjectmatfer of, a lé asejcóvered. byu the proviso 7 Abate; 

ment | of- -guit under: S, SIB. of -W. B.. dao. Acquisition * Act — - Whethet 

tection B fo: (5), of 8. 51B u of, > thë Act apply to, appeals pending in 


KAN 


ligh Court—W, kether the term “ci Court", referred. to, in sub-section 


2 Lot] S, 37B iuctudes, fhe. High, Có = Whether, ANG, Act, contains any 
_, Provigion for- “the:  dejermination. of. an ape utes arys ; right, t to- retention of 
tank fisheries. (Inanendra Nath’ Bose v. 8 Kumar : „Safai. alias Susil 
Kumar Safui.& “Ant.) . - zu v wd 
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“: Třanstéj at Phopetiy Ket (4 et 1682,) ‘Sec. Medie ‘against ‘fór 
Teinie fot ni dpa ynient « of rentias’ ‘pet  Eoveniiit of forfeiture i in ‘lease Dis- 
éretion of Co tourig len to bé Exercised: in favour of: -jéssee— Jurisdiction oF 
‘appellate dourtito grant relief Right of ib- lessee.’ , (Gobinda Lal Sha 
V Anr. v.Tarak Nath Paul & Ors) ^^. 11 
seo uS TAN eX epee KE As e ea? 

1 Wes Bengal. Board , of. Secondary, Education 3 Act, (Me of 1963),. See 
28(2) Powers: “and, duties, of, Pregident--Excecise, of B Hoard's, powers. in cm; 
ergency Requisite. conditions: to be : observed. Non-complianes; with.. such 
conditions — Effect Emergency. Declartion, of — —is; it a; routine Proce: 
dure 27 : Order ^ Of, supersession , of; managing, rommittee ; by. President — 
Challenge: to, validity ; of. Presidential , Order Requirement, ọf;a speaking 
worder—Interprption. seen Nath, um & Ori. v .'W.B. Board of Seconz 
a Busana Ors.) < Aaah I gae -+ 289 
wwe West “bengi Court Feed à cast (10: 'of 19705; Sees) P y Ty: fi 
and’ 12~ Declaratory ‘decree! ‘and | ‘consequential - ‘relief Valuation as -put 
_ by plaintiff Cont ower to Hold enquiry as i Váhiation-- Düty of court 
— àcting uidet TV Sania ürisdictiðnal error=-Finality WS; [2 
‘Revisional® dipplié tic on aéisibdi. ‘Gm ‘Paramoni “hakrab6rti” & 
Ori, v. Md: ALE anang E Eat v 


aA “D, kei aati Ai dil ia ae m Se k 
AK a aa), 10 (2 + Forest, [a ind.— E ing, of — No tifications. u under sec. n 
^ and 1956— —Delition OF provisions 2 6» Seto T "Amer dment of £953 Act 

= Effect heel on ich notifications already issued — — Retrospective effect — 
Tifafity: ofi AGE 1 ffoticé u/s? 10¢2) 4 Tor "iakidp poisson of fcrést land on 
inë ‘basis: of" “notifications “issue prigr, t9" delition óf; : provision ` Teka- 


"ding forest; land - - Interpretation: - "(Sübdivisiónal Land’ Reforms Officer & 


- 


OBL v. Jibi ‘Forest & Fisheries Ld) s eo. 336 
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‘ws bar 30 exeiuitión ‘of decree for arreatg of rént as monety decrée tinder 
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B.T. Act against raiyati or indien inte ests--Szction 168 (1) of B. T. 


BE ee a (State(‘of West Bengal v. Saiendra Kumar Sen) 539 


Me cde er “See. ey proviso“ Reyisión— A pplicdtiólf by léssee Z 
Presequirictul the ‘exercis? of * powers: of revision — Natural justice 
Opportunity of being Heard— "Advisory" Conmnittes— Pur e'for' Sitting 
bb Advisory Corhmittée— Recommendation by such. Co inittee to’ 'Staib 
Govérrümht; ‘Whether to be disclosed} ito applicant for revision—Hearing 
before advisbry' comimittee; ifedn be substitu ed. as héaring' béfore State . 
Governm^nt ilader S&ction 6 (x State of West Bengal x v. Legum Tea 
Co. Lid. &Org)' rrt t LU ies. qam 
i Sec 45 A— Correction of entry in, Record of RightsScops of— 
Power of Revenue Officer to hold second enquiry for correction of;records 
Successive enquiries, whether permissible under, Sec. 44 Qa). for revision 
‘pf an earlier, order - Review—Suo moto -pxercise ‚of. power. for reviewing 
proczeding — Rule; 15D of, the Rules made : noe Ads 1933.- (Mohammad 
Salem Jan Mia v. State of W.B. & Ors.) « Jn A rc 6 aA D 

West Bengal Land (Requisition and NGT Act (2 of 1943), See. | 
3' 2). Service of? requisition order in prescribed’ manier West Bengal Land 
(Requisition add Acquisitióny Rules 1948," Rule'3 Mbiirier' ‘Of service: of 
brd 2r—Persoiial sérviče inder Rule 3‘ (8) Whether! word: Oy" in bitween 
tlauses (a) and (b) of Rule'3 should be fead ás: “and Scheme under Rule 
3, whether diffetelt! from ‘scheme ünder'C. P. C:— Alternative’ mode of 
bervice— Discretion of ' authority’: in allopting thé mode' ‘of “Service, (Kali 
Prosad Poddar V. Addl. District Magistrate, Howrah & Ors. yor 1.98 


West Bengal Land Reforms Act (10 of 1956) See.” sit- Bar ` to "Civil 
Coutt's jurjsdiction—Stay ‘of ' proceeding in suit : ~Test—Incidents, meaning 
ofa- Determination of ‘incidents of tenancy or its rent—Scope.of section— 
-Relevant. question; involved—-Determination thereof—Sole _ question being 
to: whom the, tenancy _belongs—Whether ‘proceeding: js :to be, stayed, 
(Kalimuddin, ;Ahamed, Chowdhury y. State of West Bengal.& Anr.) ;...7 
‘4 7 West Bengal Premises Tenancy Act (12 of 1956), Sec. 1. '(3)— A pplica- 
bility of, to, area, notified under Sec. 93 {c), Bengal Municipal Act—Relief 
u/s. 17 (2), Whether available in non-municipal area., Geni Kahto alias 


abt ovt 


Ma un v. Sm. Nim T Dutta & Ant.) RE oan 13-238 


n : bp a Sec. 13 (1) (ff) —Eject- 
sasak on; nawi of, reasonable requirement---Tests to be. applied . in deter- 
mining. reasgnable, requirement of, cue eI 
- (Baldi PERA Hazra v.;Shewdhari Jadav} | | Pow. o: «301 


UA 07305 gk Py Sees i07 QA) -Order 
"made under —Whether such order i is appealable— —Maintainability- of appeal. 
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